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To the Right Honorable Bulſtrode Lord VVhit- 
lock, one of the Lords Commiſnioners of hu 
Hicnnsss Treaſury. 


= He continuance of your Lordſhips 
more then ordinary Favors, joyn'd 
© wich your Lordſhips Encoarage- 
ments and Commands of my Pro- 
ceeding this way, do juſtly challenge, not onely 
the continuance of my thankful Acknowledge- 


ment, but of this Dedication likewiſe ; which 
appertains to your Lordſhip (beſides my particu- 


lar Obligations and Reſpects) in ſome propriety, 
in regard you are a moſt eminent Juſtictary a- 
mongſt us. Inter Uburna Cupreſſus. And which 
is more, your Lordſhip hath added to your place, 
a great affection to the Profeſſors of the Com- 
mon Law, and a great zeal tothe publick Good, 
regulated by a perfect Judgement, which laſt: 
(at preſent) I might with leſs, that your Lord-: 
{hip might the leſs exquifitely cenſure theſe my 
weak and imperfect Labors; which yet I hope 
your Lordſhip will favorably accept, they being 
beſtowed for the neceſſary uſe of the Profeſſors 
of the Law; in the ſtudy and practice whereof, 
T have ſpent ſo many years, that I am now, In: 

| 2 Vergentibur 
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| Jaſtini an | 


Vergentibus Anni, wherein time grows ſo preci- 


ous with me, that I fear 1 {hall not be able to fi- 


niſh what I firſt intended, when J began this 


VVork: But whatever either 1s, or {hall be 


written, (during your LodſhipstimeJeoncerning 


the Law, your Lordjhip juſtiy deſerves a proprie- 


ty in it, having been ſo zealous a Defender of it, 


that it may be truly ſaid, The Law is more be- 


holding to your Lordſhip, then you to the Law. 
And indeed your Lordſhip could never have 
undertaken a more Honorable Defence, for with- 
out Laws the Commonwealth will, like a melt- 
ed Veſſel, run into a lump of confuſion. and diſ- 
order. V Vee ſhould be like a Ship floating in 
the Sea without a Pilot, or rather like the Sea it 
ſelf without Banks; nay x 3", like Fiſhes, 
the greater would devour the leſs: We ſhould 
be like choſe Barbarous Scythians, who did, ſays 
Baſil, aue las of xplrary end their Controverſies 
not by the Law, but by the Sword. 


It vas an excellent Sentence written from the 


men., Emperor Figlinian, tothe Prater of Laconia, All 


things ſaith he which pertain to the well Govern- 
ment of à State, are ordered by the Jaws, where- 
fore WHOſo would walk wiſely, ſhall never fail 
if he pufpoſe them for the rule of his Actions. 
In the Js of a Nation confiſts the ſafety of a 
Nation, and therefore the Gates of the Fewyſh 
Cries, as they were Scats of Juſtice, ſo they were 
the Magazines and HArmories of their ſtrength, 


toſhewthat the ſtrength of a Nation does nor 


more 
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more conſiſt in the number of Men and Anns, 
then in the due execution of Ia and Juſtice: 
The Law of a Commonwealth, ſays I earned 
Hooker, is the very ſoul of a Politick Body, die % 75 
parts whereof are by the Law animated, held to-. 2. 
gether, and ſet on work in ſuch Actions as the 5 
common good requireth: It is the Rudder by 
which the Veſſel of the Commonwealth is ſteer- 
ed, and it hath a {harp Sword to reſtrain men 
from violence and injuſtice, that ſo formedine pæ- 
næ, they may learn their duties: And as the u- 
dicial La amongſt the Hebrews was a Hedge 
or Fence to the Moral Law, ſo the ] aw of the 
Land well executed, is a good guard to the Law 
of God; and though compulſion cannot make 
men truly good, as they o ught to be, yet it may 
keep them from being ſocbad, as other wiſe they 
would be: Major hareditas vent unicuique no- | 
firum, a jure & legibuu, quam. a parentibus:: No Co 1 put 
man is aſſured he ſhall either keephis Eſtate, „ 
tranſmit it to his Poſterity, but hy the Law, which 
is the Sanctuary of a free Subject, the ſateguard 
and defence of his Life and Fortune: The poor- 
eſt perſon living, were not the Lam his refuge, 
would be yet more unhappy then his preſent 
condition can make him, for be he never ſo mean 
he is within its care, and the greateſt Perſon li- 
ving is not πpted from its Power: And 
therefore that was very praile-worthy which An- 
tigonus the Great replyell ro one uf / his Favorites, 
who would needs perfwade him, chat whatever 
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Kings had a minde too was lawful; he told him, 
true it was ſo, but amongſt Barbarian Kings, not 
them that profeſs Juſtice. For God hath appoint- 

ed diſtin Laws both for Princes and private 
men, and Princes have their Judge, who ſitteth 
in Heaven, before whoſe J ribunal they are ac- 
countable for whatſoever abuſe or corruption, 

which the vvanteither of care or conſcience, hath 
bred in them. And that we might not be ſo much 
governed by men as Laws, the Wiſdom of our 
1 aw-makers did take care, thatmoſt of our Laws 
ſhould be written, to the end, that neither favor 
nor hatred might approach the Tribunal, nor 
Judgement be leſt to the arbitrary vvill of man, 
that Magiſtrates might knovv vvhat to com- 
mand, and people vvhat to obey, that ſo no man 
might do and undoe, binde and looſe at his plea- 
ſure: And our very Preſidents and Reports by 
vvhich vve vvalk, have onely ſo much of Lam, 
as they have of Fuſtice, they and Law being both 
built upon Neaſon and Fuſtice, vvhich may be eaſi- 
ly made appear to all whoſe obſtinacy is not above 
their fear. 
mit Ed. As every good and perfect gift, fo this very 
fin. gift of good and perfect Laws is derived from the 
We of lights, to teach us a reaſon vvhy juſt 
and reaſonable Laws are of fo great uſe in the 

World; and that Laws apparantly good, are (as 

it vvere) things coppyed out of the very Tables 

of that high everlaſting Law : The L aws vvhich 
the very Heathens did gather to direct their acti- 


Ons 
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Dedibatory. 5 ; 
ons by, ſo far forth as they preceedlell from the 
light of Nature, God himſelf was both the Au- 
thor and Writer of them in the Tables of their 
hearts. How much more then is he the Aitthdr 
of thoſe Laws, that are made by perſons zealous 
of his Service, and which have been drawn as 
near as may be to that firſt Original, that ſupream 
higheſt Law which, he gave us: And if we do 
but ſeriouſly confider, how our Anceſtors, after 
the tryal of many ages, have grown up happily 
under our Laws, wherein their Fathers and chem- 
ſelves were born & bred up in: Laws which have 
been weighed and allowed not by the wiſdom of 
a narrow age, bur by the experience of above a 
thouſand years; and if men were but likevviſe 
willing to learn how many Laws their actions in 
this life are ſubſect unto, and what the true force 
of each Law is, all the diſputes and contumelious 

Invectives againſt our Laws, would have dyed 
the very day they firſt 3 forth. But it is a 
great deal eaſier for men by the Law to be taught 
what to do, then inſtructed how to judge as they 
ſhould do of the Law: For A rl himſelf 4 f 
was ready to acknovvledge that * p83; putyivos Biete. 
ſoundly to judge of Laws, was the vveightieſt 
thing that any man could take upon him: Con. 
cerning which, the learned Hooker gives an ex- er wa 
cellent caution, If we will, faith he, give Fudpe-16. 1. f. 48. 
ment of Laws under which we live, let the Law &- 
ternal be always before our eyes, which is of principal 
Force to breed in Religious minues, a dutiful eſtima- 
| 8 on 
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tion of all Laws; and though we perceive not the 
goodneſs of Laws made, yet ſince things in them- 
ſelves may have that which we diſcern not, we ſhould 
therefore he very careful how we ſpeak or judge in the 
worſe ſence of them: For when Laws are ſlight- 
ed or deſpiſed, then are the People oppreſſed, 
then diſobediencies, revolts, riolences, and all 
the Crimes vvhich are the Plague and ruine of a 
State, are in agitation, vvhereas the due obſer- 
vation of the Law, and a quiet ſubmiſs ion there- 
unto, cutteth off thoſe enormities vvhich afflict 
us, and ſecureth us in the injoyment of thoſe 
Goods vvhich God hath beſtovved on us. A 
Prince ought therefore never to let the Lavys fall 
into diſ-eſteem, eſpecially thoſe vyhich keep the 
People in obedience, and vvhich ſerve to ſecure 
them from oppreſsion, and alvvays to uphold 

the Dignity of the Profeſſors thereof. 
We finde it vvas the Wiſdom of the Roman 
State, to admit the Lavvyers into their moſt ſe- 
cret and important Councels, and ſeldom vyas 
any [ avy made to vvhich they vvere not called 
to gi e their Advice: Nay, Hiſtory tells us, that 
lexander Severus the Roman Emperor, never 
eſtabliſht any Lavv, vvithout the preſence. and 
aſsiſtance of tvventy the moſt renovvned J avv- 
yers ; and certainly that State found the benefit 
thereof in its long continuance: and moſt neceſ- 
ſary it is, that to deviſe Lavvs vvhich all men 
{hall be bound to obey, nothing be acted therein 
but by the deliberation and conſent of thoſe that 
are 


are to give obeclience therounto. "Anduhertfart 

the conſtitutiom of this Nation requürbch thai thy 
King ſhould be adviſed hy his Parkament when 
ever any Lawsor Ordinances are made: And 
onr Laws are chaſe which public apppobation 
hath made fo, and approbation is notonelygiven 
when men perſonally declare their aſſent, but 
when others do it in their names by right origi- 
nally\derrved from them: And this is it which 
makes the People receive the Laws with more 
ſubmiſsion and willingnels, for nothing is foacs 
ceptable to them, as that which carriech the leaſt 
{hew of abſolute: Soveraignt) , and the greatelt 
ſhew of Liberty: And our Laws do not onely Forteſeue] 
favpr Liberty, but they are notioned by that yery © # 
word; for Liberties in Magna Charta, ſignifie a. ci. 

the Las, and in that reſpect is the great Charter 
called the Charter of Liberties: And our Laws Ne, 


291, 214. 


in 38 E. 3. e. 4. are called The Liberties of Eng- Pl. 
land, becauſe they make men free: And indeed e 178 
the Law is the onely real Liberty, if we will be- 
lieve my Lord (ole, 2 Inſtit. 4. But it is not a 
licentious Liberty which the Law gives us, but 
a real Freedom, a freedom from Slavery and Ty- 
ranny. And ſince it is ſo, is it not mueh better 
to judge according to theſe Laws, then out of any 
mans knowledge, though never ſo wiſe; for 
though he may ſee clearly, yet the Laws ſee with 
the eyes of many ages, with the eyes of all the 
moſt able and learned Councellors of State and 
Judges of our Land, they having been _— 

5 b e 


EE The Epiſtle 
ſid byche moſt ſolid wiſeſt Heads of all the ages 
paſt : And therefore the greateſt Politicians have 
thought it dangerous to the good of a State to 
altar any Laws without Common conſent and 
urgent occaſion, or unleſs the change carry ſome 
it alteration with it: Arifloile ſays, It makes 
Eudjccts fight Rules and Powers, and doth di- 
Thecidide; Miniſh their Authority: But (leon in I hucidides, 
4.3. goes a little: farther, affirming, A City with the 
worſt: Lans immovable, is better then one with good 
Lamt not binding. And the Commenwealth of Si- 
Gen, had not ſurvived the Policies and Eſtates of 
all reece beſides, but that in 740 years, they ne- 
ver ſet forth any new Edict, nor went e any 
of their Lame. And it is worthy our obſervation, 
that in the Venetian (ummonwealth, thoſe Refor- 
mations of Government, thoſe reaſſumings of 
State have been never ſeen, which with infinite 
Tumults the Roman & Florentine Commonwealths 
have ſo often uſed: It being the peculiar vertue 
of the Venetian Senate to pertuate her ſelf in her 
flouriſhing Liberty, by the punctual obſervation 
of her ancient Iams: It is therefore certainly 
an effect of a great Diſcretion, to preſerve the 
obſervation of thoſe Laws, which had tormerly 
enough in them to remedy any inconvenience 
in the State. And not to do as King Fran- 
ce; the firſt of France did, after he had Con- 
querred Savoy, and expelled Charls the ſecond, 
who vvas Duke thereof: The new Magiſtrates 
ſubſtituted by him, gave Judgement in all caſes 


accord- 
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according to equity, & often againſt their known 
Laws, but the Countrey was quickly ſo weary 
of it, that they Petitioned the King, that thoſe 
Judges might no more judge according to equi- 
ty, but according to Law: And my Lord 
(ole declaring the dangerous Inconveniencies 
that happen by changing Laws, does affirm, 
that all the miſchiefs and miſerable oppreſsions 
committed by Empſon and Dudley, were occa- 
ſioned by the Statute of 11 H. 7. authorizing to 
hear and determine offences againſt Penal Sta- 
tutes, according to diſcretion, (and not accord- 
ing to the Laws and Cuſtoms of England) 
which Statute was afterwards juſtly repealed, 
i H. S. cap. 6. And in the Preface to the fourth 
part of his Reports, he ſays, That it is an old rule 
in Law and Policy, that corredtion of Laws be 4- 


voided; which may be thought a ſtreyn to high, 


for it our Laws had not been often poliſhed, re- 
fined, and added to, where they have not been 


full to compleat them, they had not gained the 


perfection they have now attained. 


And indeed it is a vulgar error, to imagine 


that Laws muſt never be altered, without com- 
mon conſent and juſt conſideration it ought not 
to be done, but when there happens any ſuch to 
be, the alteration of them cannot but be advan- 
tagious: It being impoſſible the firſt La w- ma- 
kers ſhould foreſee all inconveniencies which 
might enſue : For as Mr. Lambart ſays, The 
5 b 2 Law 
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Law cannot be ſuch a perfect Rule, as chat we 


may thereby ſquare out Iuſtice in all Caſes which 
may happen, for written Laws muſt needs be 
made in general, and grounded upon that which 
happens for the moſt part, becauſe no wiſdom 
of man can ſoreſee every thing which time and 
experience doth beget: I here: mult of neceſsi- 
ty therefore, be many times alteration of ſome 
Rules of Juſtice, becauſe the Manners of men 
are variable, and the puniſhment of Crimes 
may admit of change, according to the diſpoſi- 
tion of men and times. But thoſe Laws that 
are known Maximes for the common good, 


ought no more to be changed then the Laws of 


Nature, for both are equally founded upon 
Gods Law: Lis true, if man had remained 
in his Original Integrity, the Laws of Reaſon 
had been fufficient to direct each particular per- 
fon in all his affairs and duties, which now are 


not ſufficient, but require the acceſs of other 


Laws, now that Man and his Off- ſpring are 
grown thus corrupt and ſinful. | 
When che Romans were little better then 
Shepheards and Heardſmen, tis ſaid, a few ]- 
vory Tables contained their Laws; but after 
they came to be Lords of the World, how 
many thouſand Books were written, of the Ro- 
man {(#vil' Law. In like maner let us but con- 
fider; ho much more Fraffick is inereaſed 
here then in former times, how Contracts are 
85 2c EL 
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Dedidatory. EY 
more frequent, and breaches: of Truſt more 
common; how great an Improvement of mens 
Eſtates, and how much more deceit and oppreſ- 
ſion then formerly, and we ſhall then'ceaſe won- 
dering why our Laws run in a larger Chan- 
nel, and ſpread into more veins then formerly; 
for as Offences gather ſtrength and multiply, 
ſo muſt the Laws, and though they were few 
at firſt, and then ſufficient, when men lived in 
publick Society with harmleſs Diſpoſitions, 
yet now when the Injuſtice of Wicked Men 
will hardly be kept in with Bit and Bridle, and 
that raens Iniquities cannot be reſtrained with- 
in any tolerable Bounds, when Men are 
neither conſtant to their own goodneſs, nor to 
their lawleſs Sins; and that puniſhment which 
hath been ſometimes forcible enough to bridle 
Sin, grovvs novv to week and feeble; there is 
a neceſsity that as theſe Miſchiefs increaſe, there 
ſhould be ſupplements of Lavvs to meet vvith 
them, and to puniſh what is amiſs. And chis 
is the true reaſon why our Laws are ſwell d in- 
to ſo much a bigger Bulk then formerly: And 
if any do complain of the obſcurity of our 
Laws, they muſt conſider, that as we be- 
hold the ſtatelmneſſe of Houſes with Delight, 
though the Foundation thereof is coniveal'd in 
the Boſom of the Earth: Sq vve may enjoy 
the uſe and benefit of our Lavos with much 
comfort, though the Grounds and firſt Ori- 


riginal 
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 riginal Cauſes from whence they Sprung be re- 


moved from our knowledge: Our Law hath 
_ reaſon every where, though not to every Eye 
- conſpicuous: | And wiſe and modeſt Perſons 
cannot but know, and conſider that at this di- 
ſtance, and after ſo many Ages, the reaſon of 
our Laws ought not to be inquired after, but 
we ſhould rather preſume, that thoſe Laws and 
Cuflomt which have been tolerated by our an- 
cient Predeceſſors, did proceed from their ma- 
ture Wiſdom; and that our Fore-fathers have 
examined and digeſted the Laus much more ac- 
curately then we do, who run our ſelves into in- 
finite diſ- orders, when out of novelty we would 
abrogate thoſe Ancient Laws which experience 


hath found to be good. 


And novv, M Lord, I have wearyed 
our patience in juſtification of our Laws, which 
155 vvere needleſs, vvere they rightly un- 
derſtood, for vve cannot juſtly complain that 
good Lans have been ſo much wanting unto 
us, as we to them: To ſeek Reformation of 
Laws, is a commendable endeavor, but a ſpee- 
dy redreſs of our ſelves is for us more neceſſa- 
ry, for we have loſt muchof the ancient Gravi- 
ty of our Profeſsion, and have degenerated from 
what we vyere; it is time therefore for us to 
return, and to be more cautelous and circum- 
ſpect, by how. much men are more clamorous 
. and 
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and querulous againſt us: And the beſt way to 
confute the Calumnies of Men, is even our 
own Integrity, that vve endeavor to be pure and 
clear in our Lives and Profeſsions, and to be 
principled upon Religion and Conſcience, en- 
deavoring to be the beſt men as well as the beſt 


Lawyers: The meaneſt of which is, 


My Lord, 

From the Black Buildings Tour Lordſbip 5 moſt Wed 
in the Inner- Jemple, «nl Faith 2 
Novembr. 1. 1658. en moſt : 

Servant, 
Edvvard Bulſtrode. 
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TERMIN HILL AR. 
113 Banco Regis. 


The King and Sir Thomas Waller Plaintiffs, againſt - 
Frances Hanger Widow, Executrix of George 
Hanger her late Husband, deceaſed, 

— by Information. 


Entred Termin. Paſch. 9 Jac. inter placita 
Regis, Rot. 163. | 
In Thomas Waller miles, Capitalis pincerna domini Regis, An Informas 
by bis Letters Patents, exhibited an Jufozmation againſt Fran- tion for Pri- - 
ces Hanger Widow, fo2 detaining of Pzilage, (S.) Eight “e. 
1 (E; Tunof Wine; and ſhews, That the Ring was leiſed in hi 
AQ} & JI» demeſa as of Fee, of this ancient duty called Plage, ut in jure 
3 Coronz,; and that he and all his Pꝛogenitozs have uſed ts have 
Pꝛiſage, which is of every Ship, of all Merchants, Aliens, oz Denizens, con- 
taining ten Tuns of Tine, to have fo Pꝛilage one Tun; and if ie contain 
twenty Tun, oz moze, to ha ve two Tun, (S.) Unum ante doleum, and the other 
deorſum, and this he is to have as a Flower of the Crown: That 28 Novem- 
bris, 5 Jac. Two Ships laden with Uines, of the goods of George Hanger, 
did arri ve in the Pot of London, the one called the Hopewell, with 26 Tuns, 
ſo that two Tuns of theſe were due to the Ring; and the other called the Deſire, 
with 22 tuns ot Uine, of which two tuns were due co the King : That after- 
werds the other two Ships did arrive alſo in the Pozt of London, and that in theſe 
four Ships were 1 24 tun ok Mine, of which eight tun was due unto the Ring 
fo2 Pꝛiſage; that he required theſe eight tuns of Mine of the ſaid Frances Han- 
ger, to the uſe of the King; and that the, of the pꝛemtſes not ignozant, ſeeking 
the diſ.inhericance of the Ring, refuſed to deliver them: Upon this he pz sped the 
advice of the Judges, and co habe pꝛoces anoinſ? the ſaid Frances, who came in, 
and ſaid by Poteſtation ; Firſt, That the Jnfozmation was inſufficient : Second⸗ 
ly, That Sir Thomas Waller was not Capitalis pincerna domini 155 55 = oy 
dtd ar⸗ 


placito dicit, quod bene & verum eſt ; that the four Ships with Wine 
rive in the Pozt ok London, as is laid in the Jnfo:mation ; two of which: 2 
did arrive in the life time of the ſaid George her Þugband, aud two after his death, 
and that the ſaid George ber then Husband, was poſſeſſed ok theſe goods, ut de 
vinis ſuis propriis, and ſo being poſſeſſed, made her his Executrix, and dyed: 
Afterwards ſhe being libera fxmina, accepta ſuper ſe onera teſtamenti, did un- 
lade theſe two Ships, and did take and occupy che Mines, as Exetuttix; and 
ſhe alſo pleaded the Charter of diſcharge of Pꝛilage made, 6 Martii, 1 E. 3. unto 6 Martii, 
the Pajo:, Commonalty, and Citizens _ London, in hæc verba, (S.) Quod de 1 x. 3. Ke. 


vinis 
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Magns Charts 


cap. 9. 
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dent unto the Ring, as a flower oz fruit from the Tree, but not lo inſeparably 


vinis Civium, nulla priſa fiat, ſed perpetue inde eſſent quieti, and takes a Tra- 
vers, abſque hoc, that theſe were her own pꝛoper goods, and that ſhe had nothing 
in them, but onely as Gxetutrix of George Hanger her late Pusband, with an 
Averment, that the ſaid George, fuit Civis, & liber homo de Civitate London, 
(S. Jof the Company of Cloach-wozkers ; and ſhe alſo averred, quod Civitas 
Lon. eſt antiqua Civitas, Jincozpozated by the name of Majoz and Commonal: 
ty - Upon this Plea the Rings Attozuep-general demurred in Law, upon which 
the Caſe was byiefly this, (S.) Perchants, Freemen, Citizens, and Reſiants in 
London, by the Charter of 1 E. 3. are diſcharged of the payment of Pꝛiſage. A 
Merchant Citizen, and Freeman of London, had four Ships with Ulines arrt- 
ved here in the Po2t of London, two of them in his life time, and two after his 
death; after the arrival, and befoze the unlading ok che two firſt Ships, he made 
bis Mike his Executrix, anddyed; who afterwards unladed thele ſþips, ſo arrived, 
in the like time of her Husband, and alſo the other two Ships which arrived after 
bis death; The ſdle queſtion upon this demurrer was, whether ſhe ſhall be dilchar⸗ 
ged from the payment of Pꝛilage fo) theſe TAines, oz not, by fozce of the laid ge: 
neral grant of difcharge of P)ilage, by the ſaid Charter of 1 E. 3. 

This Caſe was long argued at the Bar, in che Terms of 9 and 10 Jac. 


B. R. 


And after war ds in Trin. 10 JIac. B. R. this Caſe was argued bp the four Judges, 


who were then divided in opinion, two againſt two. 


Croke Juſtice. The queſtion here is, Whether Pꝛilage (all be paid fo2 theſe 
ines, 02 not: In anguſtiis poſitus ſum, which wap to incline my Dpinton ; 
but F think, that in this Caſe, Judgement ought co be given koz the King, and that 
Pꝛiſage ought here to be paid unto him, fo2 thrle two Ships which dwarf arrive; 
but eſpeciallp foz the two lat Ships: J am of Opinion, that Hos privilegiung 
a principe conceſſum,ought to be taken and conſtrued, benign, largely and amply, 
and not to be reſtrained, bene meriti Cives London; this Immunity to be extend- 
ed to Citizens, Men oz Women Citizens, as well to the one, as to the other clears 
Ip ; Civis utriuſque generis, & gratuitum donum Regis, this was to be to the 
Citizens of London, being totius Brittaniæ, & regni totius Epitome , that 


omen are not to be excluded out of the benefic of this Charter, foz that they 


deſer ve as well as others; ſo that no dil- ability being in the Woman, but ſhe be; 
ing integra Civis, is verp well capable of this immunity foz che Midow of a Mer⸗ 
chant Citizen, eſt civis & civium libertate dotata, and lhe ſhall have the ſame 
p2iviledge, as well as her Pusband, as long as ſhe is reſiant within che City, ſhe 
ſhallbe free from papmentof Pꝛiſage. All this J agree : But here relicta veriti- 
catione, that ſhe is Civis, ſaith that ſhe hath theſe ines in another right, and 
takes a Travers that they are not bona ſua propria, but that ſhe hath them as Ex- 
ecutrix of her late Pusband - As to the Pꝛiviledge here of diſcharge, the diffe- 
rence will be, where the goods are attached in the life of the Pusband, and where 
after his death; where it is in his life time, and he dies the ſame day, pet the 
— ſhall continue; but here in this Cale the ſame was alter his 
d | 
Alſo he which is to take benefit of this Charter, ought not to be inquilinus nec 
adventitius, he ought to be Civis reſidens, & commorans incola Civitatis, and 
lo ave the wozds of che Charter of Dilcharge, made unto them in 1 E. 3. And 
the Ring, ex ſpeciali gratia, did then grant this Diſcharge unto the City; and it 
appears by Magna Charta, cap. 9. quod Civitas London, omnes habeat Liber- 
tates ſuas antiquas, & conſuetudines illæſas. | 

Alſo this Puſage is an ancient duty in the Crown, and due unto the King, as 
of common Right, and che ſame is a Pierogative in the Crown , inci- 


foz 


„ a... Od 


—— > 


—— — > 
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— 
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fo2 that he may well grant this immunity to whom he will. A Woman may be a Ci- 
tizen, but here ſhe is uot an Owner as lhe ought to be. | 

Ik a Citizen makes a Fozeigner his Executoz, who unlades the Tlines, clearly 
he (hall not have the beneſit of this diſcharge, fo2 that he here hath them in another 
right, and the Pꝛilage grows due co the King, by the unlading; ſo that a Fo- 
raiuer ſhall not have the benefit of this diſcharge, noz pet an Executoz of an Exe- 
cutoꝛ. | 

Ik the gosds of a Citizen come to a Fozeigner, he is not Civis. 

Ik a Foreigner makes a Citizen his Erecutoꝛ, he ſhall not have this pꝛiviledge 
of viſcharge from payment of Pꝛilage; foz theſe are not bona Civiam, as they 
ought to be, 02 no dlicharge ; fo that he which is to be quit from payment of Pꝛi- 
ſage, ought to be a Tittzen, and he ought to have the goods in his pzoper, aud not 
in anothers right. | - 7 

Dow this Pꝛiſage at firſt grew due, a pꝛobable reaſon map be this; fo? that the 
King is to ſcour the Narrow Seas, and thercfoze he is to have of every Ship, 
bzinging ten tuns of Tine, one tun; and if cwenty tuns, oz abobe, then ts 
wy two tuns koz his Pyilage , ſo that this is an Hereditary Right in the 

rown. | 

Another matter is here obſervable, that fozmerly, in ancient time, the uſual but- 
then of ſhips was but ten oꝛ twenty tun, but now, by great Induſtry, they are made 
greater, and in this, che great benignity of the King is to be obſerved, that he doch 
not extend che payment of Pꝛiſage, accozding to the bignels of the Ship, but onely to 
have t wo tuns out of a Ship, though the ſame contain foꝛty o2 fifty tuns, as here it 
appeared co be; and from hence may be gathered a good caution unto Subjects, ul- 
tra debitos limites & fines, not to extend the Kings Charter and grant, aud to do 
contrary unto this, is retribuere malum, pro bono. 

As to the Charter it ſelf, made in 1 E. 3. and the due conſtruction thereof, Lec- 
ters Patents of the King ought to be conſtrued, ſecundum intentionem domini 
regis, & non ad deceptionem : And the King, quatenus rex, eſt Protector legis 
terræ, & quod rex legi, lex regi, as Bracton obſerveih, Rex eſt anima legis, & 
lex eſt anima Regis: Letters JPacencs are to be conſtrued benign, favozablp and 
liberally ; and upon the true conſtructiou of this Charter here of diſcharge, is che 
main knot and difficuley in this Caſe, pupilla oculi regis Civitas London, and the 
ſame is called, Cameraregis. ' 

As to the wozds of this Charter, (S.) De vinis civium nulla priſa fiat, ſed inde 
perpetue eſſent quieti : ere is Conceſſio Regis, and who he intended co have 
benefit by this immunity; aud this was not Frances Hanger, but George Hanger, 
De vinis civium, &c. 

Obj. But theſe are the Mines of a Citizen, and therekoze no Pꝛiſage to be 
paid fo} them. ; | 

Reſp. If none of this could be denped, it muſt then be agreed to be ſo : But 
theſe are not now the Mines of George Hanger, nec vina civium, fo; that Geo: 
Hanger is not now aCitizen; Non vina George Hanger, fo} that he in pulvere 
dormit, and he — undergone this Sentence, (S.) Cines es, & in Cinere, &c. 
mors omnia folvit, and now he being dead, he hath no goods, noz is he now a 
Citizen; he was a Citizen, but now is not, non eſt . pirans, non eſt inter vivos, 
& ſi non eſt, then non eſt civis civitatis London So that here is a double diſ- 
ability in George Hanger; he hath no goods, neither is he a Citizen, and both chele 
ought to concur, otherwiſe, not capable of this Ymmunicy ; he hath goods onely 
in Repꝛeſentation, in the hands of his Executoz, which are in Judgement of Law, 
bona teſtatoris. | 

It two Citizens have TUines as in Jopnt-tenancp, they conjunctim & divi- 
ſim, ſhall have this Pyiviledge ; otherwiſe it is if a Citizen and a Stranger have 
Wines. 
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11 E. 3. Fitz. 
tit. Execut. 
placito 77. 


Trin. 8. Jac 
B. R. &c. 


Magna Charts 
cap. 21., 


4 H. 6. 
Knowls Caſe. 


14H, 6, &c. 


Pere in this Caſe this Pꝛiviledge doth not die, but onely quoad George Han- 
ger: As to the (Nile, ſhe here ſaith, that ſhe is libera fæmina & Civis, Whether 
che ſhall have chis Pꝛiviledge, 02 not, is the queſtion. As to this, ſhe ſhall not 
have this ]2iviledge, fo; here ſhe hath not any Mines; ſhe is civis, but ſhe hath 
not vina civium: If ſhe had theſe ines in jure proprio, then ſhe ſhould have the 
beacfic of this immunity: But here ſhe hath theſe TUines in the right of another, 
in jure mariti, and therefoze ſhe ſhall not have the benefit of this diſcharge. Alſo 
the Kings grants ought to have ſuch a conſtruction, as not to extend unto a repze- 
ſentative perſon ; and to this purpole is the Caſe in 11 E. 3. Fitz. tit. Executors, 
placito 77. It a Guardian in Socage hath a Ward, makes his Erecutozs and 
dies, they do rcp2eſent his perſon, as to the goods, but not to have the TWardſhip ; 
ſo here in this Tale Frances Hanger doth repꝛeſent the perſon of her Dusband and 
Teſtacoz, as to the goods, to have them, but not as to the pziviledge of this Im⸗ 


munity and Dilcharge, given unto him by this Charter; but this bencfie doth one⸗ 


Ip redound to ſuch a one, who is omni ſoli & ſemper civi, and ſuch a perſon is one⸗ 
ly to enjop the lame. 1 

Another matter is very matcrial in this Caſe, (S.) The time when this Pꝛiſage 
becomes to be due to the King, this is very material, koz that if it be agreed, 
that the ſame grows due upon the arrival of the Ship; then fo? the firſt, no Pꝛi⸗ 
lage is to be paid, becaule they arrived in the life time of George; but foꝛ the o- 
ther (wo, P2ilage is to be paid, fo! that they arrived two Poncths after his death - 
But as to the ccrtain time when this duty begins, the wozds of the Recod are in 
this maner (S.) De qualibet navi, important vina & diſonerant inde, ſo that by the 
unlading this Dꝛiſage grows due. 

Trinity 5 Jac. B. K. in Kennicot and Bogens Cale, this was agreed, that Pꝛi- 
ſage is not due to the King, until the Bulk be yoken open If his Executo? ſhall 
have this benelic of diſcharge, there would be a manifeſt inconvenience by this, 
fo2 if he hath ns Executo2s, then the Dzdinary to have this, he being by the Law 
in the place of an Executo2 ; and lo of an Executo2 of an Crecuto!, being an Ex⸗ 
ecuto2 of the firſt man, as appears by 19 H. 8. and lo in infinit & infinitum, & 
incertum, always in lege reprobatur, and ſo ic ſhall be in grants of the King, & 
in caſu conceſſionis regis, conceſsionis cauſa is to be conſidered. The diſcharge 
here was granted, in regard of the great burthen and travel of Citizens Merchants, 
and ko; to encourage them to Perchandizer : But George Hanger, now non 
habet onus, and therefoze not to have the benefic of dilcharge loz theſe 
goods. 

If the Wines in theſe Ships were divided in a Rationabile parte bonorum, 
they ſhall not have the benefit of chis diſcharge; Magna Charta, capite 21. in 
caſu privilegii. Nulla carecta dominica, alicujus perſonæ Ecclefiaſtica, vel mi- 
litis, velalicujus domint per ballivos noſtros capiatur, &c. If ſuch a perſon fo 
puviledged dies, this pziviledge ſhall not extend co his Executs2s, fo2 that, as to 
theſe perſonal pꝛiviledges, the Executoꝛ doth not rep2eſent his Teſtato2, but one- 
ly quoad his Goods, fo; to have the Adminiſtration of them; pet it muſt be agreed. 


that this Charter ought co have as ample and beneficial conſtruction, fo; the Citi- 


zens of London, as map be; pet he which is to have benefic and advantage of this, 
ought to be integre Civis, and an intire Citizen, as it was ad judged in 4 H. 6. in 


one Knowls Caſe a Citizen, and Free Gꝛocer of London, remobed his houſhold, 


cum pannis, and did dwell at Briſtow, but yet kept his Shop in London, and he 
had a Ship laden wich Wines, which was unladen in the Poꝛt of London, and 
would have had the benefit of c<is Charter of diſcharge of Pziſace, but it was 
ruled agatalt him, fo2 that he was not ſuch a Citizen as was capable of this dil 

charge, fo) that he ought co be Civis in cola commorans. 
14 H. 6. A pꝛibate Act of Parliament: Complaint was made, that the Lozd 
Majo; ot London would make Strangers Citizens: Jt was there declared, that 
this 
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this bencfic, to be diſcharged from payment of Pꝛiſage, did not extend unto ſuch Li: 
tizens as were dotati, made Free, but unto thole Citizens onely which are com- 
morant incolant, and reſiant within the City; here the Plea is, that the Aike, 
the Dekendant, eſt & fuit libera fæmina, but not Civis, and therefoze the Plea 
not good. | | 

In 43 Eliz. a pꝛivate Repozt, one Sacheverils Caſe, They were not Paſters 
of Families, but they had taken Chambers in the City, and were Free-men, and 


ſubject to ſcot and lot, yet they could not have the beneſic of this immunity, koz that 


they were not in colæ, 


Tf a Cittzen of London doth Merchandtze with another, he ſhall not have the 


benefic of this diſcharge. 

If the King grant to one all Amerciaments, he ſhall not have Royal Amercia- 
ments, fo2 the Kings gꝛants aught to habe a favoꝛable Conſtruction. 

This Caſe now here in queſtion, eſt caſus omiſſus & ceſſante cauſa (George 
Hanger the Teſtatoꝭ being dead) ceſſabit & effectus, (S.) The dilcharge of pay- 


ͤ—— wo a AR, 


43 Eliz, 54. 
cheverils caſe. 


ment of Pꝛiſage; but if the bulk of the Ship was opened bekoze his death, his 


Executors afcerwards may well take and carry the me without che payment of 
Baiſage fo2 the ſame, becauſe the ſame was once diſcharged by the opening, in the 
like time of the Teſtatoꝛ; fo2 no ꝛiſage is due befozethe bulk of the Ship be bꝛo⸗ 
ken open, and then the ſame is due. 


This Pꝛiviledge of immunity is here knit to the perſon of che Teſtatoꝛ, & 
moritur cum perſona, anv now theſe Mines are not bona Givium, and George 


Hanger the Teſtatoz, non eſt Civis, fed nunc eſt mortuus, and theſe Wines are 
not his goods; foꝛ as one well oblezveth, touching the dilpolicten of gooos by one, 


Da tua, dum tua ſunt, poſt mortem tunc tua non ſunt. 


And our Ancelto2s did not make ſo large a Conſtruction of this Charter of the 
King, being made civibus London generally, as to extend the ſame to go unto 
every Citizen, but he ought to be ſuch a Citizen, who is Civis, to all purpoſes and 
intents, otherwile he is not to have any benefic of this diſcharge from payment of 
Jutſage, and the ſame is not co be extended unto a repzeſentacive perſon. 

And ſo this caſe here, being caſus omiſſus, the Defeudant is not by this Char- 
ter to be diſcharged from pꝛyment of Pꝛziſage fs2 rheſe Mines, but ought to pap 
the lame; and ſo upon the whole matter, Judgement ought to de given foz the 
Ring. 

Williams Juſtice» Upon the expoſition of this Charter of diſcharge of Pzt- 
ſage, granted 1 E. 3. to the City of London, Frances Hanger the Detendant, 
ought to be diſchargedfrom the payment of Pꝛiſage fox theſe Wines. 

In p E. z. and 6 E. 3. this matter as touching Pꝛilage is largely argued, be- 
tween the Ring and the Biſhop ok York ; without all queſtion the Ring map well 
grant away this Jmmunity and diſcharge of Pꝛiſage; and ſo it is of another In» 
heritance, as Licenſes foz Tranſpoztation, without payment of Cuſtom, as ap⸗ 
pears by 30 H. 8. Dyer, fol. 43. placico 22, 23, 24. and 34 H. 8. Dyer, fol.52. 
placito 1. Licenle fo; carrying of Bell-mettle out of the Realm, 21 E 4. fol. 7. 
The King grants unto the Dajoz of Norwich, to be Jnco:pozatcd by the Name 
of Civibus, and this a good Mame of Jncozpozation, 7 E. 4. fol. 14. the King 
grants probis hominibus Ville de Dale, and this a good Mame of Co2pozatton ; 
and ſo here in this Caſe, the grant of viſcharge from payment of Pziſage, being 
made civibus London, ts good. 

The King map grant away bis Inheritance, as Taxes oz Tallaces, 21 E. 4. 


fol. 45. 48. The King may grant unco one to be diſcharged from the payment of 43 


Taxes, Subſidies, and Fiſteens; and ſo he may grant unco one, that he ſhall not 


be charged with the Collection ok Tythes, 39 E. 3. fol. 35. touching the Rings 
- grants; 


s$E 3. 6 E, 3; 


30 H. 8. Dyer 
fol. 43. &c. 


7 E. 4. ſol. 14. 


21 E. 4. f. 45. 
48. 


39 E. 3. f. 33. 


Termin. Hillar. 12 Fac. 


Coke 5 pars, 
fol. 107. &c. 


6 R. 3. Fitz. 
tit. &c. 


. 
Coke 6 pars, 
f. 6. &c. 


Gꝛants; and Coke 5 pars, fol. 107. in Sir Henry Conſtables Caſe ; one pꝛe - 
ſcribes to have Royal Fiſhes, as Whales, Popes ; ſo this Gzant, as it is here 
made, is good. 5 

It is here confeſſed, that the Husband of the Defendant was a Free. man, and 
a Citizen of London, at the time of the lading of the Ships, and divers pears 
befoze he had theſe goods, lo that he was a perſon well capable of this immu- 
nit p. N 

As to the time when this Pꝛilage is due unto the King, the ſame is due as ſoon 
as the Ship comes on the Narrow Seas; here is the inception and pzogreſgion of 
this duty, but the conſummation of it, is when the bulk of the Ship is bꝛoken 
open; Mzeck is due when this ts caſt and left on the Land by the Sea, and ſo 
ſeized ; lo p2iſage is due when laid on the ground. - 

In this Caſe no Pꝛilage was ever due, quia bona Civium: London is the 
Chamber of the Ring, to ſupply him with ſuppozt, when he lands in need of ic. 

The Narrow Seas are parcel of the Allegtance of the King, be is to ſcour them, 
and to defend his Perchauts in them, foz their lafer conduct : It appears by 6 R. 
3. Fitz, tit. Protection, placito 46. and by Britton cap. 33. That the ar- 
row Scas are parcclof the Allegiance of the King, and parcel of the Crown of 
England; ſo that no P;iſage was due unto the Ring of the Goods of George Han- 
ger, let him go whether he will. | | 

If any Pꝛiſage be due co the Lung, it muſt then commence to be a duty, pꝛeſent⸗ 
ly upon the loading, but not payable until the unlading of che Ship: Foz after it 
comes into the Poꝛt here, uo Pꝛilage is dne by this coming of the Ship into the 
Pozt, foz he map, ik he will, go to another Poze, as it hath been adjudged; but 
if he bzeak che Bulk of the Ship here to unload, the Pziſage is due to be paid. 

2 E. 3. fol. 7. Touehing the Kings Charter, and what conſttuccfon is to be 
made of the Kings Gzants; and 6 pars, fol. 6. in Sir John Molins Caſe, the 
Kings grants ought to have a very beneficial conſtruction, and this foz the Þonoz 
of the King, and koz the relief of his Subjects, and not to have any ſtrict oz lite- 
ral Conſtruction made in ſubverſion of his Gzants; ſo here in this Cale there 
oughe to ve as fa vozable and Ponozable a Conſtruction made of this grant as 
map be. 

J agree the Caſe remembzed of a Fozeigner, that he ſhall not have the benelit 
of this diſcharge fo2 his goods. 

M it be here demanded whole goods theſe are, clearly they are the goods of 
George Hanger, Nuper defuucti. 

Obj. As to the Dbjection made of fraud, Tf this Ship comes in ten years after, 
no ſuch matter appears to be in the Caſe, neither is it to be diſputed, whether a 


Woman map be a Citizen: It appears by 46 E. 3. f. x3. that he is a Citizen who 


is Commorant and an Jnhabicanc, and ſubject to pap ſcot and lot: Jf he dwell in 


- another place, he ſhall not be free; by 5 H. 7. f. 10. a Citizen and Freeman of 


London, may by the Cuſtom deviſe Land in Moztmain; and with this agrees 


28 & 29 H. 8. Dyer, f. 33. placito 12. 


Here are the goods of George Hanger the Teſtatoz ; foz if an Action be bzought 
againſt an Executoz, and ruled againſt him, if he do not plead a falſe Plea, the 
Judgement ſhall be De bonis Teſtatoris, as appears by 33 H. 6. and 34H. 6. 


f. 22, 23. and by manp Books; ſo is the Common Law, and Common Reaſon 
. makes the Law, which ſupplies all; by 10 E. 4. f. 1. If an Executo? gives 


omnia bona & catalla ſua, clearly by this grant, the goods which be bath as Exe⸗ 
cutoz, ſhall not paſs, neither ſhall ſuch goods be fozfeited by his Utlary; and ſo is 
33 H. 6. f, 3 1. 21 E. 4 f. 50. and 10 E. 4. f. 1. 

M Executozs have a ſurpluſage of the goods of the dead, theſe ought to be im- 
ployed in Pious Uſes, and they of cheſe to render en account to the Dzdivarp, ag 
appears by 10 H. 7. and 16 H. 7. ſo that it is clear that the Law doth not account 

of 
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of theſe goods in the hands of Executozs, as of their own proper goods, but as 
the goods of the Teſtatoz; and as to the diriyution in Pious Uſes, and their 
rendering of an account, Doctop Bennet hath put this very latelp in ure, and 
hath called ſome to render an account, by 21 E. 4. f. 50. It an Executoz be 


Dut-lawed, he ſhall not fozfeic cheſe goods which he hath as Executoz, neither 


can he deviſe them by his Will, ko; his deviſe ſhall onely go ts ſuch goods which 
he hath in his own pꝛoper Night, and not unto ſuch goods which he hath as Exe⸗ 
cutoz. | | | 

Here in this Caſe, theſe ines are the goods of the Teſtatoz, and not of the 
Executo). Z 

Tf a Fozeigner bzings a Ship laden with ines into the Poze of London, 
and then makes a Citizen his Executoꝛ, and dies, he ſhall not have the benefit of 
this Immunitp from papment of Pꝛiſage fo2 theſe Ttnes, fo? that theſe are not 
bona civium. 

Here the King hath freed George Hanger from the payment of Pꝛiſage fox his 
ines; there is a great difference between the Cale of one who ought to pay Pꝛi- 
lage, and of one who ought not to pay the lame; where it is in the Cale of one 
who ought not to pay PNilage, and he dies, no Pꝛiſage ſhall be paid fo) his Wines, 
which were dilcharged of Pꝛilage in his life time, as here in this Cale the Mines 
of George Hanger were, and there is no pꝛeſident co be ſhewed to the contrary ; 
here they are his goods in the Juchoation, pꝛogreſsion, and perfection of this du- 
ty of JNifage. Foz firlt, he loads them into the Ships. Secondly, he comes 
wich them upon the Marrow Seas. And thirdly, thep arrive here in the Pot in 
his life time, ſo that theſe are his goods, and his Executoz foz theſe goods of the 
Ceſtato), ought to have the lame benefit, as to this diſcharge of Piiſage, as the 
Teſtatoʒ himſelf might have had; fo che Execu:o2 cannot fozfeit theſe, neither fox 
U:larp no2 Treaſon, and ſo no Pꝛiſage ought to be paid fo) theſe Tines, being 
the goods of George Hanger, who was diſcharged from payment of Jſage, foz 
biz Aines bꝛought in And lo in this Caſe Judgement ought to be given fo} the 
Defendant, 

Yelverton Juſtice. In this Caſe Frances Hanger the Defendant, ought to be 
diſcharged from the papment of Pꝛilage fo} theſe Ttnes. 

In this Cale, the Gzant of King E. 3, to a Citizen of London, is onelp to be 
confdered ok. | | 

The {Uincs here, are the proper goods of che Teſtato?, he loads them as his 
goods, and then he was a Citizen and a Free-man of London, and a perſon well 
capable of this diſcharge ; they are of neceſsity either the goods of George Han- 


21 E. 4. f. 50. 


ger the Teſtatoꝛ, oz of the Executo) ; not of the Executoz, ergo, of George 


Hanger; no third perſon can claim them as his goeds, aud ſo the Law accounts of 
them; they were once his goods, and none can deny this to be ſo: hat reaſon 
is there therekoze that they ſhould not ſtill be accounted to be his goods, be having 
made no diſpoſitien ok them; and the Executoz here, and ſo in all Caſes, doch re- 
pꝛeſent the perſon ok his Teſtatoꝛ, and this as well to all maner of charges, as diſ⸗ 
charges, and ſo is 45 E. 3. fol. 17. placito 4. & 47 E. 3. fol. 23. & 10 E. 4. 
fol. 1. the Executo2 hath onely the poſſeſſion, the pzoperty remains in che Teſta- 
toꝛ, and ſo the Law accounts thereof. 
Tf che Debtoz makes the Oebtee his Erecuto?, here the property of ſo much 
as the Debt amounts unto, is p;eſently changed in Law, anda diſcharge foz ſo 
much, which he map retain to pay himſelf; and ſo is Woodward and Darcies 
Caſe, Plowdens Commentaries, fol. 184, 18 5. and the reaſon of this is, fo2 that 
it Mall be mote fo the benefit and avat! of the Debtoz, that bis Debts ſhould be 
paid then otherwiſe; but otherwile it is where it fhall be pꝛejudicial unto him, there 
no ſuch change oꝛ alteration ſhall be, as where a Woman Executrix takes a us - 
band, he ſhall not have theſe Goods, but his Aife who is Execuerix ſpall have them, 
„„ and 


45 E. 3. f. 17. 
placito 4. &ec. 
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Commentz* 
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33 H. 6. f. 31. 
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30 H. 5. f. 3. 


18 H. 6. f, 4. 


20 H. 7. f. 5. 
&c, 


Dame Hales 
Caſe, &c, 
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Ik an Executo2 grants omnia bona ſua, the goods which he hath as Executo2 
do not paſs, as befoze appeareth, and by 30 H. 6. fol. 3. the Lozd may leize the 
goods of his Wilain, but he cannot ſeize on ſuch goods which he hath as Executoz, 
and if he doth, an Action of Trcſpals lierh againſt him, by 18 H.6. f. 4. and ſo it 
plainly appears, that no pꝛoperty in the goods, is in the Executoz, but he hath them 
in the righe of the Teſtatoz, and lots 20 H. 7. fol. 5. and Welkdens Caſe in the 
Commentaries, fol. 520. 

The firſt commencement ok a thing, is many times in Law to be regarded, as aps 
pears by many Caſes put to this purpoſe ; in Dame Hales Caſe, in the Commen- 
taries, fol. 260. ſo here in this Caſe, the firſt Act done by George Hanger, is to 
be regarded, (S.) the lading ok the Mines by him in the Ships, he being then a 
Citizen and Free-man of London, and then they were his goods, and now the pꝛo- 
perty in theſe goods is not altered by his death; but theſe ſhall be freed and diſchar- 
ged from the papment of Pꝛiſage, in the hands of the Defendaut, his Executrix ; 
and if he had not made an Executoz, yet they ſhould be diſcharged from Pyiſage, in 
the hands of the Dydinary, he repzeſenting the perſon of the Executo?, and ſo it 
ſhould be inthe Caſe of an Adminiſtratoꝛ; and fo upon the whole matter, no Pꝛi- 
ſage is to be paid co che King foz thele Tines, thep being bona Civium ; and ſo 
within the Charter of diſcharge of Pzilage, and cherefoze Judgement ought to be 
given fo? the Defendant. | 

Flemming chief Juſtice, Jnthis Caſe the Defendant is not to be diſcharged, 
but ought to pay Pyiſage foz theſe Wines, the King having this ſage by his 
Pꝛerogative. 

The Queſtion here is, Whether this diſcharge ſhall go onely to a Citizen, oz ſhall 
be extended alſo to his Executoz. 

Firſt, it is here to be conſidered the nature of Pyiſage. 

Secondly, to whom this is due to be paid. 

Thirdlp, by whom to be paid. | 


” Fourthly, at what time to be paid. 


In the next place, conſideration is to be had of the Pleain Bar: And chis doch 


conſiſt ofthe Kings grant on Jmmunity, (S.) Quod de vinis Civium, nulla priſa 


fiat, ſed inde eſſent quieti. 

In the next place it is to be conſidered, whether this here be a perlonal diſcharge, 
02 common, oz mixt, in the perſonalty and realty. 

And laſtly, che courſe of theſe Tlozds of this Pyiviledge, is to be cenſidered, 
together, with che extent ok the wozds ok diſcharge, and to what perſons this ſhall 
extend. | 

It is to be oblerved fo2 a Rule, Quod privilegium eſt beneficium perſonale. 
& extinguitur cum perſona. | ; 

The Queſtion then will be, UUthether the Defendant here ſhall have any benefit of 
this perſonal Pꝛiviledge granted unto the Teſtatoꝛ, oz not. 

1. This Pꝛiſage is a Nopal Pꝛezogative, and due time out of minde unto the 
Crown as an incident, but pet not-inſeparable, and che ſame due foz the Kings 
pꝛoviſion, (S) to have of every Ship of twenty tuns of Mine, one tun befoze the 
Malt, and the other behinde the Paſt, and this co be delivered unto the Kings Df- 
ficers and Miniſters; and fo; this purpoſe he hath his Dfficer, Capitalis pincerna, 
his chief Butler, unto whom theſe Mines are ts be delivered. 

2. This Pꝛiſage is onely due foz Mines, and hath its denomination a Pziſer, of ta- 

king, becauſe the ſame is to be taken by che Rings Dfficers. 
3- Then of what perſons this Pꝛilage is to be demanded - As to thts,it is very 
clear that this is a Pyerogative duty, which the King is co have of all his Subjects, 
and 


: — 
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and of Strangers, who bzing Ships laden with ines into his Pozts, and there 
unlade che ſame ; and na perſon ts exempted krom this, che ſaine being to be 
taken fo2 the Kings poviſion, and co his uſe ; and at the beginutng, there was 
none free from this papment. | 

4. Then as to the time when this Juilage firſt grows, and becomes to be a duty 
to the King: As to this, without all queſtion, the King hath no right at all to have 
Putſage, when the Ship is bepond Sea, no; pet when the Ship is upon anp part 
of the Seas, as ik the ſame be upon the Narrow Scas, in coming fo2 England, 
no2 when the Ship cometh into the JPozt- But onely when che intention of the 
Owner of the Ship appears, that he will there unlade; and this is to appear by 
the breaking up of the Bulk of. the Ship, o2 by his agreement fo2 che Tultom, aud 
this entered in the Cuſtom Book, at this time onelp, and not befo:e is ꝛiſage due 
unto the King - And to lay that this is not due befoze the Ship be ualaded, this 
cannot be ſo, fo? then he cannot habe as he ought ta have, (S.) Que tun befoze the 
Maſt, and another behinde che Maſt; but when it is certainlp known that he in⸗ 
tends koz to unlade there, thenpzeſentlp Bꝛilage is due to be paid and taken, but 
not bekoze, lo that the tinie of this duty is very material. 

Portus eſt locus incluſus, and that fog lafery from JIpratcs, and the King is at 
the charge ofthis, and Poyts are as the gates of the Kingdom, and none is Owner 
of them but the King onely. : | . 

It hath been objected that it is material to be conſidered, when Pꝛiſage is due, 
and when not - But it is to be chiefly confivered, when this is due as a thing in the 
Trown, aud (his is not lo due, bekoze the Ship comes into the Pozt; and this is 
then due from all, ik they have not their immunity, koz the King map diſcharge 
if he will, whole Cities and Cozpozations from the papment of this, but pet this 
ought to be by Hts grant. 

He which takes a Freedom, and ſo would be by this diſcharged from this pay⸗ 
ment, ought ta bzing himlelf within the compaſs of having benefic by thts grant; 
lo if ts in cale of a Bꝛeſcription, and this is to be laid as a (ure ground, fox he ought 
ta be ſuch a perfon as map have beneſit of this - And this is the very point here now 
in queſtion, as touching the diſcharce of the papment of Putſage, upon this Gzant 
thus made unto the Majoꝛ aud Commonalty of London, and their Succeſſozs; 
this Body of the City is jopned to the Gzant, and pet a Body Politick cannot have 


benefit ok this, foz this was not the intention of the grant, but that chis was to 


7 
5 % 
- 


be to them fa lucceſsion ; and the perſons which were to have benciic of this, are 
perſonal and ſingular, ſo that here is a meer perſonal Pꝛiviledge granted. 


The Cale remembꝛed of 21 E 4. f. 7. A grant made unto the Coppozation of 21 E. 4. f. 3. 


Norwich, of an immunity that the Citizens ſhould not ſerve of Juries, he ought 
to be ſingularis civis, and a Member of the City; there the grant was made to 


the Cozpozation, but the perſons ſingularly took benefit of this: And in ſuch Ca- 


les, none but Cit:3ens are to have any benefic of ſuch an immunity, 

The wo2ds of the grant here, are pro melioratione civitatis, and fo2 the ad- 
vancement of the Ponoz and civil Offices of the City; this the ground of the 
Kings grant. 

The Caſe of Briſtow, in 4 H. 6, remembꝛed, where a Merchant Citizen remo- 
ved his houſhold to Briſtow, but pet kept a Shop in London, but could not have 
the benefit of this diſcharge ; ano ſo the Cale remembzed in 43 Eliz. Sacheverils 
Caſc, who was a Citizen within the City, and to bear Civilia & publica onera, 
yet he was not a party within che intention of che grant, to have benefit of this dil- 
charge, he was in cola; but this was but domicilium, he onelp took Chambers, 
and removed, and ſo came and did Traffick ; it was adjudged, that he was not 
within the intention of the grant, to be diſcharged of JPhyilage, pet he was a Citi⸗ 
zen, a Freeman, and commorant there, but he ought to be inquilinus, and co 
have a Houſe, not domicilium: And if ſuch perſons could not have the 8 

. 5 this 


4 H. 6. &c. 


43 Eliz. &c 
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this Jmmunitp, a fortiore, Executozs (hall not have the benefit of this dil 
charge. 15 | 

To pꝛo ve this to be but aperſonal P1iviledge, and if ſo, then ex tinguitur cum 
perſona. | 

They ate not the goods, but the perſon onely, to whom this. Immunit p and 
grant hath reſpect, and the goods are diſcharged in regard of the perſon, and not 
otherwiſe : Aud as to this, if a Citizen do adventure fo Wines, and his Ship is 
ladea with Mines, aud upon che Seas, to be tran{potted fo2 England, and befoze 
the arrival of the Ship be is diſ-franchrſed, he ſhall pay Pꝛiſage fo2 theſe CUines, 
becauſe he was no Citizen at the time of the arrival of the Ship. Allo, if one who 
is no Citizen, no} Free-man, do tranſpoꝛt a Ship with Mines, and betoze their ai» 
rival he is made a Citizen, clearly ſuch a one ſhall have the vencfic of this Immu⸗- 
nity, ſo that both are to be ruled accodingto the event, (S.) If he be a Citizen at 
the time of the arrival and unlading ; ſo if a Citizen do bzing ines to the Por, 
and befoze their arrival he ſells theſe Mines to a Stranger, without all queſtion he 
ſhall pay Pꝛiſage, fo2 now they are not vina Civium : Alſo if a Stranger byings 
a Ship laden with Tlines into the Poxt, with an intention co unlade there, but 
befoze any Agreement by him entred into the Cuſtom Book, oz the bulk of the Ship 
bioken, he ſells theſe Mines unto a Citizen, he all pay Priſage fo2 theſe Ulincs:; 
ko it was not the intent of the King, in this his grant, todilcharge them in ſuch a 
maner, but this grant was made to them, to encourage them to avventure ; end 
ſo in this maner to detraud ihe Rang, thts is out of rhe intention of the grant, to 
diſcharge ſuch from payment of Pꝛiſage, who in this maner gs about ta loꝛeſtal the 
King of his bene ſit and pziviledge of Pꝛiſage; ſo that by this, it appears that the 
Cicizens have this as a perſonal Immunitp, ond it is not ſufficievt fo2 one that 
would have this benefit, co be locally within the City, unlels he apparently allo do 
bear the burthen of the City. | 

As to that which hath been ſaid, that a Moman may be a Citizen: This ſhe can- 
not be, to what end, ſhe cannot bear Civilia, oz publica onera of the Citp, ſhe can- 
not do any thing fox the benefic of che City, ſhe cannot per foꝛm Match and Mar d, 
tþe can bear no office in the City, neither can ſhe be of any of the Companies; ſhe 
cannot be an Attomey, ſhe map be a Free woman, but this is onely co have ber 
will, (as manp ſo habe) but co no other purpoſe : But if the be to have any benc- 
fic of this Ammunity, this is onelp as Executrix of her Pusband, and ſhe hath one⸗ 
Ip relped upon this. 
The main knot of this Caſe now is, Thbether an ©xecutoz of a Citizen of Lon- 
don, ſhall have the benefit of this diſcharge from papment of Pzilage foz theſe 
Mines adventured fo2, and bzought home by the Teſtatoꝛ, who dycd befoze ſuch 


time as the Piſage became to be due, 0} not. 


M the Law be clear in this, that this is a perſonal benefit, then the Law is as 
clear, that this moritur cum perſona, and then the Executoz cannot habe the bene- 
fic of this diſcharge : This cannot be compared unto a better Caſe, then that 
which hach been put, where the King grants to the Inhabitants o2 Citizevs ol ſuch 
a place, free Carriage, without payment of Pontage, ſuch an Inhabitant who 
bath this Freedom, makes his Executoz, and dies, his Executoz (all not have this 
benefit, but ſhall pap Pontage fo2 the goods of his Teſtatoz ; foz this is not a 
duty, betoze the Goods come co paſs over the Bꝛidge, where papment ought to be, 
ſo the Tenants in aucient demeln are free from payment of Toll, time out of 
memo?p ; and he which will have this Pꝛiviledge, onght to be ſuch a Tenant, and 
if ſuch a Tenant makes his Executoz, and dies, his Executo? ſhall not have the be- 
nefic of this diſcharge , fox ſuch a diſcharge, reſpects the perſon onely of him who 
is to have the benefit of ic, and not bis Goods. 

N the King do diſcharge ſuch a Ship of I. S. being at Sea, particularly na- 
ming the ſame from the payment of Pyiſage, and he dies betoze the Ship arrives, 

| | his 
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his Executoꝛ here (hall have bencſit of this diſcharge, and theſe TUines wall be free 
from payment of P2ilage, unto whoſe hands ſoe ver they ſhall come befoze their un- 
ladin . 
And ſo the difference will be, where ſuch a diſcharge is granted ts any ſingular 
verſon koꝛ diſcharge of his goods, and where the Goods that are to be diſcharged 
are ſpeciallp named. 
As to the TCincs here, which are not the goods of the dead perſon, fo) he can⸗ 
not have any Goods: The Exccuto he hath the goods of the Teſtatoz, fot to im⸗ 


Nota, The 
difference 
touching a 
diſcharge of 
Priſage. 


ploy them, and to make diſpoſition and diſtribution of them, accozding to the Mill 


of the Teſtatoz ; and as to this purpoſe, he doth repꝛeſent the perſon of his Te⸗ 
ſtato2 - It hath been laid, that the Ozdinary may, and hath called in ſome to make 
their account, but as to this, che lame is now but a new incroachment by him, and 


they do pꝛetend fo2 this, to ha ve theſe goods to diſpoſe of them in Pious Uſes, but 


they will have and turn them in uſus ſuos proprios, and this was never ſo known 
to be, befoze theſe latter times; and this is not likely long ſo to continue. 
As to this diſcharge here, the Law doth not reſpect the goods, but the perſon * 
It is to be agreed, that an Executoz by his Utlary, ſhall not fozfeit the goods 
which he hath as Trecutoz, neither ſhall they paſs by his Gzant, where he grants 


omnia bona ſua, theſe ſhall not paſs, as befoze appears; but if he will ſpecially give 


luch a Hole, this (hall pals, though he have che ſame as Executo2 - Ik an Exe- 
tutoꝛ bzings an Action of Treipaſs foz taking away of goods, in vita teſtatoris, 
there he ſhall lay, bona & catalla teſtatoris, but otherwile it is, where the Action 


is bꝛought for taking of them out of his own poſſeſſion, there he ſhall ſay, bona & 


catalla wa. | 

An Executoz dot) repzelent the perſon of che Teſtatoz, but pet not co all intents 
and purpoſes. | 

Obj. It hath been objected out of the words of the grant, (S.) Quod de vinis 
Civium, nulla priſa fiat, and that chercfoze this diſcharge ſhould go co the 
goods. | 

Reſp. This not to be ſo, but that this diſcharge goes to the perſon, being a Ci⸗ 
tizen, and not to his Executo2, and ſo this here is caſus omiſſus. 

Aud as to the Ships here of the Teſtatoz, both ok them came into the Bozt with 
an intention to unlade, and this was thꝛee days befoze his death; but the laſt came 


in the lame day on which he dyed, and of the unlading ok this, no intention at all 


. 


appearcd. | 
Tf chis grant here of diſcharge from payment of Pꝛiſage goeth to the goods, 


then it mult be sgreed that theſe were vina Civium 2: But he ought to be a Citizen, 


who is to take benefit of this Immunity ; aud where the Commencement, 120- 
grelston, and conſummation of a thing, of neceſsity is ts go together, there all of 
them are to be reſpected; lo it ſhall be in Caſcs of Relation, befoze remembꝛed out of 
Dame Hales Caſe, in the Commentaries, but the ſame is not to be ſo here; in this 


Caſe of Pꝛilage, no Relation being here to be in this Caſe, if the Defendant, che 


Executrix will have benefit of this grant of diſcharge of Pꝛilage, ſþe mult then 


bung her (elf within che compaſs of this grant, which ſhe hach not done, and ſo foꝛ 


this (he is not to be diſcharged, but to be fox this in miſericordia, and ſs Judgement 
ought to be given koz the King againſt the Dekendant. 55 
Williams Juſtice. TAhere the viſcharge is, as here it is, de bonis Civium, 
this (hall extend and go to the Crecutoz. 
Flemming chief Juſtice. This vilcharge is not ſo, the ſame going onelp to the 
perſon of a Citizen; but if the Ship had been diſcharged, there this ſhould have 


gone to the Executoz, and ſo is the difference. 


Nota. That thzee of theſe Judges dying, and others ſucceeding of them, this 


Cale was long argued again at the Bar; and afterwards, in this Term of Hillar. 
C 2 | 12 Jac. 


This Caſe ar- 
gued again, 


c. 
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12 Jac. the ſame was argued again by all the Judacs, and in their Arguments 
they were again divided in opinion, (S.) two againſ[ two. 
Haughten Juſtice. The Defendant here ought not to be diſcharged from pay- 


ment ot Pꝛiſage: In this Caſe theſe things are to be conſidered. 


Charter of 
FE. 3 MC: 


Obj. 
Reſp. 


12 Aſfiſarum, 
Placit. 35. &c. 


Firſt, The duty of Pzilage, quid eſt, what this is, and how this grows. 

Secondlp, Touching the vaitvity of chis Charter of diſcharge : And as to 
this : | - 
1. This is an ancient duty in the Crown, and due unto the Ring and his Suc- 
ceſſoʒs, as aPzerogative, and takes its denomination from Prender, 6 E. 3. f. 5 1. 
In a Quo warranto againſt the Arch-Bilzop of York, to ſhew fo2 what caule he 
demanded to have Pꝛiſage fox Tines bzoucht into the Pozxt of Hull, who claimed 
this by the Charter of 15 E. 2. which is a good Cale to pꝛobe this to be a duty iu 
the King, Trin. 12 Jac. B. R. between Kennicot & Bogen, ſuch a Charter ſhem- 
ed fo diſcharge of Pꝛiſage: So that all this pꝛoves clearly and fully, that this is 
an ancient dutp in the King, and no doubt is to be made ok this. 

The great doubt here is, touching the time when thisruty of Pꝛilage grows to 
be due to the King. | | 

This ꝛilage grows due, upon the unlading and breaking np of the Bulk of 
the Ship, and not befoze, which is p2ovev by Kennicot and Bogens Caſe : Ft 
appears al o by 6 E. 3. that the Ring did grant unto the Merchants, to be diſchar⸗ 
ged fron payment at Pꝛilage, and fo2 this Immunitp, they did graut unto the 
King 2 8. in lieu of Pꝛilage, foz every Jicce, and this to be paib, within fourty 
daps after the unlading, and this was ſo granted by them to the King, in recom- 
pence of Pziſage; ſo that this duty of Pꝛilage grows due to the King, upon the 
unlading of the Ship, and not befozc. 

It hath been objected, that this grows due beloze the unlading, but the payment 
of this is not to be till che unlading. | 

As to this, the lame is not to have any relation to the buping of the Mines in 
France, no2 pet to any other time, fo; that this would make the lame to be altoge⸗ 


ther uncertain. 


As to this duty, the ſame ſhall onely relate to the time of the unlading, and not to 
the time of the arrival, fo2 that no duty can be to the King, to have this by the ar⸗ 
rival onelp ; but if it (hould relate to the time of the arrival, then it muſt relate co 
both the times; and if he be not a Citizen, and a perſon capable of this dilcharge, 
at both theſe times, he cannot have the benefit of it, by the wozds and meaning of 
the grant: But here in this Caſe, the duty of Pꝛilage is due unto the King oncly 
by unlading, and not befoze. f | 

In the next place: As touching the fozce and validity of this Charter of Dil- 
charge, the woꝛds of which being, Rex dedit, voluit, & conceſſit Majori, & 
communitati civitatis London, quod de vinis Civium nulla priſa fiat, ſed per pe- 
petuò inde eſſent quieti. 

Firf?, This will be agreed by all, that none ought to have any benefit ok this 
Charter of Immunitp, but he ought to be a Citizen, in facto, aud in every regard, 
like unto the Cale in 12 Lib. Aſſiſarum, placito 35. Brook tit. Grants, plac. 66. 
where a Charterof Conuſaus of Pleas was granted to the Dean and Chapter ot 
Deverwick, that they ſhould have Conuſans of all Pleas which concerned the 
Dean and Chapter, and their men, in the one Bench oz the other, cxcepting Pleas 
of the Crown fo2 them, & hominibus : Jt is there queſtioned, who ſhould be laid 
to be talis homo, whether their Uilleines, op their Momagers, but by all agree, 
that he muſt be homo : So here in this Caſe, he ought to be a Cittzen, and a per- 
fect Citizen to all intents, who is to take any benefit by this grant of Jmmunity ; 
and as in the other Caſe, he ought of ncceſsity to be homo, foz that this, there was 
part of the ſubKance of the grant; ſo here, be that will be within the cempals ct 
this Char ter of diſcharge from payment of Pꝛiſage, ought fey to be Civis. 
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The Charter here is, vinis civ:um - De vinis civium, nulla priſa fiat - Ju this 
Caſe The time, quando, thep ought to be the ines of a Citizen, is to be con- 
ſidered, fog this is here left not expreſſed, but uncertain, pet the matter of the 
Patent makes this certain enough, and aſufficient expꝛeſsion of this therein: And 
as to thiz, the matter of diſcharge ought to be applyed unto che time of che-vil- 
charge, and lo by this conſtruction, they ought to be vina Civium, at the time of 
the unlading of the Ship. 

28 H. 8. Dyer, f. iy. A good Cale, as touching the expoſition of time, where 
the condition of a Bond fox the payment ok Marriage monep, was in this maner, 

hat if the TTlife dyed beloꝛe Michaelmas, without Iſſue of her Body then living, 
thacthe Obligation (ſhould be void ; (he had Illue of her Bodp, and dped, and af- 
terwards, befoze Michaelmas, the JTue dpcd, there adjudged the Obligation to 
be void, fo2 that theſe wopds (then living) (hall relate ad proximum antecedens, 
(S.) Mich: aud not unto the death; and it is there ſaid, that in doubtful CMozds 
zuch Anterpꝛetetion hall be made, as comes neareſt tothe intent, and there the time 
is much material. | 

Here inthis Caſe, thaugh the time of this duty be not certainly ſet down, pet 
by 132 wozds of the Patent, ſufficient certainty is expꝛeſſed. 5 

It is here to be conſidered, at what time this duty and charge riſcth and groweth 
due; and then, thet this Grant here extends unto the goods of Citizens: And as 
touching this, the Caſe falls into two Queſtions, (S.) 


The firff, Cthether by the death cf George Hanger, after che Ships laden 


with Times, and before the unlading, theſe ſhall be now laid to be in the Judge⸗ 
ment of Law, vina Civium, o2 not, 


- 


As to this, advantage hath been taken, that thele (hall be ſaid to be bona teſta- 


toris, and if ſo, thatthen there is a Citizen capable of this Jmmunicy fo2 theſe 
(Atnes, atcozding to the Charter: But as to this, this ſhall not be ſo, though in 
common ſpeech it is ſo; in 10 E. 4. fol. 1. by Littleton, there the pzoperty of 


goods dught to be in ſome perſon, and this cannot be ſo in one who is dead; thae 


thiz ſhall be ſo, appears by the uſage, and of Judgements given againſt Exccutoꝛzs, 
which is to be, De bonis quæ fuerunt teſtatoris in manibus Executoris, in manibus 
Executoris, and this is a good and (ufficient proof, chat theꝝ are not now in Judges 
ment of Law, the goods ok the Teſtatoz: And ik an Executoz bzings an Action 
to2 gords, the lame ſhall ve, De bonis quæ fuerunt teſtatoris tempore mortis: And 
it is a v?ry impꝛoper ſpecch, to ſap that they are the goods of the Teſtatoz of a 
dend man: In 24 E. 3. f. 35. the TUNit was, Recordare facias loquelam, quz eſt 


28 H. 8. Dyer 


in comitatu tuo inter R. executorem teſtamenti A. and the Defendant, de quo- f. 17. 


dam bove, ipſius R. capt. It is there {aid by Skipwith, that by the Name of Ex- 
ecutez, the property of the beefe is ſuppoſed to be to the Teſtatoz; and afcer- 
wards by another TUo2d, the TTlit ſuppoleth the pzoperty to be to R. and lo a te- 
pugaancy in the TU it, pet the Tit is there awarded good; ſo that by this it ap- 
pears, tnat theſe (hall not now be ſaid to be the goods of George Hanger, who is 
bead: So that now here is a double Queion. 

Firit, THherher theſe goods ſhall! be priviledged from payment of Phiſage, in 
relpect of the Toman, che Widow of George Hanger, fo; ſhe hath here pleaded, 
that ſhe is libera fxmina : As to this, fo; her qualitp, (he cannot have the benefic 
of this Sꝛaut of diſcharge, fo2 that che cannot be ſaib to be a Citizen, 38 in the 

ook of Aſſi ſes, and 45 E. 3. f. 26. being all one Caſe in effect : It was found 
by Offce, by the Elcheatoz of London, That one Oates was leiſed of certain 
Tenementsinthe City of London, and had deviſed the ſame unts the Guardians of 
the Houſe of St. Mary Overey, in Moztmain, without the Kings Licenſe, which 


28 Lib. Aﬀec. - 
. 45E.3.f.29 


waz returned into the Chancery ; and upon this, a premunire facias, iſſued to the 


rerre Tenants, to ſhew wherefoze the Tenements (houlv not be fopfcited to the 


Kip, and there che Cuſtom of the City was pleaded co veviſe in epa. = | 
| n 
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And there it is laid by Finchden, that Citizens ought to have ſuch Franchileg, 


(S.) thoſe to whom luch Franchiſes did extend, (8) co thoſe which were bozn, 
and Inherits in the ſame City, by way of Heritage, oz which are reciantes & 


taxables, to {cot and lot; and that ze which is not ſo, (hall not be (aid to be a Ci- 


 ti5en, if be be not commozant and reſiant, ſubjects to ſcot, fo; payments, and lot, 


to ſupply the places and offices there eligible; and if be be not ſuch a one, he ſhall 
not be ſaid to be within the pꝛiviledge ok a Citizen. 
This Moman here, the Defendant, notwithſtanding by the Cuſtom ok the Ci- 


ty, the hath ſome Pꝛiviledge as to Merchandizer, during her Tlivow-hood, and 


ſo as to ſome purpoſe ſhall be ſaid to be a Citizen; but this is onelp quodammo- 
do, but ſhe is not ſubject to ſcot and lot, and therefoze theſe goods (hall not habe 


the pꝛiviledge to be diſcharged of Pziſage, in reſpect of che Defendant being the 


Tidow of George Hanger. 

The lccond matter here conſiderable is, Whether theſe goods, being in the 
hands of the Defendant as Executrix, and ſo quodammodo the Goods of the Te- 
ſtatoz, whether theſe Goods in regard of che Rings Patent De vinis Civium 
nulla priſa, (hall ve capable of this diſcharge of Pqilage, that they ſhall not be vil- 
charged: And in this, as to the goods in the hands of the Executoz, they are bo- 
na ſua, io have an Action, and not of others The Rings Gzants ought to be 
conſtrued actoꝛding to his meaning, and C13 moꝛe cſpectally, in ſuch general grants 
as the ſame is here iu this Cale. | 

Dere theſe are bona of Frances Hanger, in poſſeſſion, but not in right. 

This Caſe waz adjudged in 15 Eliz. in the Erchcquer, and rcmembyed Coke 
I pars, fol. 46. in Alton Woods Caſe: King E. 6. by his Letters Patents, ex 
certa ſcientia, & mero motu, did grant unto Crowch, omnes terras domini- 
cales Manerii de Wellow; It was adjudged, that the cuſtemarp Lands held by 
Copy, parcel of the ſame Panoz, did not paſs, and pet they are allo in Law, par- 
cel of the Demeans ok the Pano?, fo} that the grantof the King, notwithſtand- 
ing the wozds being, ex certa ſcientia, & mero motu, ſhall not be conſtrued to 
paſs anp other thing againſt the intent and purpoſe of the Ring, expzeſſed in bis 
Gant; and yet without all queſtion, in cale of a common perſon, theſe ſhould well 
paſs, but not in the Kings Cale. 

Kellaway fol. 148 b. placito 29. In a Quo Warranto, the Kings Charter 
was ſhe wed, by which was granted unto him, that he, and all his Tenants ok his 
Ponoz of L. ſhall be quit of Toll through che whole Realm, the which Charter 
was Jnrolled, and he ſhewed that he was a Tenant of the ſame Mono:: It was 


- demanded of him by the Juſtices, Thether be was a Tenant mediate oz imme⸗ 


diate, and he ſaid, per meſne, and therefo2e it was awarded, that his Franchiſes, 
as to this point, ſhould be ſeiled into the Kings hands, becauſe he was not a Te- 
nant accoꝛding to the common Uſage; 1 H. 7. f. 13. this Cale put by Bryan, and 
not denyed - Jf A. B. Sheriff, oz other Officer, be in the Kings debt by reaſon of 
his D ffice, makes his Executozs, and dies, the King pardons the Erecutozs by 
their pꝛoper names, omnimoda debita ſua, theſe Executoꝛs ſhall never take any 
advancage by this pardon, becauſe in effect, they are the Debts of two ſeveral 
perſons: It is there ſaid, Quod quælibet pardonatio debet capi ſecundum in- 
ee regis, & non ad deceptionem regis, aud to this purpoſe ts 2 R. 3. 
ol. 7. | 

Ik a tenant in ancient demeſn hath a Pꝛibiledge granted to him, to be diſchar- 

ged from papment of Toll, if he make his Executozs, and dies, his Erecuto:s 


ſhall not have this Pꝛiviledge. 


So here in this Caſe, inaſmuch as theſe Wines were not abſolut:lp bona of 
Frances Hanger, though ſhe map habe an Action fo them, pet quodammodo they 
are hers; theſe Mines were unladen after the death of George Hanger, and 


theretoze, neither in telpect of him who is dead, no} vet in reſpect ol the Oefen. 
dant 
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dant, his Mi ow, being his Executrix, are theſe ines by this Charter to be 
diſcharged from papment of Pꝛiſage; but the ſame ought to be paid, and fo Judg- 
ment ought to be given foz the Ring. | | 

Dodderidge Juſtice. That Judgement ought to be given againſt the Ring, 
foz diſcharge of Pꝛilage fox theſe Wines, no Pꝛiſage being here due, che Defen- 
dant being to have the benefit of this Immunity granted by Charter. 

As touching Pꝛiſage it ſelf : This is a right ſetled in the Crown of England, as 
a Hꝛerogatiue, and this hath been ſo time out of minde. 

3 E. 31. Cuſtuma magna, which was the Merchants, by Charter granted un- 
to the King. Cuſtom fox che Mares bzought in, and foz this, the Ring graatey 
unto them divers Immunities: The one was, to be diſcharged of Pꝛiſage - And 
koꝛ this, they did grant unto him foz every tun 2 s. and chis co be paid within fozty 
days after the unlading of the Ship, and this was ſo done by the Perchants Stran⸗ 
gers; the oziginal of this is in the Tower, 31 E. 1. and a Tranſcript of this is 
in the Exchequer, and Commilsions have been upon this. 

6 E. 3. f. 3. Caſe 15. mentions this to be a right in the Crown, but pet grant⸗ 
able over bp him. | 

30 H. 8. Dyer, f. 42. 1 Mariæ, Dyer f. 92. 1 Eliz. Dyer 165. as touching 
things grant able over by the King. 

This Puilage is an Inheritance incident to the Crown, and pet ſuch as the Ring 
may grant away, and from the payment of this, he may diſcharge avy particular 


perſon. | 
6 E. 3. f. 5. Caſe 15. and f. 10. Caſe 28. and f. 5 1. Caſe 50. being all one 


and the ſame Caſe, the which was this, John Archbiſhop of York, did challenge 
INiſage of Mines in the Pozt of Hull, (S.) to have two tuns of twenty: A Quo 
warranto fo this was bzaught againſt him, and upon this he claimed to have the 
lirſt taſte of the Wines, and the buying of chem, afcer Pziſage diſchargey, 
and lo there was a Re-ſeiſer : Afterwards another Succeſſo2 of his took ÞNi- 
lage, and in a Quo warranto bzought againſt him, he diſclaimed in this, and did 
allo claim to have onelp the firſt caſte of the Mines, and p2e-empcion, after che Ring 
had his Puſage - Akterwards, William Arch-Biſhop of York, did pꝛefer a Pe- 
_ to the King, to be reſtozed unto the (atv {Pziviledge, foz co have the Pzi⸗ 
age. - 
Mich. 5. E. 3. This Caſe did begin, and 6 E. 3. he begun to plead; Excep- 
tions taken tothe pleading of the Reſtitution of his Franches, he was put to an 
(wer, and ſaid, that he had no full Refficution, and that befoze he had this, he 
ought not to anſwer ; there is mention made of the 2 8. and there it is laid, that 
he ought not co have this of Merchants Strangers, but to take it in kinde: Then 
he pleaded a Charter, by which he granted omnes priſas ſuas unco him; agatuſk 
this the ſeveral diſclaimers were pleaded. 
In this Caſe two Points were moved | 


-  Firf, Mhether the Charter it ſelf did carry this, oz not, and fol, 51. adjudged 


that the Charter did not carry it. 

Secondly, As touching the Dilclaimer; and to this it was adjudged alſo, tha 
this Dilclaimer by the Pꝛedeceſſoz, ſhould binde the Succeſſoz, 6 E. 3. f. 5. 10. 
and 5 1. and there in the end it is ſo adjudged. ä 8 

As touching the Eſlreats in che Exchequer, 22 H. 6. fol. 10. in the Cale of 
Wooles, doth touch this Cale of 6 E. 3. but there was no doubt made of the right 
of Pyſage. 


ma magns. 


31 E.3.in ehe 
Tower. | 


6E. 3. fol. 3. 
&c. 


6 E. 3. f. 3. 


dec. 


22 H. 6. f. 1e. 


The main point here in this Caſe, reltsin this, (S.) Whether this JInnnunity, 


to be diſcharged ok Milage, ſhall extend to theſe goods in the hand⸗ of an Exeru· 
toꝛ, the benefit of which, being to turn to a dead man, who is not in rerum natura: 
There is no doubt to be made of this, but that this grant being thus made unto a 


PDolitick Body, ſhall extend to every particular Member of the ſame, in his _ 
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ral capacity, 20 E. 3. Fitz. tit. Corone, placito 125, A Citizen of Lond on ſutd 
an appeal of Robbery ; the Defendant gaged Battle, the Plaintiff ſaid, chat he 
was a Citizen of London, and that they have there ſuch a F ranches, that no Bac- 
tle ſhall be gaged againſt any of them; thts extends to every particular Citizen, 
21 E. 4. f. 12. & 27: the Caſe of Norwich to this purpoſe, & 8 R. 2. Fitz. tit. 
Grants, placito 105. Ring John by his Charter, did grant unto the Town of 
Lyn, that they ſhould be a Bourgh, and that they ſhould have a P2ovoſt in the ſame 
Ville, and that they ſhall be quitted of Toll, per tout le Realm; and did alſo 
grant unto them by the ſame Charter, that if any one did take Toll of them, con- 
trarp to the Charter, that thep might rake agein of them in Withernam, within 
the Juriſdiction: Akterwards Ring Henry the third, rehcarling the Charter of 
King John Mis Father, did grant unto them, that they ould have a Pajoz and 
Baylitts, and that they ſhould be quit of Toll, per tout le Realm: This Gzant 
was made unto the Politick Bodp, but the Natural Body to take benefit of this; 
ſo here in this Caſe, the grant was made to the Politick Body, but the Natural 
Bod to take benefit of this; but here they ſhall not habe benefit of chis Charter, 
fo2 thoſe goods which they have in their Politick, but fo2 thoſe which cp have 
in their Natural Capacitp: Me who is to take beneat here of this Charter of 
Dilcharge from papment of Pziſage. 

Fir, Me ought to be a Citizen of London, and this hath divers ſienifications, 
ſome are there Inhabiting, and fo in this regard they are called Ciizer s. But tf 
be hath not jus ſoſcietatis, this Charter of Diſchergc ok Vittage Gall not extend 
unto him. | 

Alſo every one which hath Land in London, by Cuſtom there he may deviſe this 
in Moztmain, and pet notwithſtanding he ts no Cit zen 5 H.7. f1O &19. 45 E. 
3. f. 26. A Citizen is ſuch a one es ought to be ſubject to (cot and lot, and he 
ought to be liber homo; ſcot and lot are particular payments impoled upon every 
one, but extends not to one who is commorant in austher place. 

He ought to be a Citizen and a Free- man, and alſo commorant there who is (0 
have benefit of this Charter of Immunitp. 

And therefoze as to this purpoſe, there was a good Caſe in the Exchequer, 4 H. 
6. Rot. 14. 62 18. Knowls Caſe, there he was a Citizen and a Free-wan of Len- 
don; but he left his commorancy, and dwelt at Briſtow, and pet remained a Ci- 
tizen and a Free-man, and was eligible co be called unto any Office; there it was 
pet adjudged, that he ſhould not have the benefit of this Charter, to be diſcharged 
from the payment of Pyiſage ; but he ought to be alſo a Pouſe- keeper in London 
But if he be a Citizen and a Free man of London, and do dwell there; as if be 
keeps no Pouſe, but takes a Chember there, end ſo is an Inmate, this Charter of 
diſcharge ſhall not extend unto him: And this was alſo ſo ad judged in the Exche- 
quer, Termin. Hillar. 43 Eliz, Rot. 22. in the Ceſc ef Sacheverril, and Thom: 


| Snede - An Jafozmation was bzought againſt them by Coke, then Attozney-Oc- 


neral, fo? taking of theſe TUines without payment of P)iſage, and adjudged there 
againſt them, becauſe they were but inquilini. 

By this Charter here of diſcharge ot Puſace, the woꝛds ere theſe, (S.) De vinis 
Civium, nulla priſa fiat. 

As to this, it is to be conſidered, what maner of Citizens theſe ought to be, ($) 
Citizens, Free. men, & Commorant, not in a Chamber, but to keep a ſeticd 
Doule there; and this is ſufficient, as touching the perſons who are capable to have 
the benellt of this Charter of diſcharge of Pziſage. 

El the next place, as co the Goods, what goods are to be freed from payment of 
Pitlage. | 
1. Firſt, The perſon to be diſcharged, ought to be the ſole Owner of theſe Goods. 

2. Decondly, Pe ought to be the ſole Pꝛopꝛietoz of theſe Goods. | 

3. Thirdlp, Pe ought co be the true Pꝛopzietoz of theſe Goode. 

Fourthly . 
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1 4- Fourtbly, This Property ought to continue ſo in him, without anp alte 


ration. ? 
1. As touching the firſt, That he ought to be the ſole Owner, and cherefoze if 
he have chem jopntly with another, Pziſage ſhall be paid foz theſe goods; as if a 
Citizen and a Stranger be jopntly poſſeſſed of Mines, they (hall pap Piſage foz 
thele, otherwiſe this Charter of dilcharge ſhould be extended to a Stranger, the 
which ſhall not be. | | | 

2. Secondly, Oe ought co be the whole P2oppiecop, fo2 if he have the general, 
and another the ſpecial {P2operty ; 02 if he hath che ſpecial, and another the gene- 
ral Poperey, thep ſhall pay Pꝛilage: As if a Citizen do pledge Mines, he now 
hath in them the general Pꝛoperty, and the other the ſpectal JP2opercy - Aud if a 
Stranger do pledge Wines ta a Citizen, he hath the ſpecial Property, and the o- 
ther the general; if theſe Mines be unladen, ꝛilage ſhall be paid fo them: The 
reaſon of this is grounded upon 34 H 8. Brook tit. Pledges, placito 28. 13 R. 2. 
Brook tit. Pledges, placito 31. 22 E. 4. Fitz. tit. Bar, placito 121. & Plow- 
dens Commentaries, in Nichols Caſe f. 487. 34 H. 8. A man doth gage Goods 
in pledge fo2 40 l. hazrowed upon them, afterwards the Debtoz is condemned in 
100 l. Debt to another, theſe Goods ſhall not be taken in Execution, until the 
40 l. be paid, fo2 che Creditoꝛ hath an Intereſt in them, as in 22 E. 4. f. 10. A 
Leaſe made of Land, and a Flock of Sheep faz pears, they (hall not be taken in 
Execution during che Leale ; alſo Goods taken foz a Diſtreſs, ſhall not be put in 
Execution, 35 H. 6. fol. 25. Symon Eyre found goods of auother, and Bailed 
them over fo2 money, there the D wner map take them again, 22 E.4. per curiam : 

A a man Bails goods unto one in Pledge, aud afterwards he is utlagatus, the 
King (hall not have theſe goods befoze the party be ſatisfied: If a Leaſe be 
made to one fo; years, of goods, and he is after utlagacus, a Scire facias iſſues 
out fe; the King, he (hall not have che goods till the Leaſe be ended, 13 R. 2. A 
Term?! is diſtrained fo; Rent behinde, afcerwards he is attainted fo2 Feloup, done 
be koꝛe the Diſtreſs taken, per curiam, the King ſhall uot have this Diſtrels as a 
Foxfeiture, unleſs he do ſatisſie che party who diſtrained, fo: this was lawfully ta- 
ken, zempore captionis. And if one do gage goods to another, and afterwards is 
attainted of Felony, pet the King (hall nat have thele goods thus gaged, without 
payment of the ſum fo2 which they were gaged; the reaſon of this is, be- 
cauſe that neither of chem hath che abſolute Pzoperty in the Goods lo ga⸗ 
ged. | 
3. Thirdly, He ought to be the true P2optteto? : As if a Stranger do bzing 
over Mines, and afterwards frauduleurly, and of ſce purpoſe to defraud che King 
of his Pꝛiſage, ſells theſe Tlines unto a Citizen, to be ſold unto him again alter 
the unlading, yet fo) theſe ines he ſhall pay Pzilage, becauſe he was uot the true 
D wner of chem. | 

4. Fourthly, This pꝛopertp ought always to coutinue in him, without any al- 
teration and diſabilitp ot che perſon 2 As if a Citizen be vil-franchiled befoze che 
unlading of the Ames, then he ſhall pap Pyiſage fo2 thele Mines: Aud this tourth 
matter bꝛings now this main point in queſtion. 

Obj. And as ta this, The queſſion ariſech by wap of an Dbjection, Will you 


* 


34 H. 8. Brook 
tit. &c. 


extend this Charter here of diſcharge of Pzilage unto the goods of an Executa:: 


(this cannot be.) 
Reſp. As ta this, for ſome goods an Executoz ſhall habe che pꝛi viledge to be vil- 


charged ol Pꝛilage, and fo ſome goods not ſo. 


Fo! ſuch goods of which the Teſtatoz was ne ver actually poſſeſſed in bis life 
time, noꝛ pet at the time of his death, fo2 theſe the Executs2 Hall gap Milage : But 
otberwile ie (hall be fo2 thoſe goods of which the Teltato2 was actually poſſeſſæd ui 

his life time, and at the time of his death, there fo2 cheſe goods the ©peeutor is not 
to pap Bꝛifage, as here in this Taſe now in queſtion. 30 
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It a Citizen hath a Facto2 who ſells goods and bups Tines, and bzings them 
bither after the death of the TCeſlatoz, the Executoz here ſhall pay Pꝛilage foꝛ 
theſe Aines, and that becauſe his Teſtato) was never in his life time actually poſ- 
ſeſſed of theſe Mines - But he ſhall have the benelit of this diſcharge, onely fo ſuch 
Mines, in which the property was in the Teſtato! in his life time, and ſo continued 
alſo at the time of his death But an Exerutoꝛ ſhall not have this benefic of diſ- 
charge of Puiſage, fo? all ſuch Goods as he bath as Executoz, and which ſhall be 
aſſecs in his Hands, but onely with the reſtraint as befoze : Mere in this Caſe, the 
Teſtato} dyed befoze the TUines arrived in the Pozt; whether fo? thele Mines the 
Executoꝛ ſhall pap Pꝛiſage, oz not. 

As touching the Cales and Reaſons why in this Caſe here the Defendant Exe- 
cutrix ought tobe dilcharged from payment of Pꝛilage fo2 theſe Mines. 

Obj. Firſt, the nature of theſe goods ts to be conſidered ; here the Dbjection hath 
been made, that a dead man can have no p2operty in goods, as the Uerle is: 

Da tua, dum tua ſunt, poſt mortem tunc tua non ſunt. 

Reſp. In anſwer to this, That notwithſtanding in verity and truth, a dead man 
can have no pꝛopertp, pet in the Judgement of Law, the pꝛoperty remains in him; 
and Fox and Greysbrooks Caſe, in Plowdens Commentaries, fol. 279. is good 
Law, | ; 
Obj. Alſo an Objection hath been made out of che Judgement given, (S.) que 


fuerunt - As in an Action bzought againſt Txecutozs, who plead fully adminiſtred, 


and found againſt them, they ſhall anſwer, De bonis que fuerunt teſtatoris, if they 
have any; andfo2 Coſts, de bonis propriis. 

Reſp. But here a diſtinction is to be made, between the Goods which he hath as 
Execntoz, and which he hath in his own Right - Thoſe which he hath as Executoz, 
he is not to fozketerhem, by Utlary o; Attatnt, and this pꝛobes that they are not his 
goods, fo2 that all his (hall be foxfeited: So that rei veritate, he is dead, but pet 
in Judgement of Law, he is living in repzeſentation, fo2 chat Executozs do repje- 
ſenc the perſon ok the Teſtatoz. | | 
But pet to come nearer, Whoſe goods are theſe, the p2operty cannot be in ſuſ- 


- pence, but the ſame muſt be in ſome body - A moyn map be an Executoz, and pet he 


40 L. 4. f. 1. 


cannot have any Goods, and therefoze the pꝛoperty in them, in Judgement of Law, 
remains in the Teſtatoz. 

10 E. 4.f.1. An Executoꝛ grants omnia bona ſua, thoſe which he hath as Exe⸗ 
cuto2, do not pals by this Gzanr. 

Again, an Executoz hath not in him an abſolute power to diſpoſe of theſe goods 
which he hath as Erecutoz, he cannot deviſe them: By act in his life time, he map 
give them awap, but this ſhall be a Devaſtavir in him, but of his own Goods, he 
may make any diſpoſition as he pleaſeth. 

Again it is to be conſidered, fo2 whole benefit this not paying of Pzilace here 
ſhall be; this hall not redound to the benefit of the Txecuto?, but the ſame ſhall be 
fo2 the benefic and avail of the eſtate of che perſon who is dead. And though his per⸗ 
ſon be taken away outof the Mozlo, yet he hath left his Eſtate here behinve him, 
to be dilpoſed of fox payment of his Debts. 

Again, fo what reaſon will you now take away from him this Pꝛi viledge of dil. 
charge from papment of Pꝛiſage, given unto him by this Charter, becauſe he dyed 
between the coming in, and unlading of the Ship; ik he had lived, he ſhould then 


koz theſe Mines habe had the benefic of this Charter of diſcharge of payment of 


Puiſage, and ſhall this act of God now take this away from him; it ſhall not do 
fo, fo2 that the act of God ſhall not turn any man to a pꝛe judice: And here is no act 
at all done by himſelf, any ways to diſable him from having the benefic of this Im- 

munity, and therekoze the act of God, by death, ſhall not take this away from him. 
Allo this Charter was granted fo2 the increaſing of Trade, and there 
foze it ſhall be Conſtrued largely, and as beneficially fox che Subject as 
may 


——— 
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may be, and he hath here left an Eſtate behinde him, though his perſon be 
one. 

n Obj. It hath been again further Objected, that true it is, chat theſe Mines 

here are in Judgement of Law, the goods of George Hanger; but he which is to 

have this Phivilevge, to be freed from payment of Patlage, ought fo2 to be a Citi⸗ 

zen, and that now George Hanger, non eſt Civis de civitate London, but he is 


Civis de civitate Dei, and therefoze this benefit of diſcharge ſhall not extend co him, 


no} to theſe his goods. | 

Reſp. As to this, it is pꝛoperly to be conſidered, when this pziviledge ſhall be ta 
the Subject: Ag to this, the duty of Pꝛiſage beginneth at one time, but the lame 
is papable at another time, (S.) Then the Ship comes into the unlading Poze, then 
this pꝛibiledge of having Pꝛilage is due to be paid to the King. 

Obj. But then it hath been again thus Objected, chat this is altogether uncer- 
tain, whether he will nnlade there oz not, fo2 that he map unlade his Ship in anp 
Poꝛt where he pleaſech. | 

Reſp. As to this, the ſame is not ſo, but here is ſufficient certainty of his pur- 
pole to unlade, fo it appearech by his Cocket where he will unlade, and then the 
Kings Officer map pꝛeſentlp cake his Putſage foz the Ring, and is not to tarry his 
letſure, no pet to attend him ac everp Pozt; if there be twenty tun and moze in 
the Ship, the King is to have his Bꝛiſage, and co elect one tun befoze che Main 
Maſt, and anocher behinde it; and if he ſhould tarry fo2 the unlading of the Ship, 
be cannot then have this in this maner, as it ought to be taken, and the other ought 
not to bꝛeak the Bulk until the Kings Officer comes fo2 to make his choice, ſo that 
the ꝛilage is due unto the King, when he comes with che Ship to the Pozt to uns 
lade; and if the Kings Officer comes and demands his Pꝛiſage, and the other will 
anſwer him, that he will not unlade here, but at Hampton, pet this ſhall not hin- 
der him from taking of his Pꝛiſage here, and he ſhall not dzibe him co ebery Poze 
fo to demand this, at his pleaſure - And if he once begins foz to unlade, he aughc 
there of neceſgity to unlade all, oth:rwiſe he may defeat the King of his Election, 
which ought not to be: But the Kings Officer, he which is capitalis pincerna, may 
take the Bꝛiſage fo2 che Ring when he will, che Ship being in che unlading ozt, 
whether he will unlade there oz not; otherwiſe, it map be in his power to make the 
Kings Officer co give attendante on him in eve- rp Poze, when, and in what place 
he will, at his pleaſure, to expect his unlading, and then co demand his Pꝛilage, if 
not due befoze ; but this he ſhall not be enfozced to do, fo2 that Pꝛilage becomes 
due unto the King befoze the unlading. ts 

Obj. At hath been further Objected, That every real Þziviledge ought to 
a real man, to take benefit of this, and that here the Executoʒ is but onely a perſon 
repꝛeſentative. . I 

Reſp. In anſwer to this, notwithſtanding this be ſo, yet the Executo here ſhall 
heve this pꝛiviledge, fox the goods of the Teſtacoz. ; EE 

Ik a man makes the Uilleine of I. S. his Executoz, and dies, the Lozd doth ſeize, 
by 34 E. 3. be ſhall not habe this as a perquilice, fo theſe are not bona ſua: But 
theſe goods fuerunt, and pet are the goods of a Free-man, and nom in the diſpaſiti- 
on onely ok the Uillein as his Executo}. 1 - 

By this Charter here, the Ring grants unto Merchants Aliens, divers Pxivi⸗ 
ledges : As if their Goods be Colley, and che Felon doth wafe them, that theſe ſhall 
not be laid to be TUaifs, by 13 E.4. A Led who hath bona waviata, chall not have 
theſe goods of Aliens ſo ſtole and waifed by Felons : M an Alien hath goods which 
are ſtolen away, he makes his Executo), and dies; afcerwards, the Felon bztugs 
theſe goods into a F ranches, and there he waves them; che Lon of che Frauches; 
whohath bona waviata, ſhall not have them, foz his Executoz ſhall have this: Pꝛi⸗ 
viledge : Pere the pyiviledge is annexed unco the pzoperty which be had in his life 
time, and therefoze alter his death his G_ (hall have the benefit of _ | 

* Jo 
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Obj. Another Objection bath been made, that the Kings Gant ſhall be taken 
and conftrucd molt beneficially fo2 the Ning, and ſhall not be cxcended unto a ſpeci- 

al Cale. 55 8 

-: Reſp. In anſwer ts this, the ſams is to be agreed, but when this ſpecial Caſe 
is wichiu che compals of the general Gant, then otherwiſe it ſpall be ; As if the 
King grants to one; all his Tenements and Pereditaments in Dale, and he hath 
an Apdvowſon there, by 16 Eliz. Dyer, this ſþall carry che Advomſon, fo; it is au 
Dcreditament. 

pere in this Caſe the Gꝛant is, Quod de vinis Civium, nulla priſa fiat, not- 
withKauding his perſon be dead and gone, pet cheſe his goods do remgin, and this 

benefit of dilcharge of Pꝛiſage, ſhall revound unto his Estate, which doch ſeill re- 
main: And ſo upon che whole matter, Judgement ought here to be given acain# 
the King, and fo; Frances Hanger the Defenvant ; that fo; theſe Mines, the ougbt 
to be diſcharged from papment of Pulage. 

Croke Jaſtice. Maintained his fozmer Dpinion, and the lame grounded upon 
hia famer realons, That Judgement ought to be given fo} the King, aud againſt 
the Defendant ;, chat fo2 theſe TUines ſhe ſhould pay Pꝛiſage, and not to be diſchar- 
ed of the ſame, by the Charter of Gant aud Immumit v. 

+ Coke chief Juſtice. This is a great Cale, the which was firſt in the Court of 
Exchequer, and there to be argued by the Barons, and thzee of them were of 
Opinion againſt Sir Thomas Waller; but this would not ſatisſie hum, ond there» 
foze be mought tus matter again to be queſtioned, and determined bere in this 
Trin. 10 Jac. Cut; and this Cale hath been argued here befoze by the Judges, Termin. Trin. 
10Jac, wherein they were divided, (S.) Two agaiuft two: And now the ſame 
Caſe argued here by us again. | 

Qui incipit fine ordine, he will end in Confuſion. 

A ball cherefoze divide this Cale into parts: Ag, 
. Firſt, Toexamine the true canles of the granting of this Charter of diſcharge 
of age bp che King. 

"3: Secondly, 028 the ſecond part, in che bye, to ſee the ſucceſs of this Char- 
ter by Parliaments, and bp Recozes loꝛ the lame, this being onelp in che bye, but 


* 


pet very wozthy of obſervation, | ES, | 

„ Thirdly, Touching che Gzant it ſelf, in which theſe five things are neceſſas 
a. Fir, To whom this Gzant is thus made. 

2. Hecondlp, To what thing this Gꝛant ts to be extended. 

3. Ebi ti, De quibus rebus, of what chings this grant is. 
4 Fourchly, Wyac perſon all bave the beueſic of chis Gant (the ſame being 
granted to a body) and another takes benefit by it. 
. Fikthly, Mat kinde of Pyilage this is, (S.) One tun to be taken, ante, 
vefoze the Maſt, and che other, a retro, behinve the Paſt : Aud in chis ic is to be 


1. Firſt, Quidnomine, what thing this fs. 

-/2:4\Secoudlp,. Quale, what Jaberitance this is. 

3. Thirdly, Quo jure, this is due. 

* Fourchlp, =. uibus perſonis, this is due. . 


5. Fiichſp, do, & quomodo, when, and how this is due, and this is the 
vetplife of the E ale « Aud then 

4 - Dixthip anw na, Ir all theſe Gould be againſt me, that he is not here 
Civis, neither cheſeWincs vina civium, pet it is a clear Cale, that no Judgement 
here canbe given lay he ng. 

An the Argument of this Caſe, I ſhall anſwer the Exceptions and Objections 
Whey arile ; and I hall make good mp opinion in this Caſe. pp 

5 1. a 
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1. Firſt, by Recozds, being venuſtatis & veritatis monumenta. 

2. Secondly, Bp Book. Caſes. | 

3. Thirdly, By Jydgements in the Point. 8 

As to the Charter, the wozds of the ſame being, quod de vinis Civium, nulla 
priſa fiat: The cauſes of this Gꝛant are verp evident co be collected pug. ot the 
Recozds, they being, + 128 

1. Firſt, Foz the ad vancement of Trades and Traffick, inward and out ward 
As the carrying fozth of Native Commodities, and the bzinging in of Foeign, 
and this is the lile and the ſoul of this Mand, which cannot Caud and lubſiſt with- 
out it. 

2. Secondly, Foz che maintenance of the Nabp, being liggei mures, fog the 
Pots are che alls and the Gates of the Realm: And 26 Eliz. the Queen div 
grant unto a Biſhop, a Poꝑt, and this was ad judged to be a void Gant, aud chat fo 
this reaſon, becauſe they are the Gates of the Land. 

Aud as fo2 London, this is Cor regni; and this Charter here was granted to 15 Lord 
them, pro maleoratione Civitatis : Aliſo the Lo Majq; of London is chief But» Major -i Lan- 
ler co the King, at his Cozonation : And in 1 H. 4. this was ſo allowed unto don, chief 
him, when Fitz. Allen was Loyd Steward, who then allowep this unto him. Butler. Ke. 

This Charter here is, in meliorationem Civitatis, foz the maintenance of 
Trade, Traffick, and Navigation, and the ſame to be bzought to London faq the 
avoiding of dzunkenneſs, fo2 chat all the Realm beſides cannot avoid the ſuper- 
fluity of Mines: In che City of London, they axe as under Lee, there being 
a Bꝛidle toz to reſtrain Dzunkennels, and therefoze to be bought in thither. 

Ju the next place: As to the luccels of this Gzant, Una lex alienigenis &c indi- 
genis, but indigena, are tobe pzeferced befoze alienigena; this doth much enrich 
the City, when p;ivate gain is mixed with che publick : But then the Gaſcoyns, 
Almagines, and Spain, did complain, that London had taken awap from them all 
their Trade of Mines; upon this, ſee theſe Deacutes of 27 E. 3. cap. 7. againſt Seatuecs of | 
Licenſes fo} paſſage of Wools, Leather, UWooifels, 02 Lead, out of the Realm, 71 * 
and 42 E. 3. cap · 8. That no Englih Merchant ſhall go into Gaſcoyn foʒ Mines; 
ſo chat by this, pꝛectedency was given to the Gaſcoyns, they ouely to bzing Wines 
- ln hither, and in this Strangers were pzeferred : But this Act was but fo; aue 
year, fo2 in 43 E. 3. cap. 2. this Act was repealed. | 

Clothing, and this Ammnnity from payment of Pziſage, hath very much eu- 
riched the City of London: By this, Navigation hath been encreaſed, and Strau- 
gers ſþouldered out: Fo} it was againlt oll reaſon and policy, to pzefer Dtrav- 
gers, befoz: homebozn Citizens and Subjects. 5 „ 

3. As tothe next and third point, being touching the G2anc it ſelf, of this diſ 
charge of Bꝛilage And in this, : EE” 3 

1. Firſt, Mhat Pꝛiſage is: Priſa eſt vox artis, aud derived a prender 3 I is 
but ataking; and this which is ſo taken, eſt priſa, Nulla priſa, &c, videlicet dog 
explain this, being nomen equivocu nm. 1 . 

2. Secondly, Quid eſt re, genus, the kinde of ebis being deſcribed ; che lame . 
being a certain duty, due unto the King by Cuſtom, and the lame a Mꝛeroggtihe in 
bim as King, be ha bing by this a godd Tile, te have and take al all Englich Her 
chants only, ſe much bꝛinging in Aines from the 92s beyond Dea —— he 
bzing Tines from one Poꝛt to another, to have Piſage here, in ſuch a Cale 
there is np colour fo2 it, but the lame Wines ought to he $210ught from beyond 
Sea: And this is cerminys a quo, and in to be Moug bit unt the Pots here, be- 
ing terminus ad quem. „„ er” 

Ik there be in the Ship twenty tun, and ah be, then the King to hahe to tun 
foz his Pꝛiſage But it under twentp tun, then he is to haue but one mn. 

And this 6 due to the Ring by Cuſlom, if hzqught into avp Port of Bagland, 
paying fo2 Poztage 29 8. fog 8bcry tun: And this deſcription of nt. 
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ved by a Recozd : Chen quid eſt nomine & re, wich the maner of the taking ot it, 
(S.) One tun, ante dolium, and the other deorſum. 

This Pꝛiſage 1s called in an old Recoꝛd, Regia priſa, recta & certa pt i ſa, and 
aa foꝛ Poꝛtage, every Merchant is to pay 20 8. all which is pꝛoved by Recozd, (S.) 
tum, 0 H. 3. Ju Rot. Patentium, 40 H. 3. De priſis regiis, videlicet, de certis prifis, (quia 

certus numero) it ten tun. then to have one tun; if twenty, then rwo tun; priſa 

reg a, ſo called, becauſe the ſame is an ancient Cuſtom, and a Flower of the 

Crown. | | | 

In Rotpaten- -AIffo in Rot. patentium, 28 E. 1. rectis & certis priſis, ſo called; this is there 
num, 28 E. 1. ſaid, to be an ancient duty, due unto the Ring of Common Right. 

In Ret. paten- Allo in Rot. patentium, 20 R. 2. a good pꝛeſident, memorandum eſt, quod rex 

_ tive, 20 R. 2. habet, a hoperty, ex antiqua conſuitudine, his Title to have de quadam nave 

| mercatoris, if buy, and bꝛing hither to cli, Pꝛiſage if he comes infra aliquem 
portum Angliæ: De vigintis dolis, to have, duo dolia, (S) One befoze, the o- 
ther behinde the Maſt; and as ſoon as he arives, Pulage is due, & pro quodam 
certo pretio p:iſz viginti ſolidos, 6 E. 3. f. 9. by Parning, mention is there made 
= of the 208, to be paid fo Poꝛtage. 
In libro rubro In libro rubro in Scaccareo, f. 265. mention is there made of King John's 
in Scaccareo, Gant unto Merchants. 
fol. 265. At the Common Law, they were not co be acquicted, but to pay pro quoliber 
dolio vini, duct. per Mercatores, infra regnum Angliz & poteſtatem regis, aud 
ſo it was uled in the time of King John, to be paid by all Merchants S.raugers 
alſo. 
Fleta lib 2, And ſo is Fleta, lib. 2. cap. 22. De officio Pincernæ, Officium Pincerna eſt, de 
cap. 22 c. qualibet Navi, vinis venalibus carcata, unum dolium vini eligere in prora Navis, 
ad opus Regi & aliud in puppi, & pro qualibet pecia, pro portagio 208. 
In Rot. paten- As to the Charter of the Ring made unto Perchant Strangers: In Rot. pa- 
Biker, _ tentium, 31 E. 1. the Kings great Charter: As touching Butlerage, what this 
805 is, and how this began, 31 E. 1. Che King did grant mercatoribus, Almoniæ, 
| Franciæ, Hiſpan. & omniumaliorum regnorum, to be free from Purage,Ponte 
age, and to have legem mercatoriem, of full and ſpeedy Juſtice, ſecundum legem 
mercatorium - And this is the Fountain of Pontage and Pꝛilage, ro have one 
tun befoze, and another behinde the Maſt; divers other P2iviledges were then 
granted untothe Merchants, and the Merchants, propter has libertates, did grant 
untothe King duos ſolidos, to be paid infra quadraęinta dies, and ſo from hence it 
map be collected, that Pꝛiſage ought co be paid within foztp days: And this the 
King had from Merchan /s Strangers onelp, by their own grant, fo) the Immu- 
nity granted to chem: And this is called Butlerage, ſo that the Ring hath this 
Butlerage of Merchants Strangers: And Pziſage ok Merchants Anglois, not 
of Strangers, but of London Perchants, he is to have none of them. 
4. Inthe next place it is to be conſidered, Qualis eſt priſa - This is not purbep- 
ance, which the Ring cannot grant over, being inſeparable from his perſon : This 
ts ſeparable, and inleperable, inſeparable by wap of Gant, but well ſeparable, by 
wap of diſcherge. 8 8 | 
In Rot. paren- An Rot. patentium, 26 Aprihs, 15 E.2. The King did grant unto one Fitz- 
rizm,:0 April. berbert, ſo many Tuns of his P.iſage : Aud this agrees with Fleta, befoze re- 


ed. 
Statute of By the Statute of x H. 8. cap. 5. No Citizen of London, &c. being free of 
1 H. 8. e. 3. Piiſoge o Butlerage of Mines, by Gꝛant, Cuffom, oz otherwiſe, Cuſtom no 
Mines of any perſon, Sc c. ſo chat a man may pꝛeſctibe in not paying of Pꝛiſage, 
lo that this hath its ton mencemenl by Cuſtom. 

5. Juthe next place, when this Pyiſage is due to be paid. 
As to this, when the Mies were bought in Frarce, no Pꝛiſage was then due to 
be paid fog them, neither was any Pailage due, the Wines being upon che Sea, 
| no} 
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no} pet upon-the arrival of the Aines - But all theſe together makes the Hꝛi⸗ 
ſage due. 

"This Cale here in queſtion, as to the duty of Miſage, map be fitly exampled 
unto Dame Hales Caſe, in the Commentaries, where he and his Tife were pol- D 
ſeſſed ol a Leaſe fo} years : Juſtice Hales changed his Religion, but vindicta & cate, ec. 
ira dei followed this, he was never bis own man afterwards, but diſtracted. Firſt, 

Ie put himlelf inco the Mater, and he afterwards dyed; his putting of himſelf there 
firſt into the Mater, was to be reſpected; ſo here in this Caſe, George Han. 
gers putting the lines firſt into the Ship. 

Obj. As to the Dbjection made, that here was not Civit: 

Reſp. As to this, here is Civis & vina Civium ; Civis eſt maſculus, oꝛ Fr- 
mella, 7 Charter of diſcharge of Piiſage goeth to both Dexes : This wozd 
Civis is taken five maner of ways in our Books. 

Firſt, Civis re, & non Reſidentia, and ſuch a one is not in Judgement of Law 
a Citizen, and this appears to be ſo by 35 H. 6. f. 12. precipe I. B. in Debt; Ci- 5 . 5. fol. 
vis Eborum ; Non reſidentia, 36 H. 6. f. 28. Cive & pannario London, and he 12. 
did not dwell there; this not good, foz he map be pannarius de London, and pet 35 H. 6. f. 28. 
dwell at Vork, 4 E. 4. f. 10. where one is Civis de London, and dwelt in another 

place: And if this ſufficech not, in legis æſtimatione, non ſufficit, in regis conceſ- 
ſione: It he be a Reſident onely in name, this is not good, by 24 E. 3. f. 7. 5 H. 
7. f. 10. & 19. if he be not a Citizen, and a Free - mau, he cannot by the Cuſtom 
deviſe bis Lands in Moztmain. Alſo if he be but Inquilinus, this will nor ſerve 
his turn, but he oughe to be a continuing Citizen, and reſident: Me ought to habe 
jus habitationis, & jus ſocietatis: If in the Interim he happens to be dif: fran» 
chiſed, he ſhall not then have the benefit of this diſcharge of Pꝛilage, but he ought 
to be a continual Citizen - And if all theſe do concur in him, and he continues to be 
Civis, then he is every waps compleat, and enabled to ha ve and enjop the benefic 
of this grant of Diſcharge, Bracton, f. 411. compꝛehends all theſe in one Moꝛzd, 
(S.) Barones London. 

6. As to the next matter in this Charter of Dilcharge, (S.) De vinis Civium, 
nulla priſa fiat - As to this, This Pꝛiviledge is not ſo much tped unto the perſon, 
but allo to the CClines of Citizens - And the Charter it ſelf here goeth unto Mines, 
(S.) De vinis, &c. 

— cannot be denyed, but that Proprietas is divers ways to be taken: And as 
to this: 

There is jus proprietatis tantum: Aud 

There is jus poſſeſſionis tantum - And 

There is allo jus proprietatis, & poſſeſſionis. 

There ought to be jus proprietatis, this ought to be proprium quarto modo: 
Not ſo, if he pledge theſe Uines, 02 if he have them as a pledge: But this ought 
to be proprietas ſola, & abſoluta: Fo if two, o? twenty Citizeus jopntip have 
Wines, they all ſhall have this benefic of Immunitp; ſola, that is, ſoli Cives, but 
not ſo, if they have their Intereſt in the Mines with a Stranger: Then foz 
theſe Wines thep ſhall not be diſcharged of Pulage. 

Allo this pꝛoperty ought to be proprietas vera: Fo; if a Fozeigner do fraudy- 
lently make a Citizen his ſtale, by a fraudulent md as to him made, and this 
done by him onely to defraud the King of his pꝛilage 

In ſuch a Caſe, the King ſhall have ꝛilage of hal Wines, fo) he ought co be 
verus proprietarius. 

Reaſons co pꝛobe that theſe Wines here in this Caſe, ought by the Charter of 
diſcharge, to be freed from the payment of Puſſace. 

1. Firſt, The diſcharge is of Wives of a Chattel: And then arepꝛeſentatibe, 
oz a reputative Chattel, ſhall be within the compaſs of this Gꝛant. 


It 54 King hath a — ano, by his Gant this ſhall clearly paſs Lp 
this 


24 E. 3. f. 7. 
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- 47 E. 3. fol.s. 
&c, 


Mich. 38 & 
39 Eliz. &c, 


this name, if the lame be known by it. 11 Ul. 6. f. 18. ibe King hath a Uicar- 


idge, and pꝛeſents unto it by the name of a Parſonage, and in this he mentions the 


right name of the Church; by this he hath now made this a a ſonage, 4 E. 3. 
f. 5. placito g. Tho: Pens Caſe, The King pꝛeſents to a Chappel, by the name 
of a Church; thereby Belknap and Candiſh, although this was a Chappel, and of 
ancient time annexed unto a Church, and after divers Bꝛeſentments and Pzeſentees, 
there received to the laid Chappel, as to a Church; by this the ſame is not now a 
Chappel, but a Church - Aud if ſo, the like (hall it be in this Caſe : Allo things 
which go in diſcharge, are eaſicr diſcharged then granted. 

Mich. 38 & 39 Eliz. The Low Darcy's Caſe in 8 Quo warranto, be claim- 
ed to be dilcharged of purvepance ; there it mas reſolved, that one may well be dil 
charged from payment of purbeyance, but the ſame not co be granted by way of 
Gzant; asif the King grants over the Purveyance of anotber, this is not good : 
There the Dean of Pauls had ſuch a Pꝛiviledge granted him co be diſcharged of 
Purvepance, foz him and his Tenancs fo2 thiee Manoꝛs, and by reaſon of this, 
the Lozd Darcy dio purchaſe of che Deau of Pauls the (aid thzee Manoꝛs, and (0 
would have the ſaid Pziviledge of diſcharge : But it was reſolved againſt him, be- 


caule this was a perſonal Pꝛiviledge, and did not paſs. 


Pere in this Caſe there ought co be a continuing Citizen, and upon chis, Walmſ- 
ley did put this Caſe, when che (ame was argued befoze - The Ring did grant un⸗ 
to a Lozd, the Amerciaments of all bis Tenants, afterwards che Lozv vw alien the 
(eigniozp of one of his Tenants, he ſhall not now bave the Amerciament of him; 
fo2 that the Tenant ought to be a continual Tenant, oz be ſhall not have the Amer. 


tiament of him; ſo here he ought co be a continuing Citizen, and as to this, the 


19 E. 2. Fitz. 
tit, &c. 


Stanford, fol. 


188, 


ar H. 6. f. 7. 
&c. 


lame is very clear. 

A Lozd may well diſcharge bis Tenant, that his Heirs ſhall not be in Mard, this 
is good by wap of diſcharge, but not by wap of Gzaut, as appears by 19 E. 2.Firz. 
tit. Avowry, placito 224. and 40 E. 3. fol. 47. but the King may grant this. 

It follows then here in this Caſe, that theſe Mines are the Goods of George 
Hanger, notwithftanding he be dead. 

It appears in Stanford, f. 188. F. That if an Executoz, having goods as an 
Executoz, be out-lawed, be ſhall not fozfeic theſe goods, fo} they are always, and ſo 
remain to be bonateſtatoris, and onelp in Cuſtodia Executoris; (o that by this 
they appear till to be, bona Georgti Hanger. 

It appears by 21 H. 6. f. 7. that one who is incapable to have any pꝛoperty in 
goods, may yet be made an Executoꝛ, as a Moign; and ſo is Perkins, f. 11. placito 
51. & 12 H.7. fol. 27. & 28. and by 14 H. 8. f. 16. b. A Poyu map ve the Rings 
Farmoz. 

It appears by Bracton, That there is mors Naturalis, aud mors Civilis, and 
therefoze this is uſually expꝛeſſed in Leaſes fo} life, (S.) durante vita ſua naturali, 
becauſe he may enter into Religion, which is mors Civilis. 

22 H. 6. f. 4 b. An Execuco? (hall not fozfeic the goods which he hath as Exe · 
cutoꝛ, the xeaſou is, foz that they ſtill are the goods of the dead. 
And by 21 E. 4. f, 50. a man makes g Uillein his Executoz, he ſhall not be en⸗ 
franchiſed by the bzinging of an Action againſt his Lozd, fo2 a Debt by him due un. 
to his Teftatoz, becauſe-he bath this to another uſe, fo he doth ſo participate of the 


nature of his Teſtatoz, that if che Lozd do anſwer bim in his ſuit, without making 


of any pꝛoteſtation that he is bis Uillein, pet this (yall not be any Enfranchiſemenc 
unto him, fo2 he bath theſe Goods, and this Recovery is onely foz the benefit and 
tothe uſe of his Tellatoz, and chat theſe are the Goods of the dead; where it is fo; 
the benefit of che Teſtatoz, there the goods in the hands of the Executoz, ſhall be 
ſaid, in Judgement of Law, to be the goods of the Teſtatoz; but otherwiſe it (hall 


14H. 6. f. 14, be, where it map be to his pꝛejndice, 14 H. 6. f. 14,15 · Gargraffes cale, That Ut* 


15. 


lagary is no Plea againſt an Executoz, becauſe all which he hath oz recovers, n ad 
. num 


Termin. Hillar. 12 Fac. 
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uſum teſtacoris, any nothing he hath of theſe goods to his own ule, and the Exe⸗ 
cutoz, is but as the Atcozney of the Tellatoz : And here we are in a Caſe, which 
redounds ta the benefit of the Tellato?. | 
Foz another reaſon theſe mes here are to be diſcharged from payment of Pꝛi⸗ 
ſage, in regard of the great danger that theſe pooꝛ men have undergone in the Ma 
vigation : Foꝝ poſito, that they in theix return had met with Pyzaces, and the 
Owner had been killed in defence of himlelf and goods, but the Ship eſcaped and 
came here into the Hot; if nom they ſhould not be diſcharged ol Pyilage foz theſe 
Wines, this were to adde calamity to calamity, and therefoze they ſhall not pap 
Pꝛilage foʒ theſe Mines; they at the Sea, do adventure on the danger of Tem- 
peſts and of Stozms, and therefoze not to be ouſted of diſcharge of Puiſage fox 


theſe Wines thus bꝛought into the Pozt, with ſo great danger, which, as it were, 


carries death in the face, and ſhall now his intervenient death p2event him from ha- 
ving benefit of this pziviledge, fo2 his goods to be freed from payment of Pꝛiſage. 
certainly ic hall not; will you have him co loſe his life in the Navigation, and als 
lo to lole this pꝛiviledge of diſcharge of Pꝛiſage, this ſhould be very harr. 
Another reaſon is, fo the great danger which he undergoes faz theſe Mines. 
Again, Ak a Perchant Citrzen of London, ſend his Ship with Wines hither. 
into the Pozt, he himleif being then beyond Sea, enquiry ſhall not then be made, 
whether he were then living, oz not - ere they are his Goods, & vina Civium. 
This Charter alſo was made, pro melioratione Civitatis: Alſo here is death 
in the Caſe, which is the act of God, and the rule of Law is, that the act of God 
ſhall turn no man to a pꝛejudice: And notwithlkanding here is not Civis, yet theſe 
TUines are vina Civium, and ſo to be dilcharged of ꝛiſage. If George Han- 
ger had ſold theſe Wines to a Stranger, he ſhould pay Hꝛiſage, fo2 this was his 
own act. | 
38 H. 6. f. 28. Tenant pur outer vie is diſſeiſed, no Action lieth fo2 the mean 


88 H. 6. f· 28. 


INofics until he enter; but ik ceſtuy que vie dies, he ſhall then pꝛeſentiy habe an 


Action foz all the mean Mꝛoſits; the reaſon of this Cale, comes to this Caſe in que⸗ 

ſtion - Theſe Wines here, (though in the hands of the Executoz) hall be ſaid to 

2 the goods of the Teſtatoz, and as his Goods ſhall be dilcharged here of Pie 
age. 

Alſo you will judge here of things in parts, which oughe not ſo to be, but pou 
ought to judge, ſuper tota materia: Origo rei inſpici debet, not to judge here 
onely upon the laſt act, but we are to judge upon all; as in Dame Hales Cale, there 
relation was to the firſt act, (S.) The firlt putting of his foot into the Tater, and ſo 
if (hall be here in this Cale, to look to the firfk act, the putting of the Mines into 
the Ship, and then to have reſpect to all the ſubſequent acts, until the coming into 
the Pozt and unlading. „ 5 . 

Allo George Hanger here was not the Gꝛantee to whom the Charter was made, 
but the ſame was made to the Body of the City to ha ve this pꝛivwiledge, and every 
particular Citizen takes the fruit and benefit of this Charter ok diſchage of Pꝛi- 


_ fage : The Ozaut here was made to the Body of the City, and Hanger was na 


Gzantee: And this was the great and pyincipal reaſon in the caſe of duttons Ho- 
ſpital, a repꝛeſentative Body good foz Purchale. 

The laſt and pꝛincipal reaſon, is becauſe this Gzant here made was foz the ad- 
dancement of Trade and Traffick, and therefoze this is to be taken and conſtrued 
favozatly and largely: And all Charters made which do hinder Trade and Traf- 
lick, are to be void: Carta Mercatoria, 31 E. 1, the Law Jucoppozated all Dex: 
chants Strangers, aud enabled them to take of the King, oz to give to the King; 
and to this purpoſe they are a Coppozation : In the Regiſter, f. 259. and in Pitz. 
Nat. Brev. fol. 227. there is a Wit upon 31 E. 1 

Vere this Charter being thus granted fo2 the advancement of Trade and Trat- 


kick, ought not be conſtrued after a vulgar and common conſtruction. 
& The 


Carta Merca- 
toria, 31 Es 1. 
Regiſter, 

f. 259, & C. 


N 
n 
1 


26 
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The Informa- 
tion deſective 


Term. Trin. 


4 ll. 6. Bec. 


1 


The Jnfomacton allo here is not good, for by this you will have Pyiſage of all 
ous generally, whereas Strangers ought not to pay this: Allo it ought to have 
been expꝛeſled in the Anfozmation, (cauſa mercandiſandis, & de rebus venalibus) 
fo2 this omilsion the into mation is not gu. SE 
. This differs from Knowls Caſe, which was Trin. 4. H. 6. Rot. 14. where 


Thomas Chaucer miles, capitalis pincerna, did pjefer an Jnfozmation, &c. which 


was, Quod cum a tempore &c. ufitatum fuit: De vinis mercatorum,indigena- 
rum, venalium) but che Jnfozmation here is, de quocunque. (S.) de alienigenis; 


allo qui non habent libertatem, quod ſint inde quieti, duo dolia, and this called 


Termin. Hill. 
48 Eliz. tec. ? 


prifa regia, becauſe the ſame is due to him by Pꝛerogative - It was there urgev, 
chat if de unlade befozo Putſage paid, then the Kings Officer cannot have his ele- 
ctton; in the Jafozmation there it was laid, that he had unladen the Ship bekoze the 
Rings Officer had taken and made his election: It was urged foz his diſcharge of 
Builage, being a Citizen, and theſe his own pꝛoper goods: to this it was ſaid, that 
he never was juratus ad libertatem London, preut mos eſt; Knowls then al- 
ledged, quod natus fuit, a Free- man, and was free of the Trade of Gꝛocers, and 
that he did there keepa (hop : The Rings Aetozmep ſatd, that he himſclf was noc 
chere Commoranr, fo2 that his ſer vant being there was no Commorancy fot bis 
Paſter ; aud alſo he was Inquilinus : This Caſe was in the Exchequer, and the 
Barons cook conſideration of it. | 

Termin. Hillar. 43 Eliz. Rot. 22. Sacheverils Caſe befoze remembzed, where 
two Joynt-tenants and Inmates kept na Houſe, and therefoze could not have the 
benefit of this Diſcharge of Pzilage ; but in this Caſe here George Hanger was 
a compleat Citizen in every re ſpect, and ſo continued till his death, and theſe Mines 
in the hands of the Defendant Frances Hanger his Executrix, are bona Civium, 
and ſo within the compaſs of this Gꝛant, to be freed from payment of Milage; 
and ſo upon the whole matter, Judgement oughe here to be given againſt che King, 
und fo2 the Defendant to be diſcharged from payment of P1iſace fo? theſe Mines. 
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| The Kingagaint MARS k. 


Enkins moved the Court foꝛ a Habeas Corpus, fo2 Marſh a Paiſoner, in the 

Pꝛiſon of che Admiralty, and having been Indicted there fo2 Piracy, and up- 
on ſeveral Jndictments, Ignoramus found: The Circumſtance of the matter 
was this, Marſh was a Fiſherman, aud he being fiſhing at Sea, was taken by 
Pyrats, and all which he had; afterwards they cook another Ship of the Danes, 
and the Pyrats took the beſt of che Pꝛoviſion out of his Ship, and of his Men, 
and inſtead thereof, did put into his Ship ſome of the Goods of the Danes, and 


ſo ſuffered him to go away, and ſo he came and landed here, and went pꝛeſently to 


A Habeas Cor- 
PH. | 


Dortoꝛ Talbot a Civilian, and ſhewed unto him all this his Caſe, and then deſired - 


his advice herein; and accozving to his advice, he made an Jnventozp of all the 
Goods he had in his Ship, which were the Danes. Afterwards the Danes coming 
hicher,divcommence and pzoſecute Indictments againſt him in the Court of Admi⸗ 
ralty, fo; Piracy; upon which Judictments, Ignoramus was found, and pet they 


there detained and kept him ſtill in Pꝛiſon; and upon this matter ſhewed, a Habeas 


Corpus was pꝛaped fo; him. 


Coke chief Juſtice. If vou had not opened the matter as pou have done, tben 


perad venture, upon the Jgnozamus found, we would have granted a Habeas Cor- 
pus; but as you have now opened the verity of the matter ( in which pou have done 


well) we will not now grant pou a Habeas Corpus, fo; upon pour own ſhewing, we 


have very great cauſe now to ſuſpect hum fo2 Piracy, and that he had his hand in 
this: A Pirate eſt hoſtis humani generis, and this is præda nequiſſima. But 
now J will acquaint pou further with a * Cale lately in queſtion, unto which J. 
with others, were called to Counſel, and 


be Civilians allo, to declare and ew 


our Opinions, both fox the Common and the Civil Law, the Caſe ariſing upon 


them both. : | | 
And the Caſe was byiefly this: One Samuel Pelagii, a Subject of the King of 
Morocco, pꝛetended that he was an Ambaſſado), ſent untothe States of the Uni: 


ted Pꝛovinces; he came to them, and they accoꝛdingly did treat with him; after» 


wards he deparced from them, and being upon the Sea, he did take, rob, and ſpoil 
a Spaniſh Ship, and afterwards came hither into England : The Spaniſh Am- 
baſſado2 here having notice of it, did take him, and would have here pꝛoceeded a- 
gainſt him as agaiuſt a Pyzace, aud Jmpyiſoned hun; and to this Caſe, in che Uaca- 
tion time, toſhew our Opinions herein, the Civilians, with my ſelf and other 
Judges, were called foz to declare, what was the Common Law andthe Civil Law 
in this point, as touching this his intended pzoceevings, and whether he might in 
this Cale pꝛoceed here againſt him as againſt a Pyꝛate, o2 not: And at this time of 
the Treatie, a great diſpute was had as touching the ſeveral Pyiviledges of an 


Ambaſſadoz, what the ſame are. | | 
The Civilians then ſatd and affirmed, That an Ambaſſado} hath divers Pyivi- 
ledges to hin: alowed by the Law of Mature: As that their Bodies are not to be 


Arreſted; allo if they offend againſt penal Laws, as againſt the Statutes made 


E 2 for 


The Caſe of 
Samuel Pela- 


eii, Oc: 
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Statute of 
31 H. 6. c. 4. 


Statute of 
27 E. 3. c. I3. 


Habeas Corpus 
denyed. 

Ter mi n. Mick. 
130 Jac, B. R. 


fo2 Apparel, oz the like, his Ambaſladozſhip ſhall excule him, but not if he oftend 
in Caſe of T reaſon, being an offence againſt the Law of Nature: And as Ari- 
ſtotle in his olitichs obſerveth, That Pagiltracy-is by the Law of Nature, ano 
if he offend againſt this, his being an Ambaſſado2 will no ways pꝛiviledge him; o- 
therwiſe it ſhall be in other Criminal Caſes : But we all anſwered, That at the 
Common Law he ought ts be arraigned by the Statute of 28 H. 8. cap. 15. and 
not by the Law of Nature: But as touching the main point, Whether by che ta⸗ 
king of Spaniards by the Morocco Ambaſſavo?, be a taking by him as aJ3»1ace, o2 
not, TAhcther by Judgement of Law fox his doing of this, he ſhall be ad judged to 
be a Pyꝛate, and ſo to be p)oceeded here as againſt a Ppꝛate; we did all agree, that 
by this taking he is not in Judgement of Law laid to be a Pyꝛate: Ju regard that 
the Ring of Spain, and the King of Morocco are Enemies, and that open Poſti⸗ 
lity is between them, and therefsze this taking from an Enemy in this maner by the 
other, is not in Judgement of Law ſpoliatio ſed legalis captio: And it an Ene- 
my do take goods of another, this is not Felony : And all this is meli pꝛobe d by d 
Cale adjudged in point, in 2 R.3.f. 2. where a Spaniſh Merchant, hefoꝛe the Ring 
and his Councel, in Camera Scaccaru, bought a Bill againſt divers Englich-men, 
therein feccing fo2th quod depradatus, & ſpoliatus fuit, upon the Seca, juxta par- 
tes Britanniæ per quendam virum Bellicoſum, de Britannia de quadam Navi, 
and of divers Merchandiſes therein which were brought into England, and came 
unto the hands of divers Engliſh-men, naming of them, and ſo had ꝛocels againit 
them, who came in and pleaded, That in regard this depꝛedation was done by a 
Stranger, and nat by the Subjects of the King, and theretoze they ought not to be 
puniſhed, in regard that che Sta:ute of 31 H. 6.cap. 4. gives reſtitution by the 
Thancelloz, in Cancellaria ſibi vocato uno Judice, de uno Banco vel altero; and 
by the Statute of 27 E. 3. cap. 13. That reſtitution may be made in ſuch a Cale, 
upon pꝛoof made by the Chancelloz himſelf, without any Judge : It is reſol ved 
in chis Caſe, quod quiſquis extraneus, & c. who bʒiugs his Bill upon this Sta- 
tute to have Reſticufſon, debet probari quod tempore captionis, fuit de amicitia 
domini regis, and alſo quod ipſe qui eum ceperit, & ſpoliavit, fuit etiam ſub 
obedientia regis, vel de amicitia domini regis, ſive principis querentis, tempore 
ſpoliationis, & non inimicus domini regis. five principis querentis: Quia ſi fue- 
rit inimicus, & fic ceperit bona, tunc non fuit ſpoliatio, nec depredatio, ſed lega- 
lis captio; prout quilibet inimicus, ca pit ſuper unum & alterum, and this was 
the opinton of all the Judges then, in Camera Scaccarii: And lo this Cale there, 
re ſalves this Cale now here in queſtion, and well latisũes all: So that he cannot 
mw pꝛoceed agaiult him as agaimſt a Pyp2atce, and pet he was ul kept in Bꝛi- 
on. 
As to this pꝛeſent Cale now in queſtion. Coke chief Jultice, aud the whole 
Court agreed in this, (S.) That the Admiral may keep him here ſtill in Pꝛiſon fo2 
lulpition of Piracy, notwithſtanding an Ignoramus found upon the Indictments, 


and therefoze no Habeas Corpus is to be granted in this Cale, becauſe he is in Pri- 


fon foz Ppzacy: The Court was then infozmep, that in the Court of Admiralty 
nt had pzoceeded to trial againſt divers, fo2 Robertes done upon the River of che 
Thames. | 

Coke, & curia, It this be ſo, this is un juſtly done by them, fo} they have no 
ſuch Juriſiction, this being done infra corpus Comitatus, and lo out of their Jus 
rildiction, but no Habeas Corpus was granted in thts pꝛincipal caſe, 

Afterwards, (S.) Termin. Mich. 13 Jac. B. R. Chis Calc between Samuel 
Pellaꝑii, and the Spaniſh Ambaſſadoz, was moved again upon a Pꝛohibition, pzay- 
ed to ſtap pꝛoceedings againſt him in the Court of Qomirolty, ond againſt sthers; 
and as to this, the Cale wag, That he had taken from bim upon che Sea, Jure 
Belli, a Spaniſh Ship, and ſixteen Cheſts of Sugar; that he came hither, and old 
them unto ſome Engliſh Merchants, ogainſt whom, aud zgatult the laiv Samuel, 
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Termin. Paſch. iz Fac. 
the Spaniſh Amballadoz had libelled in the Court of Admiralty foꝛ theſe Cheſts of 
Sugar ; upoa which libel, theſe being lawfully taken (as was pꝛetended) and ſo 
enfoꝛced, jure Belli, they moved foz a Pzohibitton. . 

Coke chief Juſtice. Fo? the determining of this matter by the Over of ehe 
Councel, a Conference was again appointed to be had, between mp ſelf and ſome 
other of the Judges, together with the Civilians, further to conſider of this mate 
ter. 

It appeared to us, that this Pellagii was a Jem, who took the Spaniſh Ships; 
and as one laid, they ſent the? Men home by Sea, tolsing them over-board; thep 
cook allo ſome Engliſh men, but to them they made latisfaction. The Spanich 
Ambaſſadoz deſired co have had him cryed by the Statute of 28 H. 8. cap. 15. 
as a Pp: te. 5 | 

Upon this, the Civilians did argue, and ſhew what Pyiviledges he ſhould have, 
in regard chat he was an Ambalſadoz of the King of Morocco, and that jure na« 
turæ, he was not to be punithed fo criminal Matters, as upon penal Statutes ; but 
ik he olfended contra jus gentium, then he is to be puniſbed as foꝛ Treaſon ; this 
was reſolved, that if he, contra jus gentium peccat, then, as befoze, pzoceedings 


fo be had againſt him, as againſt a Ppꝛate. 
Bp the Statute of 28 H. 8. cap. 15. All Nobberies done upon the Sea, ſhall be 


trped upon the Land; but then the ſame ought to be a Robbery, as appears by the 
Book bcfoze remembzed, of 2 R. 3. f. 2. and upon the reſolution of that Caſe, we 


did ſignille our Opinions unte the Bing, that be could not here be trycd as a Pp- 
rate. | 
Then as to the Goods which were taken on che Sea, the Civilians held, that 
becauſe he bꝛought them, in ſolo amici, notwithſtanding the taking of theſe was 
not Felony, pet they may there deal civilly fo2 them in the Court of che Admiralty, 
and he ought there to anſwer civilly, and therefoze no Pzohibicion was ts be 
ranced. 
, Dodderidge Juſtice. If an Engliſh Merchant buys Goods of a Pyꝛate, map 
not the Owner have remedy againſt them who bought theſe Goods; clearly he may, 
and here he may auſwer che Suit, as to the point of Reſtitution. . 
Moor Ser j ant, p2aped a Pꝛohibition foʒ thoſe who lawłully bought theſe Cheſts 
of Sugar of Pellagii; upon the Libel, a Sentence was given fo2 the Spauiſh 


—- * * 
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Statute of 
28 H. 8. c. 18. 


A Prohibiri- 
on denyed by 


the whole 


Ambaſſadoz: The Court all clear of Dpinton, that no Pꝛohibition was to be grant* Court. 


ed, foz then there was no remedy fo2 him, and ſo a Pꝛohibition was denped by the 
whole Court. ü 


Quick, and Harris, Plaintifs,againſt Ludburrom 
= | Defendant. | 


N an Action of Covenant foꝛ non-papment of money, the Cale appeared to be 

this The Covenant was, that a ranger ſhould pay pearlp 8.1. co one of the 
Covenant: es, 3nv to one Frances Joyner a ranger; which Frances took to buſ- 
band, one Buckes, who did releaſe this payment; The queſtion was, whether by 
this celeaſc, by him thus made, the Defendant ſhall be diſcharged of this payment, 
oz not. | . 
It was urged fo2 the Plaintiff, that by this releaſe, be ſhould not be diſcharged 
of the yearly payment: becauſe that this releaſe was made by one, who is a ſtrau⸗ 
ger to the Covenant, and cannst therefoze by this his releale diſcharge the Came, 


but he ſhall be bound by his Covenant, if he do not perfo:m che ſame, becaule by 


this his Covenant he hath taken upon him to do it. Like the Caſe in 37 H. 6.f.16. 


& 17. Sir John Barcescaſe,who there bꝛonght an Action of 1 one 
5 William 


An Action of 
Covenant. 


Termin. Paſch. Iz Fac. 


William At- gate, who had granted unto him, by the ſame Jndenture , fo2 to mars 
rp with M. the daughter ofthe Plainciffe , befoze ſuch a dap, the which he had not 
done, unde actio. The Defendant pleaded, that divers times befoze the dap, he did 
offer himſelf to the laid M. but ſhe refuſed bim. It is there held, that this was no 
good Plea, and the difference taken, where he is a party to the condition, 02 Cove 
nauf, and where a ſtranger to the ſame, if he be a party, to whom the perfozmance 
is to be made, and he refuſech ; and the ſame pleaded, this ſhall be a good Plea, 
becauſe it was his folly, thus co refuſe it, otherwiſe it is, where the lame is to be 
done to a ranger, whorefuſeth; this is no Plea , but it ſhail be accounted his 
folly, thus to bind himlelf, to perfozmehis , which he. cannot effece ; and there by 


Priſot, if a man be bound to perfozm ſomething, which may lawfnlly be done, and 


Coke 2 pars, 
f. 3. c. 


4H. 7. f. 3, 4. 
kc. 


by poſſibility , though che ſame be refuſed, by him who is a ſtrauger to the conditi⸗ 
on, the party ſhall be charged, if he do not perfozm it, otherwiſe it is, where he 
which doth refuſe, is pꝛiby and party to the condition; this is there agreed by the 
whole Court. The reaſon, becauſe the Defendant takes upon him to do it, and if 
the ſtranger do refule, it ſhallbe his folly thus to binde himſelf, And this appears 
fo be ſo by the Judgement given Coke 2. pars. fol. 3. in Manſers Cale, where the 
Defendant was bound, that his ſon (who was a Stranger to the Obligation) 
Gould do an Act, in which Caſe he bath taken upon him, that his ſon ſhall do this ac 
bis peril; fo2 he which is thus bound, takes moze upon him fo2 a Stranger, then 
foz himſ:1f; and where by a condition a thing is to be perfozmed to a Stranger,o2 
by a Stranger, by this undertaking, there ought co be a punctual perfozmance, as 
appears by 4H 7.f.3, & 4. 27 H. 8. f. 1. Perkins in Conditions, fol. 146. plac. 
756. 35 H. 8 Dyer, fol. 56. fog where the thing is to be perfozmed co a Stran- 
ger, the lame is there to be perfo2med accozding to the wozds, and with this agrees 
Lambs Caſe, Coke 5 pars, f. 23. 


- » Coke chief Juſtice. The papment here is to be to a Stranger If a Man 


31 H. 6. Fitz. 
tit. Bar, plac. 
39. 


be bound, that I. S a Stranger ſhall enfeoff the Obligee, and he refuſeth to take 
it, he chall cake now no ad vantage of this; but if the Condition was to enfeoff a 
Stranger who refuleth to take it, this is a fozfeicure, becauſe he hath taken upon 
bim to do it; but the other to whom it is to be done, hath neither jus in re, noz ad 
rem, and this ts very clear: and if a dap be limittev, As if a man be bound that 
another ſþall pap ſo much to I. S. at Mich. next, and he dies befoze, this ought now 
to be paid unto his Executo)s. 

An 31H. 6. Fitz. tit. Bar, placito 59. Ik one be bound to another that I. S. 
chall make him a Pouſe by ſuch a dap, oz elſe to pay him 20 l. by ſuch a dap; it is 
no Plea fo; him to ſay that I. S. was dead befoze the dap, fo; that another might have 
made it ; to this purpoſe is 15 H. 7. f. 12. | 

Buck here a Stranger, to whole Mife the papment is to be made, he cannot 
releaſe this, he having no right at all therein ; and if his refuſal ſhall be no diſcharge 
of this, his releaſe (hall not ſerve fo it If a Feoffmenc in Fee be made co the ule 
of lucha one as I. S. ſhall name, he cannot releaſe this J2omiuation , here the 
releaſe is made by a ſtranger which hath nothing in the thing, noz yet any remedy 
to come bp it; but fo2 non-payment of this, the Plainciff to have his Action of 
Covenant ; audtherefoze bis Releaſe here made is noe good. 

Dodderidge Juſtice. This is neither debt noz duty in the party to whom the 
ſame is to be paid by Cobenant, and a Releaſe doch not operate, but upon an Eſtate, 


void. A Rent map be releaſed befoze the day, but here he hath no Jutereſt at all in 
him, and ſo bis releaſe not good. a 


Coke. If a man be bound to build a Houſe fo another befoze ſuch a time, and 


og is bound dies befoze the time, his Txecucozs are bound to perfozm 


Haughton 


Intereſt, oꝛ Right, none of which is here in this Cale, and thercfoze his releaſe is 
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' Haughton Juſtice. If IJ deviſe that my Executozs ſhall ſell mp Land, they 
cannot releaſe this power. 

Croke Iuſtice. If the Dbligee himſelf be the cauſe of che non · perfoꝛmance, 
he ſhall have no advantage of any foꝛfeiture here ; he which makes the releaſe, had 
ns duty at all in him, if he had dyed befoze the day, it had been good, and chere- 
foze his releale here is void. | 

Dodderidge. The payment of this 8 J. a pgar was to be to them oz foxty 
pears, if thep oz any of chem ſhould live fo long: no duty here is in them, but a Co⸗ 
venant to pap: Ik one doth Covenant to pay ſo much to two, if this be no Inte» 
reſt, and one dies, then there is nothing to ſurvive. | 

Coke. If a Leale be made, vuring the life of I. S. and I. N. oz if an Eftace he 
limited unto A. if B. and C. ſhall ſo long live; if one of them dies, he ſhall hold 
che lame during the life of the Sur viboꝛ, this being in a limitation; but other wile 
it will be in a Condition, as it is reſolved in Brudnels Caſe, Coke 5 pars, 
fol. 9. | 

The Court mas clear ol D pinion in this Caſe, that che releaſe here made by 
Buck, was a void releaſe, and could not diſcharge the payment covenanted to be paid, Judgement 
and that Judgement ought to be given fo} the Plaintiff againſt the Defendant, fo} as e Plain- 
not paying of che money accozding to his Coben ant. 8 


wa ern 


Coke 5 pars, 
f. 9. &c, 


Cryps Plaintiff, againſt Sir Harry Baynton, 
Detendanr. 


Nan Action upon the Caſe foz a pꝛomiſe, the Caſe appeared to be this, Such a „n Aion ups 
one being a Friend of Sir Harry Bayntons, and coming to the Youſe of Cryps on the caſe 
the Plaintiff in Ciceſter, and there zgrotus ; this being an Jun, Baynton the for a promiſe. 
Defendant came thither, and hearing of this, ſaid unto Cryps, Pzovide foz him 
ſuch neceſſaries as he ſhall want, & pro omnibus talibus neceſſariis, be did aſſume 
and pꝛomiſe to him bene ſolvere ; the Plaintiff in his Declaration ſhews, that be 
had pꝛovided fo2 him neceſſaries, amounting to ſuch a ſum, che which he had deman⸗ 
ded of him, and he to pap this did whollp refuſe ; upon which his refuſal the Action 
— bzought, and upon Non aſſumpſit pleaded, a Uervict given foz che Plain 
fl 5 88 
It was moved in arreſt of Judgement, that the Declaration was not good, be⸗ 
cauſe he hath not ſhewed ther cin what neceſlaries in particular he had pjovided fo2 


Coke chief Iuftice. Me bath here ſhewed the matter plainly, that he lay in his 
Houle in Ciceſter two moneths, in which time he had pzovided fo him ſuch necefſa- 
ries as he nteded, amounting unto the ſum. of 1 5 1. the which, upon requeſt made, 
be refuſed to pap ; this is good, as it is here pleaded, to2 the avoioing of ſuch mul- 
tiplecities of Reckonings; he was to finde him with all neceſſaries, during the time 
that he was ſick - The Plaintiff here ſecs fo2th, that he div pzovide him with theſe, 
amounting to ſo much, without de wing what thele neceſſarieg were; the Declara- 
ration here is good, without any eſpecial ſhewing of this. x 
|  Dodderidge Iuſtice. e have here befoze had this Cale, Dne ſaid uneo a 

Phyſician, that if be did ture ſuch a one of a Fiftilow, he did aſſume and pꝛomiſe 
to give him ſo much ſoꝛ his paius, after the cure was done, he refuſed to pay hum 
the money: Upon this, he bzought his Action upon the Caſe, grounded upon his 
pꝛomiſe, and in his Declaration ſhewed, that he had cureo him of the Fiſtilow; this 
was held good, without ſbe wing all che ſeveral Medicines which he uſed avout the 
Cure: This being then moved in arreſt of Judgement, as here in this Caſe, bac 
the ſame was over- ruled by the whole Court; (o here in this Caſe, this * 
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7 Allegation, that he bad pꝛo vided him with all neceſſaries, is good, without (ewing 
1 in particular what they were, and ſo the rule of the whole Court was, Quod judi- 
r the Plain- g a 
wr cium intretur pro Querent. 
Brownlow Plaintiff againſt Cox and Miabil 
Defendants. | 
An Afciſe. | 2 an Alsiſe fo2 the Superſedeas Ollice. 
Sir Francis Bacon, the Kings Attoznep-General, moved the Court co have 
further time, (S.) Nine 0} teu days foz to plead. 
Cole chief Iuſtice. Me are [won foz to maintain the Rings Pzerogative. A 
_ time was then given him by the Court to plead, and a day appointed fo2 the 
rpal. 
35 Bacon Attorney - General. The Kings Pzerogative hath four Columns oꝛ 
Prerogative. Pillars. (S .) 


1. The lirſl, which concerns the State, and Parſhal matters. 
2. The ſecond, which concerns Eccleſtaſtical matters. 
3. The third, which concerns Judicial matters, in which theſe Patents fo2 the 
Superſedeas O flice are. 
4. The fourth, which concerns matters of Commerce. 
And theſe four J ſhall e ver maintain accozytug to my place. 


Nota, That Sir Francis Bacon, Attoznep, being to move, a Serjeant at Law 


having a ſhozt motion, offered to move befoze him, at which he was much movey, 


ſaping, That he mar velled he would offer this to him. a 

Upon this, Coke chief Iuſtice. No Ser jeant ought to move befoze the Kings 
Attozuep, (when he moves fox the King) but foz other motions, any Ser jeant at 
L.aw is to move befoze bim: And when J was che Rings Attoznep, I never offered 
to move belogs-a Oer ſeaut, unlels it was fo2 the King; 


Brownlow Plaintiff, againſt Cox and Michill 
Defendants. 


A to this Cale of the Alsize. At this time, fo ſlay of the ſuite , Sir Francis 
Bacon, the Kings Attoznep Generall , did pꝛeſent the Court, with a Uirit 
De non proſequendo Rege inconſulto. 

Coke chief Juſtice. Theſe TWzites are uſuall, and frequent in the old Books 
of Law, as in the fir, and ſecond part of Ring E. 3. 

At this cime, the Attomep Generall, and the Rings Sollicitoz came to the 
Judges, and the Accozney ſaid unto the chief Juſtice, and co the reft ofthe Judges; 
That the Ring did greet them well, and as to this Aſſize. Jure Regali , being a 
thing which concerns the Ring, and his Pꝛerogative, that they were not further to 


moceed in this: And ſo he delivered to them, to this purpoſe, this zit, De non 


ulterius proſequendo Rege inconſulto, The which Tit they received, and by 


their command it was read. Afterwards, Brownlowes Counſell moved the Court 


to have a Copie of the Tic, and time co ſpeak unto it; this being a new Pꝛeſi⸗ 


deut. And this was granted by the Court. 
Coke, Such Watts are not new, but have been very uſuall, and frequent in our 
old Books, as befoze. 


Alter- 
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Akterwatos at another time. 7-7 

Harris, aud Hutton Derjants at Law , div move the Court, as touching this 
Tit of P2erogative , De non proſequendo Rege in conſulto, and moved the 
Court fo? the Platatiffe, to have pzoccevings in this Allize; this Nit norwith- 
ſtanding. N E 

It is a good rule in Law, where the matter in queſlion doth touch the Ring, ei- 
ther in intereſt, oꝛ tn pzopertie , if ſuch a cauſe be ſhewed, then the cauſe is co Nap 
quouſque, &c. The Cz here contains two Patents, The firſt is, 9. Januarii, 
7. Jac. compzehending this matter, (5) Firff, that the King eut of his Royal po- 
wer, by vertue ol his Nerogative regall had erected an Dffice, fo: che Muis of 
Superſedeas, quia improvide,&c. and in the C. B.(Thisis Novella) after the oꝛ- 
der of Officers , to be rolled, and that Sir John Michill hould have the erecu- 
tion of this, fo2 his life, and the Fees appointed fo2 the Execution of this, &c. 
Then, Sir Francis Bacon the Attouznep Generall du pꝛap the Serjeant fo to 
ſpare his ſpeech, ſaying, that he did not thus interrupt him withont cauſe, But 
be would ſhew good caule wherefoze he ought not to be heard; This is a very 
great caſe, and doth greatly concern the Ring) in point of prerogative, and that he 
were better to looſe his Caſtle of Windſor , then to looſe this his puviledge of In. 
bibiting Pꝛoceedings by this TUzit, De Non proſequendo rege inconſulto; and 
the ayde pꝛaper of him. ce 

I ſhall firff obſerve, the nature ok this zie, and other Mzits of this nature, are 
conditionall. (S.) if the Judgement be not, &c. But this Witte is not ſo. 
Another TU12it there is of this nature, and mingles this, with a circumſpecte aga- 

tis : this ceferring to the conſideration of the Court. But this Wat here, is none of 
them. Fo} this writ , is not, Si vobis conſtare poterit. But this is an abſolute 
wit, inhibiting them , from pꝛoceeding ulterius rege in conſulto. Aud ſo this 
wait is à Mo veltp, as it hath been ſaid. But we will not bing ta any Novelties; 
theſe we will not maintain. Ju this Caſe you ought not to be heard againſt che 
King, but we do expect the direction of the Court herein. Peretofoze, in Arden, 
and Darcyes caſe the like motion was offered ts be made againft ſuch a wꝛit af the 
King, as this is, and it was one Harris then alſo > who offered to make this motion, 
( fo that J think this is incident to this name,) but the Caurt did chen refufe it, as 
bere J hope they now will do. TS | 

Coke chief Juſtice. Me which are Judges, ought to hear the Counſell of the 
partie, and this we are todo without any colour of queſtian. The reaſon of 
this is, becauſe that his ſuite, by this is to be Raped, and this being in a legall courſe, 
his Counſell for him, ought to be legallp bears in 34. & 35 Elia. the Lozd Glo- 34 & 35. Elix. 
fields Cale, the parties were Kent againſt Arundeil, where the like wit came The Lord 
De gomina Regina in conſulta, Non proſequendo, aud there the ſer jants did ar- _ Gale, 
cue, that this wut did not lye, but there was uo dilpuce at all, whether they migbt 
argue this oz not, this being to be ſo, without any queſtion; top this is a legall fowle, 
and this wzit alſo. is ancient, and legall. 1 TE 

Coke & Curia. Ie have read, and weighed all che books in (his, as, 2. R. 3- ; 
fol. 13. John Hunſtones Caſe: 21 E. 3. fol. 19. & 44-22 E. 3. fal. 15. 15 H. 7. 3R.3fol.13. 


Arden & Dar- 
ches Caſe. 


fol. 10. | Dees 25 RE. > Hunſtones 
© Dodderidge Juſtice. Theſe things happen in our Books, aud this matter hath Es; 
been dibers times de bated befote. | 


Coke. My Dath is, fo2 to lerve the King, and bis people; here thele are not to 
pꝛop in aide. No zit of this. was ever as yet bzought, but this was then di- 
ſputed, as rouching the valivity of che ſame wit. | 7 5 
The Court all agreed herein clearly. And ſo by the Rule of the Court, this Caſe 
was adjourned to auother time, and then to hear Counſel on both ſides, to argue the 
ſame; fo2 and againſt this CTuit, and the allawance, 02 dilallowance of che 


(ame. 
F | Alter- 
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Afterwards ($) Termin. Trinit. 13. Jac. B. R. This Caſe was largely, and 
learnedlp argued, by Harris Ser jeant, Hutton Ser jeant, & Richardſon Ser- 
jeant, who argued ſtrongly againſt the wit, and the allowance thereot:and by Chib- 
burn Ser jeant, and by Yelverton the Rings Wollicitoꝝ, fo the wit, and the 
allowance thereof. And a further time given to Sir Francis Bacon, the Kings At- 
coznep Generall,co argue fo) the maintenance and allowance of the lame, befoze 
which time, the ney Generall being ready to argue, the matter was compoled 
between the parties , and ſo ended without any further argument, oz opinion of che 
Judges herein onely ſo far, after che end of Serjeant Chibburnes Argument, who 
then pꝛayed to have allowance of the mit, by the Court, as to this. 

Coke chief Juſtice. After the allowance of this wzit, we caunot then pꝛoceed a. 
gain, wichont having, 1. A Procedendo, ad loquelam, &c. 2. A Procedendo ad Judi- 


— ciüiumzand without theſe wzits, we cannot pꝛoceed,; and this is the Law, as touch 


Ended hy 
agreement. 


A Prohibition 


ing this wit, and the allowance of it. 

Dodderidge juſtice, agreed herein, that after allowance ofthis wit, we ought 
to have two wꝛits of procedendo's befsze we can pꝛoceed. 

Nota, that after the end of Yelvertons Argument, who concluded pꝛaping al⸗ 
lowance of the wꝛit. 

Str Francis Bacon then ſaid, that this wꝛit is as a watchman to che King, and 
as a Centinell to give warning. This Caſe was ended, as befoze , without anp 
Judgement given therein by the Court, one way oz other, but large and confident 
Arguments on both lives: 


Parſiow Plaintiffe againſt Dennis Defendant. 


12. Prohibition, to the Pꝛeſident, and Counſell in the Parches of Wales; The 
Cale appeared to be this; That one Dancy, being ſeiſed of Land in Fee- ſimple, 
ok this makes a leaſe fo 1000. pears; in the time of King H. 8 unto on: Dennis, 
which came to his executo2 , and the ſame hath ever ſince from time to time, 
been enjoyed bp execuitozs , untill the heire of Dennis pꝛetending title to this, as 
heire, commenced there a ſuite fo2 this Land, and had cauſed divers offices co be 
found, of this, in the Court of Mards, that this was Fce-ſimple ; and upon this, 
the. Uice- Pꝛeſident of Wales, had pzocceded againſt him, who had che Leaſe, and 


Had ſeclev the heire in the poſleſtion, as of Fee-ſimple Land, had removed the ter- 


moz out of poſlefſion ; and hath alſo there ſencenſed againſt him, ſo} the heire, 20 l. 
in dammages foz the mean pzofits ; Upon this a P)09ibicion was pꝛaped. 


Je was ſhewed, that this matter was now in the Court of Wards, and divers of- 


\ fices found of this, that Dennis dyed ſeiſed of this Land in Fee, and that diſcencs 


have been had of this, and that upon theſe offices thus found, the Uice-Pꝛelldent, 
and Counſell there, had removed Parſlow out of the Poſleſſton , and had ſetled the 


beire in che ſame, as heire- 
Coke chief Juſtice. You now come hither too late to have a Pꝛobibition. It 


it had been, as pou ſay, that this Land had gone, foz theſe 100. pears , from exc- 


cutoz, unto exetuto, this had been then clear foz you, that it was but a terme. Bat 
here otherwiſe it is, fo2 this hath gone contrariwiſe, from heire to beire, and offices 
have been found of this accozdingly ; and cherefoze, it is co be pzeſamed , that this 
was Fee:-ſimple, Land, and nota Leaſe fo years. Alſo the Utce-Wheſivenc , and 
Counſell here, have done nothing, but what was well done, foz this wbich was 


done by them, was only fo; the quieting of che Poſleſſions , and this was well 


done. Aud chat the heirs of Dennis to enjop this uncill the right of this (ould be 
determined by the Law. But they have here gone further, and have allo given 
20.]. dammages fo? the meau yofits; Jun this their ſo doing, they have not done 


well; fox thts is the abſolute determining of che Title, to be fo2 the beire; and this 


they cannot there do: and therefoze , as to this particular, their proceedings are not 
right; 
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right; but as to that which they have there done, as to the ſetling of che poleſſion, 
this is well done by them, and the ſame ſhall fand ; but as fo2 their lentence, of 
20.1. dammages, foꝛ the mean profits ; this we will ap , but no mo2e; and ſo as to 
this particular, A Pꝛohibition was grauued, by the Rule of the Court. 


Lea Plaintiffe, againſt Adams Defendant. 


PP? an Action upon the Caſe foz a pꝛomiſe, fo2 a hozſe,the laintiffe in his Decla- 

ration ſets foꝛth, that the Defendanc had made a pꝛomiſe unco him, in manner 
fo:lowing. (S) chat if the Plarntiffe would make him a Leaſe fo} 21. pears, of cer- 
tam Land, foz 10. l. yearly rent; he did then in Conſtderatton of this, aſſume and 
pꝛomiſe to give unta him a hozſe, and ſhews that he had made unco him a Leaf? foz 
21.years, of the ſaid Land: That the Defendanc , accoꝛzding to his pꝛomile, had 
not given him the hozle, but to do this refuſed, whereupon , the Action was bzonght 
upon Non aſſumpſit pleaded, a verdict was given fo) the Plaintiffe. It was mo- 
bed in Arreſt of Judgement, that che Declaration was not good, to intitle che 
Plaintiffe unco this Action, he having here ſer fo2ch, a Leaſe made generally, ma; 
king mention of no rent reſerved upon this Leaſe, whether this Declaraſton be 
good 0: not, was the ſole queſtion. It was urged fo? the latutiffe, that the De- 
claration was good, though no Rent was reſerved upon the Leaſe , this being fo2 
the greater benefit of the Leſſee, and theretoze good, the Leaſe being made of the 
lame Land, and fo the ſame term agreed upon between them. 5 


Haughton Juſtice. The Declaration is not good, the rent agreed upon, being 


not mentioned, to be reſerve?, and he having expꝛeſſed no rent in this, he map have 
reſerved a greater rent upon the ieaſe, then was agreed between them, that he ſhould 
doe. b 
Coke chief Iuſtice. Cleerly this cannot be lo intended, being an akkirmati ve, the 
which foz a Rule in Law ought never to be intended, but to be pꝛoved lo to be. But 
as to this Declaration bere, that he had made a Leaſe unto him generally, this 
ought to be intended by the Law, te be a Leale, without any rent thereon reſerbed; 
ſo that the point here onely is, whether this Leaſe , as it is made, map be intended 
to be a Le iſe made upon the ſame contract, upon which the action is here grounded. 
Fo2 the Jury have found, that he vid aſſume and promile, prout. 
Dodderidge luſtice If ſuch a pꝛomiſe had been made to a Tenant in taile, as 
to ſapuncs him, if pou will mike me a Leaſe fo2 ſo many yeares , befoze the Sta- 
tute , 02 now, ſince the ſame, at ſuch a rent, and J will giveunco you abozſe ; he 


bꝛings his Action upon the caſe foꝛ this, and in his Declaration averreth, that be had 


made him a Leaſe fo: ſo many years as was agreed upon between them, generally, 


and laith nothing of any rent reſerved; this is not good, fo; if he made this Leaſe, 


rendriug Rent, then the Iſſue in taile by his acceptance ofthe Rent, might make this 


good; otherwiſe it is, where no rent is reſerved, fo there the Leaſe is rod againſt 


the iſſue, and cannot ve made good, by aup acceptance, being void befoze,as appears 
by 22 H. 8. Brooke title Acceptance, placito 14. But to put this doubt out of que - 
ſtion, it was anſwered, that this was Feesſimple Land, aud no eſtate tail. | 


A Prohihiti- 
on for part. 


An Action up- 
on the caſe 
for a promiſe. 8 


22 Hf. 8. Brock 


tit. Acceptance 


Coke. The doubt in this caſe, is not, whether this Leaſe being made without placi:o. 14. 


any rent reſerved, ſhall be foꝛ his greater benefit, oz not, but the Concrace here be- 
ing, to make him a Leaſe, with a rent reſerved, when he hath here made unto him a 
Leaſe , without anp Rent, whether this ſhall now be taken and intended to be a 
leaſe well purſuing, the-oziginall contract between them oz not. As to this „ 
cannot be ſo intended to be a leale, purſuing the contract, as it is here alledged. 


Croke & Haughton lIuſtices. If one ſaith to another, make me a leale ko 21. 
| F 2 plars 
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pears, and J will give you a hozle, and he makes him a eaſe ko) 60. years, this 18 
moze loꝛ his benefit, & omne ma jus, continet in ſe minus; pet he ſhall not here 
have che hoꝛſe, becauſe that by this, be hath not (as he uught to have done) pꝛeciſclp 
purſued the body of the conliveration, in his terminis, which intitled him unto the 
ozſe. | 
: . Ak one ſaith to another, go, and do me an arrand at Lork, and J will 
give you fo2pour pains,40.s. and he afterwards heating, that he dwelle d ſome few 
miles on this five Vork, (aid unto him, do this arrand foz me, et pour houſe, and 
this (hall ſuffice ; pet, this notwithſtanding; tf he do not go to York , and doth his 
arrand there, accozding to the contract, upon which the pzomiſe was grounded, he 


ſpall ne ver have the 40.5. foꝛ that he hath not purſued the body of the contract. So 


here in this pꝛincipall caſe, the ſole qucſtion is, Zhether by this Leaſe made wich- 
out anp rent reſerved, be hath purſued the body of the contract, upon which the pz0- 
mile here was grounded, the which was, co have made ſuch a Leaſe, at ſuch a 
rent. | 

The whole Court cleere of this opinion, that by this Leaſe thus made, without 
any rent reſerved, he hath not purſued che contract: and ſo by conſequence , the A- 
ction not maintainable by the Plaint iffe, fo; this hozſe, & quod querens Nil capiat 
per Billam. 


Termin. Trin. iz Jac. Banco Regis. 


Richard Harris Clerk, Plaintiff, againſt William 
Auſtin Defendant. 


Entred Hillar. 12 Jac. B. R. 


3 Rot. 1315. 


N a zit of Erro to reverſe a Judgement, given in the C. B. Ja a Quare 
Impedit there bzought, by Auſtin Plaintiff, againſt the Biſhop of London and 
Harris, fo; diſturbing of him to pꝛeſent to the Church of Bradwel, in Comitat. 
2x; juxta mare, and fo2 his Title ſbews, that Sir Edward Pincheon, being 
ſeiſed of the Advowſon in Fee, of the ſame Church, which Church being void, 
he did pꝛeſent one Genge unto it, and afterwards he granted the firſt and next avoid- 


4 


ance thereof unto the Plaintiff in the Quare Impedit ; that afterwards, (S8) 


29 Septembris, 10 Jac. the (aid Genge dyed, ſo that it belonged to him to pꝛelent, 
that the Biſhop and the Doctoz had diſturbed him, upon which diſturbance, the 
Quare Impedit was bzought. | 

To this they appeared and pleaded ; the Biſhop pleaded, that he had nothing but 
as Dxvinary, (S.) Admiſsion and Inſtitution: Harris pleaded a ſpecial Plea, (S.) 
Tyact he was perſona imparſonata, of the Church in Poſleſſion, and ſhews fo2 Ti- 
tle, chat King E. 6. was ſeiſed of this Avvowſon ; and 7 Maii 4 E. 6. he grant 
ed this unto William Harbert miles, and afterwards Earl of Pembrook Chat 
be granted this unto one Cox and his Peirs, and this was 10 Maii, 4 E. 6. after- 


wards King Edward the ſixth dyed, and Queen Mary took the Realm upon her, & 


Coronata fuit. | 

Coke chief Juſtice. J never ſaw ſuch a pleading. 

Afterwards the Church became void. by the Depzivation of Peaking, then In- 
cumbent, and that Queen Mary, (uſurpando upon Cox) did pꝛeſent oue Thomas 
Wood, who was in by ſix Boneths. 

Dodderidge. 
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Dodderidge Jultice, oblerved, That there was no time ſhewed in the Bar, when 


the depꝛavation was, no? pet when the ]32elentation of the Queen was. 
Afterwards the Church became void again, by the Keſignation of the ſaid Tho- 

mas Wood: And then William Herbert Earl of Pembrook, uſurpando upon 

Qucen Mary, dtd pꝛelent George Maſon. o 1 5 
Coke chief Juſtice. ere are ſa many Uſurpations in the Bar, as ꝛeſentati- 


ons, but pet there is no Uſurpation in this Cale, but onelp of the Plaintiff in this 


Mut of Erro}. | 
Afterwardsthe Church became void again by the death of Maſon, and that Wil- 


liam Harbart,uſurpando upon Quecn Eliz. did p;eſent one Debauk; but befoze the 
death of Maſon, Queen Mary dyed, and the Crown came to Queen Elizabeth: Af- 


terwards WIIliam Harbert dped, by whoſe death the Advowſon diſcended and came 


to Henry Harbert: Afterwards Dedauk the pꝛeſent Jacumbent did purchale the 
Advowſon to hun and co his Peirs, of Henry Harberr - Afterwards Debauk made 
his TU! in wꝛiting, and by this, did de vile the firſt Pꝛeſentation unto William Ta- 
bor, and after io Lhomas Tabor: That afterwards Cox deviſed the Fee-ſtmple to 
Thomas Tabor; aftcrwards the Church being void again, Cox & Debauk, uſur- 
pando upon Queen-Eliz. did pꝛeſent Tabor: Afterwards Queen Eliz. dyed, and 
the Crown came to King James, and the Church being void, Sir Edward Pinche- 


on, uſurpando upon the King, did pꝛeſent Genge; that afterwards it belonging to 


the King to pzelent, he pꝛelented Harris the Plaimtiff in the Tizit of Erroz. 

To this lea in Bar, Auſtin the laintiff replyed, and by this ſets fozth, That 
befoze King E 6. had avy thing in this, that King H. 8. was ſeiſed of the ſaid 
Mano; of Bradwell, unto which the Advowlſon of this Church was appendant; 
and 35 H. 8. Oe granted this unto Queen Katherine his Mike fo2 her life, and 
the King being ſeiled of the Reverſion, Queen Katherine did pꝛeſent Peaking ; 
aftcrwards the Reverſion diſcended, and came to King E. 6. who granted this co 
William Harbert Earl of Pembroke: Afterwards by the death of King E. 6. 
the ſame came to Queen Mary, who 7 Mali, 1 Mar. uſurpando did pꝛeſent Wood; 
that fo2 this, William Harbert bzougbt his Quare Impedit in the C. B. agaiuft the 
Biſhop of London, and Wood; and Wood having no title, ſuffered a Judge- 
ment to paſs againſt him, foꝛ William Harbert, bp a Non ſum Informatus, and 


a TUiit to the Biſhop, by which Wood was debito modo amotus : Afterwards 
William Harbert did pꝛeſent Maſon, the Church became void again, aud be chen 


pꝛeſented Debauk : Afterwards che Earl of Pembroke dped, and by hts death the 
ſame came to Henry Harbert, who made the grant unto John Debauk, as befoze; 
Debauk then made his Cu, as befoze, and made thiee Executois, and willed, 
that they oz any two tf them, (hould pꝛelent William Tabor to the ſaid Church up⸗ 
on the next avoidance, and afterwards to Thomas Tabor; William Tabor xetu⸗ 
ſed the Execution of the Tull, Thomas Tabor grants the Advowſon to James 
Norris, andto Edward Leawcknor, and to their Deirs, who grants this unto Sir 
Edward Pincheon; the Church became void by the death of Tabor, afterwards 
he granted the next avoidance unto Auſtin the Plaintiff, in the Quare Impedit, che 
Church became void, (o that it belonged to him to pꝛeſent; the King pꝛefented 
Harris here in the TUutcer ak Ectoz, upon which Pꝛeſentment the Quare Im- 
pedit was bzonght, with a Travers, that William Harbert did not grant the Ad- 
vowſon unto Cox: Judgement in this Caſt was given in the C. B. foꝛ Auſtin the 
Plaintiff in the Quare Impedit; upon which Judgement a Ait of Ertuꝛ was 
here bzou ght by Harris the Plaintift. FE,” | 

Note, That in this Caſe, all the Counſcl foz the Defendant were ſerved with 
an Tnjunction ; the Judges then anlwered, that they would be of Con{cl koz the 
Defendant. 

Coventry fo? the e laintiff, in the Ait of Trro2 : The fiiſt Erroꝛ alligned was, 
That Termin. Trin. twelve Jato;s, ano no mode, did appear: This (ex aſſenſu 


< partium) 


r 
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partium) wag adjourned until Craſtin. Animar. on which day, two others came in 
and were ſwozu, being of the firſt Pannel. 

Che Court all clear of Opinion, that this ts no Etroꝛ, this being good enough, 
they being all co be called again. 

A lecond Erro! aſſigned,becaule it was not here ſhewed, that there was any TW1it 
to the Biſhop to remove the Clerk. 

Coke chief Juſtice. This is no Etroz, the Writ to the Biſhop is not to re- 
move the fozmer Clerk, but it is non obſtante reclamatione of the Fncumbent : 
Thele two things are recovered in a Quare Impedit. 1. The Patronage. Aud 
2. The Pꝛeſentation. 

Dodderidge Juſtice. If he agree that the Incumbent ſhall have this, he Gall 
have his Patronage ; you cannot here ſay againſt him, Non obſtante reclamatione 
when as a Nihil dicic eſt nulla clamatio. 

Coventry, in 6 E. 3. f. 23. A difference there appears to be, between a Re- 

coverp in a zit ol Night of an Advowſon, and in a Quare Impedit. 
Coke. Me may pꝛeſent him without any zit to the Biſhop, after Judgement 
he is debito modo amotus: The it to the Bilhop, is but an Exetution of che 
Judgement Ik the King uſurps upon me, ik J uſurp upon him again, and pꝛe⸗ 
lent, and my Clerk is in by 6 Poneths, J am now remitted: And lo it was ad» 
judged in Dyers time, upon Fitz herberts Caſe, becauſe his Clerk was legally in 
by 6 Poneths, and ſo a Remitcer which all binde the King; he was amotus by 
the Judgement, and might pꝛeſent without any CTA zit to the Biſhop. 

Dodderidge. If one pzeſents unto my Benefice, and J bzing a Quare Impe+ 
dit again the D 2dinary, and che Diſturber, and leave out the Jucumbenc, vet by 
this I all recover mp Patronage, but not to remove the Incumbent. 

Coke agreed herein, when there is a certain Recovery by the Judgement: And 
ſo the Court ober- ruled this Erroz. 

AthirvErtoz - At is ſec fozth,chat 7 Junii, the Recovery was had in the Quare 
Impedir, but doth not ſhew, that the lame was byought within the ſix Poneths after 
the Uſurpation. | 

Coke. This is no Crroz. 

Dodderidge. The other Erro2s are not material: Jn the Bar here pou do 
plead, that this Advowſon was in King E. 6. who granted this unto the Earl of 
Pembroke, that Queen Mary uſurped: It is onely ſbewed, that che Clerk 
was in by ſix Poneths, but doth not ſhew, that the Pꝛeſentment was within the 
ſix Moneths. | 

Coke. Omnia preſumuntur, ſolemniter eſſe acta: It may be that the Qua- 
re Impedit bzought againſt Cox, was within the lix Moneths, and it may be not, 
but Judgement follows upon it, aud therefoze it ſhall be taken aud ſo intended, that 
the Quare Impedit was bzoughc within the ſix Boneths. 

Dodderidge agreed with him herein. 

Haughton Juſtice. Ring E. 6. did grant this co the Earl of Pembroke Queen 
Mary uſurped by ꝛeſentation, and her Clerk in by fix Poneths : A Quare Im- 
pedit then bought, hy this che Uſurpation of the Queen ts purged. 

Coke. The of the Nemitter is, becauſe he comes in by admition and in- 
Kitution, being Judicial Acts, and cherefoze remitted: Admit that the Recovery 
had been in the time of Ring H. 4. that Piercy uſurped, and aftetwards a Quare 
Impedit bzought, and a Recovery had of this, will you now have it hunted out 
whether this Quare Impedit was bzought within the Bix Monethe, this oughe not 
to be, being upon an incertainty and we ought always to pꝛeſume, that this was all 
well done, and accoꝛding to the Judgement ; fo2 that in ſuch a Cale, Omnia pre- 
ſumuntur ſolemniter eſſe acta. 

M a man doth purchaſe an Advowſon, and ſo hath the Pꝛeſentation, one uſurps 
upon the Purchaſoz, and his Clerk is in by fix Poneths: A Quare Impedit is 

| | then 
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then brought, and pallech by a Nihil dicit, the Bichop. Nihil clamat, the purchaſo} 
ſhall have bis right. 

Dodderidge agreed herein, fo that we are fo pie ſume pro 8 . 

Coke agreed, the Rule to be ſo; fo2 that Judicium, eſt juris dium, ſicut vere- 
dictum, eſt dictum veritatis & res judicata ; pro ratione, as Bracton, and this 
Judgement, is not to be intended to be contra jus. In all cauſes, where one reco- 
vers in a Quare Impedit,agatuſt a common perſon, if he names the Yncumbent, he 
ſhall then recover againſt him; and in this be ſhall recover againſt the Queen be» 
cauſe he cannot name her, And if this had been in the time of King H. 4. al had 
been one, fo; we ought to make luch intendments, as thereby we map 1 
the fozmer Judgement given. 


Nota, that afterwards, on another day, in this Term, this Caſe was ſolemuly 
atgued by all che 4. Judges. 
Haughton Juſtice. Two ertozs have been aſſigned fo the reverſing of this 


Bradbon. 


Audgement, which are woꝛchy co be remembzed. Another erroz hath been moved 


out ofthe Recozd. ; But notwithſtanding all theſe errozs, the Judgement given in 
the C. B. was well given, and the lame ought here to be affirmey ; there being no 
erroz in it - It hath been alledged , that this Church became void, by the va⸗ 
tion ol Peaking, and no time ſhewed when chis depzivaccon was, and that Arcere 


wards Wood was pꝛeſented, and in by 6. moneths, It is ewed that the Quare 
Impedit was bꝛougbt 7 Junii, primo Marie, by William Harbert, againſt the Bi · 


ſhop, and Woods exception hath been taken, becauſe it doth not appeare , whether 
this Quare Impedit was bzought within the 6. moneths, oz not? Wood being in 


by 6. Moneths if it was brought out ofthe 6 Moneths, chen by this, there is uno 


avoidance of the uſurpation by Queen Mary: there is no time, when the inſtitution 
of Wood was. . 

The }lea here, ſhall be taken ſtrongeſt, againſt him, who pleads if, | 

The Replication of Auſtin here, makes againſt him, that this was after the fi 
moneths. Det noc witbſtanding all this, the Judgement is good, and mas well gi⸗ 
ven; and we ought here co intend, that this Qua re Impedit, was bzpught within 
the 1 moneths. 

It mult be agreed, that every plea is to be takn ſtrongeſt, againſt him, who pleads 
it; as in 3 E. 4. fol. 21. Debt bzought agaiuſt one, aud, counts upon che 
retainer of the Pꝛe deceſſour of the Defendant, in office of the bailp of husvaudzp,foz 
40.8. a peer, that he did the ſervices, to the Pedeceſſo}, which came to the ule of 
the houſe ; and that fo2 ſo manp pears, he was bebind, and unpaid ; they were, at il 
ſue, and found for the Plaintiff, but Judgement Raped, becaule he did not alledge by 


3 E. A. fol. 21. 


whom he was retained, and la uncertain, and fo; this cauſe the Declaration chere 


not good. Pet it is uot requilite foz a Plea in barre to be certaine, to all intents. It 
it be uncertain, in the thing alledged, it is not good. 

In this cale here, the Quare Im pedir, is grounded upon the diſturbauce, and be 
being in bp fix moneths, is but an inducement, and therefoze is not ſo certainly to be 


alledged. Foz this is a thing ſubſequent, and matter in fact, and tberefoze not to be 


averred in the allegation, in the point of the Action, the lame . being grounded upon 
the diſturbance : but this ought co come on the other ſide, and ſhall be intended to be 


_ rightfully bzought, eſpeciallp, being pleaded, as here it is, that a Judgement was 


given, and therefoze ſhall be intended, to be truly, and rightfully given. 

It is here laid, chat the Jucumbeut, fuit debito modo amotus, by the Recovery, 
and by the Juagement of the Court, and execut ion had accoꝛdingip; therefoze it is 
implyed, that the Action was bzought within the 6. moneths ; fo if the Quare 
Impedit, had been bzoughe , afcer the 6. months paſt , the Incumbent could nat 
then have been Legitimo modo remotus, and therefoze this ought to be intended, 
that chis was well, and in due time brought. And when they went to iſlue here, and 

no 
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na exception at all taken to this, fo; this ought materially co have come , and been 
ſbewed, on the other fide. It is alleadged, by wap of Ob jection in the Bar That 
Wood, who was pyeſented. was in by 6. moneths, and that therefoze if the Plain- 


- tiffe woulp avoto This, by a Quare Impedit, he ought to have ſhewed, that the ſame 


was bzought by him, within the 6. moneths, and that the other matter onght to have 


been traverſed, In Anlwer to this. By this Barre of the Defendant, the title of 


this Advowſon is conveyed to Cox; and this allegation in the batre, that Wood 
was iu by 6. moneihs, ts idle, the lame not being chere materiall, and therefore as to 
this, nd anlwer was needfull. 

Ik a man do plead a deed of releaſe, and that I. S. who made it, at ſhe time of the 
making thereof, was of full age, and the other ſaith, that he was within age, he need; 
eth not ts travers with an abſque hoc, that he was of full age: In the barre here, 
this allegation was ſarpluſage, and idle, and lo here, in regard that he layes the 
Quare Impedit to be b:ought upon the diſturbance, a Replication to this, and upon 
this a Judgement giden in Court: Therefore it muſt neceſſarily be intended, that 


this, that notwithſtanding he was in by 6. moneths, yet when the Qnare Impetiir 
ebe who hath right after che 6 monecbes , he by this ſhall — his 
but this is not muth to be inſiſted upon, the ſame being doubtfull; but the other 
befoze urge, is co be relped upon. 

fs td the exception taken to the deviſe,this is of no foꝛce at all. (The il was, 
thac Executo)s, dy any two of them, to pzeſent one,) a man map deviſe , that his 
Executors, Wall debiſe, to ſuch a man, '{ Debatike mas here pꝛeſented : the au- 
YHoxtphere remained jopntly in chem, notwithſtanding, one of them had right to the 
advowfon, And ſo upon the whole matter, che Judgement given in the C. B. was 
Well given, ans ougbt to be afficmed. 
Dodderidge Jultice. Thee errozs have been alleadged; the fir appears in the 
Barre, when the Church became void by the death of Peaking „and upon the grant 
Cox, Queen Mary preſented Wood, who was admitted, inſtiturcv and inducted, 
aud in bp 6.-Poneths, here the pitchaſo2, had not the pzeſentment, but the patron- 
age (tCined undd Queen Mary, byuſarpacion. It mult be agreed, that if the Queen, 
02 any oo do uſurp, upon 7 purchaloz , befoze any preſentment made by him, 
and 6. Þ uo Quare Impedic bzought ; the uſurpeꝛ by this 
ein fee; and the purchaſo} remains without avy — 1 

of Weſtminſter , the ſecond-, capite 5. & pletiarcy by 6. 
Wed be defeated the Purchaſer perpetually 5 and a Hurchaſer is not within the 

. Statute. The which Statute doth recite two Uzits of Poſlelſion. (5 
Impedit, and an Aſſiſe of voxrain ppeſentment. And one Whit of right, 
3 Breve de Reco. And a Purchaſs2 cannot habe amy poſſeſſozy Action, fo; thar 
de dunnot allege a pyeſentation in hinſelf; as he vught to do, in his count: And he 


cannot have a Mut of rigbt, beraiife he cannot a ege leilin in the elplees, as he 


ought to do by tbe Law. And theſe are che 3. remedies which he may habe, and 


7 E.3.01.246 no dcher, as appeareth fully by theſe Books, (S) by 7 E. 3. fol. 246: 16 E 3. Fitz. 


16 E.3, Fitz. 
c. 


6 E.3 fol. 1. 


title preſentation placito 62. 33 E. 3. Brooke, title preſentation placito 6. 


3 E. 3. fol. 15. 43. lib. Aſſi ſur- fol. 21. 19 Hl. ö. fol. 40. 20 E. 4. fol. 


15. 22 E. 4. fol. 9. 1. By all-theſe Books it appears, that it che purcha- 
ſez do never pꝛeſent, to the Churth, but ſaffers a ulurpation, and the Jucumbenc 
of the ulurper, to be in by 6. monerhs, by this he hath now loſt his right of advow- 
fon; and the ſame is now become a right remedileſſe. But if a purchaſoz do pꝛeſent 
once, and after wards, at the next avotdance, a ſtranger pjeſents , and his Clarke is 
in by 6. moneths ; by this his right is not gone, fo2 if che Church becomcs void as 
gain, he cannot have a Quare Impedit, but a wit of droit d' advowſon, fot he 
hath right of action, and of advowſon. 7 E. 3. fol 1. in the end of the cale, it ts 
there ſaid, that if the Grandfather voth 16-5 and the right cf adbowſen delcends 

(0 


the Yacambent was by this lawfully removed. Another anſwer may be given to 


— —— 
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to his ſonne, and hetre ; Aftcrwards another p;efents , after the ſonne pꝛeſents, 16 
(hall be rather adjudged that he pꝛeleuted in his own right, then in the right of ano- 
ther, this there by Baſſet, who aro, he had known it ſo adjudged. 17 E. 3. fol. 37. 
b. by Parming, at the Common Law, purpziſe of one ſhall not put another ouc of 
his poſſeſſion, and when one pyefents, who can intend, that he pꝛelents by any wap, 
cheu by ſuch a way, as he hach title, and colour fo2 to clapme by, fo} if one do 
purchaſe an advowſon, and pyeſents, be pꝛeſents by fozce of his purchaſe , in his 
own right, and tf afterwards, another purpzent, and then he again happens to get 
a pzeſcntment, th is ſalt be intended to be in his ancient right. L.; E 4. fol. 119. b. 
in the Abbot of Leiceſters Cale. It is there (aid, That if che Ring pꝛeſents to the 
advouſon of another, and is ſeiſed, aud after the Church becomes void again, and 
the other pꝛelents, and his Clarke is in, he is now ia his poſſeſſion again, and by 
this, he hath regained the patronage. (But J do doubt of this, if it be in the cale 
of a purthaſoꝭ, there being no Book in it, ) foy that here is his meere negligence, 
aud larhes. And this ſhatl ſuffice to be ſpoken to the Barre. 
Now to the Replicationhere, and to examine this. 
FTF Firſt, all matters in fait, ought to be conteſſev, and avoided , to be traverſed, oz 
pꝛoteſtation to be taken of this - 

But here are divers matters alledged, in which chere are many oppolicions , the 
one being congrary to the other. 
The one ſaith, chat che Church became void, bythe Reſig nation of Wood. The 
other laith, chat it became void by the amotion of Wooa, without any traverſe. All 
this vetag matter iu fait; but pet notwithſtanding allthis (which is not much 
mat ertoll,) they being Here ar flue}, bereis no fozmetipicading. But nam to look 
unco che right. And as to this, dythe Replication, Queen Mary did uſurp, by pꝛe- 
ſent ation, as appears, pꝛeſented Wood; But William Herbert had che right of 
Patranage, and bꝛougbt tis Quare Impedit, ts all, a Non ſum Iuformatus pleads 


— 4 


moved: {f inh. moneths, and a Quare Impedit bought agaiuſt him. Af by 
this he ſhall recover che Patrenage. _ | : 
As to this, it. is firſt altevgevirthe Barre chat Queen Mary uſurped , uſurpan- 
do, ſhe pꝛiſented Tho. Wood;'who was admitted, inſtitused, and inducted, and in 
by 6, moneths. 1 g 
AAbecher Cox, a purchaſoz of Herbert, and ne ver pꝛeſented, yet if he. bꝛings his 
Quare Iqpedit, within the 6.4noneths, by this he hach undone all, which Queen 
Mary. ban gained, by the ulutpation. But tf this was bought alzer-the G. moneths, 
Quid operatur by this. | | | 
.Twoeſpeciall points are hete to be tonſidered. (S.) 85 
Fut how this caſe tanys upon the pleading ofplenarty. This is alledged ta be 
in ehe pꝛeſentte , of Queen Mary, but it is not alledged when-this p1eſentation 
was; and this may be in the beginniug ot her Raigne. But when the Quare Im- 
pedit is bzought, it is lait tu be m 1 Mariæ, aud he: map be in by S. moneths befoze;, 
but this dath not appear, and ſo this is uncertain, i it may be the fame was brought 
within the 6. moneths, and it map be, it was okter; {t is nom to be conlivered,whac 
we ſball here intend, upon this ſo uncertain a Baxte, and Replication. Pont 
Aa to this we 9.5 . _—_ that to be — which 2 the 
Judgement given. And where it ia ſaid, that he was by this, Legitima modo ama- 
— nike to pꝛeſume, all things to be lawfully . —— 
bag ah f in fle, Gp. Vr tar ewe ge th 
poſe is the caſe in 36. H. 6, fol. 1 7. a. hyylot; i pu ;agaiult.anschet; the 
Man of Dale, aud thzee:Acres of L and br defeat, in a pretips quod reddet; un 
afcerwards be. bjings a ſcire facias ta habe ente: tion of cho faidFJudgement 2 he 
Sall.nof{py, that the 3..Acres,-are yareel of che: „lo that4t cannotbeſo. in- 
tended. It is there ſato, that if a me _ 


ed foꝛ . palled againſt Wood , aud fo he was lawfullp.a- 


Wola Panoz; and „ 


17 E. 3 fol. 
37. Perming. 


L. 5. E. 4. fol. 
119. b. che 
Abbot of 
Leiceſſ eracaſe. 


36 H. s. fol. 
17. a. Priſot. 
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of Land, It cannoc be any wapes intended, that theſe thzee acres , are paccel of 
the Panoz, otherwile it is where a Fine is levied of a Panoz, and of an advowſon, 
there it map be, that this was parcel of the Panoz, and it map be not ſo; and ſo 


is the difference there put by Danby. 


Coke 5.pars. 
98. 6. Buries 
Caſe, 2 Eli - 
Dyer. fol.158. 


16 E. 4 fol. 
29. 


Statute of 
4 H.. capite 
23. 


= 


It is a Rule, Quod ſemper præſumitur, pro ſentcntia, as if a doubtfull ſentence 
be given in the Ecclefiaſticall court, we ought foz to pꝛeſume the beſt. As in Buries 
caſe, Coke 5. pars fol. 98.b. aud 2 Eliz. Dyer. fol. 178. Two Judgements there, 
the firſt Judgemen: upon che ltbell, in the Spiricuall Court, that he was frigidus, 
and upon this a ſentence of divozce was given accozdingly ; in the ſentence it ts ſaid, 
that he was frigidus, generally, whether this (ball be underſtood, and intended, that 
be was Maleficiatus, and ſo inhabilis, uni, & habilis alteri, oz whether it ſhall be 
intended, that he was naturally frigidus, but afcerwards, becauſe be had a ſetond 
Mile, and had Iſſue by ber, thercfoze it ſhall be intended, that the firſt Judgement 
was, quia maleficiatus. So that ſemper præſumitur pro ſententia, notwichſland- 
ing p2oof be to the contrary. 18 E.4. fol. 29. Ju treſpaſſe, lo; cutting his Graſſe, 


and bzeaking his cloſe, the Defendant claimes the Land, as ſonne aud heire of I. S. 
the Plaintiffe ſaith, that there was v divozce , between I. S. and his wife. In this 


caſe the beſt (hall be pzeſumed, and this ſhall be fo) che legittimation of the beire,and 
ſo it is alſo (aid in Burges Cale, Quod ſemper præſumiter pro legittimatione 


puerorum. 
And ik it hall be ſo upon Judgement given in scher Courts, why ſhall it not be 


ſo here in this caſe. ” 
By the ſtatute of 4 H. 4. capice 23. Judgements given in the Rings Courts, 


thall and in their fozce, and not to be avoided, but to be upheld, until thep be o- 


verthtown , by Attaint upon verdict, 02 by a Tit of erroz , and not other- 
wiſe. 

And ſo is the Common Law alſs, as the ſame appears by 18 E. 4. fol. 29. a b. 
33. H.6. fol. 43. 34 H. 6. fol.24. 37 H.6. fol. 33. AVhere it is ſaid, quod Judi- 
cia, in curia domini regis, illata, ſtent in ſuo robore , & effectu, quouſque per 


* errorem, adnihilentur, &c. And this Judgement here given in 1. Mariz , was 
never impeachcd by any Mut of erco2 , and cherefoze the ſame is to and , and 


be in its full fazce. And we are now fo2 to maintain this Judgement, and 
as touching this, we are to intend, all things conducing thertunta, to be law- 
Admit here, that the Quare Impedit was bzought after the 6. moneths. Pet 
this now is not at all materfall, the Clarke being removed. But this Judgement 
bach never been impeached, by erroz, oz attaint , the lame therefoze remains in 
fo2ce, and ſo ſhall Rand, having nt ver been avotded. 

And lo this Judgement here, remains in force , and therefore we ovght here to 
pꝛeſume, pro ſententia, chat this Quare Impedit was bzought , within the 6. mo- 
ueths; and this in maintenance, and upholding of the ſaid Judgement. And if the 
faxie was bzought after che 6. Poneths, pet becauſe the Judgement hath not been 
4mpeached, by error, oz attaint, the ſame therefoze fill Nands and remaines, in ſuo 
pleno robore. And thele are onelp the two legall wayes to impugue this Judge» 
ment; either by exx02 02 attain. 1 

As co the laſt matter, being, The Parſon ol the Church, bath the advowſon of 
tbis in Fee ; by bis laſt will , be wills, chat his Cxecutozs, two, chzee, oz any one 
of them, do pꝛelent ſuch a one, when the Church ſhall become void, and dies, and the 


Church becomes not void, till by bis death. 
That this mop be deviſed, appears by 37 H.6. a man may deviſe a Reverſion,es 
as to pale this by deed; it (hall be ſo, of this deviſe, De proxima præ- 


ſentatione , when this is granted, at this inſtant, chat che grant ſhould cake effect, 

(S) bythe death al the deviſo, at this very infkant, (S) by his death, the Church be- 

comes void ; pet this ſhall be a good deviſe. Foz notwithtanving the a ro 
; a 


N r . 
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bath no effect, but by the death, yet it hath an Inception in his life time, and this 
ſhall make it good. | | 

In 48 E. 3. A man having lands in London, vevilſeth this, and after dies with- 
out heire, which (hall now take effect, (S) the Mill, oz the eſcheate. It is there 
helo, that the Mill ſhallRand , koz that the eſcheate meerly doth commence by the 
death, but the will ſhall relate to the inception of it, and ſo ſhall pꝛe vent the eſcheat. 
31. H. S. Dyer. fol. 45. A Leaſe is made upon condition, that the Leſſce (all not 
alyen co any one, during his life, without the aſſent ol the Lelſoz, he devileth this, 
without his aſſent, whether this was a bꝛeach of the condition. It could not be an 
alienation, but in reſpect of the Inception of it. So in this Caſe here notwithſtand- 
ing they pzeſented William Tabor, who with the 2. others, was made his erecutozs, 
and the Church comming void by his Death; pet they had good right to pꝛeſent him. 
It is ſaid, that Tabor came, and refuſed the Executozſhip. But it is not laid, be⸗ 
foze whom this was; this ought to have been ſhewed. 9 E. 4. fol. 33. and 47. the 
Biſhop of Canterbury was made an Executoz, and refuſed, he was compelled to 

ſbe w that he refuſed befoze himſelf. But if he had not refuſed here, yet they might 
have pꝛeſented him; and this ts the difference between Heckars Caſe, 13 H. 8. and 
21 E.4. fol.66. they cannot pꝛelent the head, but one of the members they map 
pꝛeſent; and here notwichſtanding, that Tabor cannot pyeſent himſelf , pet the other 
two map well pꝛeſent him. Aud ſo upon the whole matter, che Judgement giben 
in the C. B. was well given, and no erroz in it; and the (ſame ought co be affir- 
med. | | 
Croke Juſtices The Judgement here ought to be afficmed. | 

The matter in queſtion ts fo2 the Church of Bradwel, which ſeems to be a very 
unkoztunate Church: Foz quod malo principio inchoatur, raro finitur bono 
exitu: Five Uſurpations have been alledged to be in this Cale; and the founda- 
tion of this Title foz Doctoz Harris, is a uſurpation by Queen Mary firſt had, 
who uſurpando did pꝛeſent Wood: Afterwards, four uſurpations alledged by the 
Pzoſencation of Maſon, Debauk, Tabor and Genge, ſo that the Bar by Doccox 
Harris, is intricated with five ſeveral Uſurpations - But debile fundamentum, 
fallit opus: And the Pꝛeſeutation, under which he doth deduce his Title, is of 
all the others tbe weakeſt : Foz the Pꝛeſentation of Queen Mary, is wholly a- 
voided by the Quare Impedit, in which the matter being generally put, the point 
here conſiderable is, Mhether it (all be intended chat this Quare Impedit was 
bzought within, oz after the ſix Ponechs ; if within the fix Moneths, then the Pye- 
lencation by this is avoided, but if after che (ix Moneths, then not. 

As to this, it is to be obſerved fo a Maxim, (S.) Quæ in Curia regis acta ſunt, 
rite agi preſumuntur: (ik che contrary be not expꝛelly ſhewed) And when a Judi 
cial act is done in the Kings Court, always in luch a Caſe, preſumetur pro ſen- 
tentia. 

In the Trpal in the Quare Impedit, the Biſhop pleaded nothing, and the Clerk 
bad nothing to plead, it therefore paſſed agatuſt him by a Non ſum Informatus : 
eſt probabilis & violenta præſumptio, that this Quare Impedit was bzought 
within the ſix Moneths, becauſe the Judgement of the Court was ſubſequenc unto 
this - And this Judgement ſo judicially given, ought not thus to be blown away 
by a bare and an uncercaia ſurmiſe, but che ſame is to ſtand and remain in fozce, uns 
til it be legally avoided by ertoz oz attaint, as appears by the Statute of 4 H. 4. 
cap. 23. Judicia in Curia regis reddita, Non debent reverſari, niſi per erro- 
rem, vel Attincta: And ſo the Uſurpation by this is clearly avoided, and (oa good 
title foz Sir Edward Pincheon. | 

Then as to the deviſe, this is clearly good: Ik a Patron in Fee, doth devile 
that his Executoꝛs ſhall pꝛeſent ſuch a one to the Church, when the ſame becomes 
void; although he cannot grant proximam advocationem, fallen in his lite, pet by 


48 E. 3. 


31 Hñ. 8. Dyer. 
fol. 45. 


9 E. 4. fol. 3 3. 
& 47. 


Statute of 
4H. e. 
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deviſe this is good; the Executoꝛ tepꝛeſents the perſon of the Teſtatoz : Aud fo the 
Judgement was well given, and ought co be bete affirmed. 
4. Coke chief Juſtice. TOhen J was the Queens Attoznep, the ſaid unto me, 

J underſtans that my counſel will ſtrongly urge, Prærogativa Reginæ, but my ill 
is, that the p ſtand, pro domina veritate, rather then pro domina Regina, unleſs 
that dom ina Regina hath veritatem on her ſive : And ſhe allo uſed to give this in 
charge many times, when any one was called to any Office by her, that they ſhould 
ever ſtand pro veritate, rather then pro Regina. 

In the argument of this Caſe, J agree in opinion with thoſe which have argu⸗ 
ed, and will confirm their reaſons. | 

* Thefe Errozs have been very pꝛobablp taken, but in this Cale there appears uo 


title ko; the King. 
The great doubt is, if the recovery in the Quare Impedit be not juff, then there 


is a Title inthe Crown; and if fo, chen ſcribatur Epiſcopo, as tt doth appear by 


all the Books But here no title appears: J ſhall in my Argument (peak unto 
thele particulars, and will therein ſhew ; 
1. Fut, That it ſhall be here intended upon this whole Recopy, that che Quare 

Impedit was bzought within the fix Moneths. | 

2, 'Secondly, Tf the ſame had not been bꝛought within the ſix Moneths, vet the 
ti le of the Eail of Pembroke is by this well reveſted, having a Judgement and 
a Bieſentment; by thts the ſame ts reveſted, and the right of the Queen, gained by 
the Uſurpation, (hall be altogether taken awap and defeated. 

3. Thirdly, As touching the deviſe, and what is wzought by it. 

1. As to the firft Point - Fo) four Cauſes it ought here to be intended, that the 


Quare Impedit was b:ought within the fix Moneths, and (his is a plain Cale - 


But to adde reaſon tothat which hath been ſatid,this is but an Jnducement to a Tra: 
bers, and is not the main point; pet it ought to be ſo pleaded, as that it ought 
p;obably to appear to the Court, that it was bꝛought within the tix Poneths. 

J will argue this by admittance, if it (hall be ſo intended The Recovd it ſelf 
p10v:s this platnly unto me, vircute cujus, & c. ab Eccleſia prædicta, prædictus 
Wood; debito modo amotus fuit; and this cannot be ſo, unleſs the Quare Im- 
pedit was brought wichtn the fix Poneths; and this is cxp2eſly Co averred, that he 
was debito modo amorus, and therefoze, &c. and the Earl was ſeized of the Ad- 
vowſon, and this is a common ground. 

21 E. z. f. 43. Baron and feme, do releaſe all the right which they had in cer- 
tain lands, which d: ed was Jaro'led ; the Mike byings aTU11it of Erro2, and aſ⸗ 
ſigns fo: Erroz, becauſe the Court Inrolled this Deed, by the Conulance of one 
whs was a feme Covert at the time: Thirning there dem ands Judgement of the 
Mit, the ſame veing, that the Oecd was Jurolled by the Husband and Tie, ad 
damnum ipſius Helenæ, and hath not ſuppoſed the death of the Dusband - To this 
it was anſweted, that the Chic ſaith, that the Deed was Inrolled, ad damnum 


ipſius Helenæ, which thing could not be intended, ik the Husband was not dead, 


(and tf he was living, the other onghe to ſhew this:) This is a good Caſe, to pꝛove 
the Caſe inthe C. B. of Nuper Epiſcopo. 

So here in this Laſe, when the Reco:d ſaith, That debito modo amoras, it 
oug*t:t to be intended that this was lawfully bought within the fix Moneths, and 
as fo) Dacto) Harris, if he had dealt Clerkly, he ought to have ſh: wed that the 
Quare Impedit was bꝛought after the ſix Monechs. 

Obj. It bath been objected, Mhether the Jncumbent be amotus, by the Judge- 
ment it fclf, befoze any Enit to the Biſhop, oz a Pꝛeſentation had by bim which 
recovered, if by Law he be not removed, any other Alle gation againſt Law ſhall 
not make en Intendment. 

Reſp. Ag to this, and in anſwer thereunto, by che very Judgement in the 
Quare Impedit, the Jncumbent is removed, and the Patronage ts by this regein- 

ed, 
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ed, ans this ſo apvears by L. 5. E. 4. f. 11 f. that without anpPyeſeucotion; by the | 
Recovery, the diſturbance is gone and a voiden, and the Jucumbeut by this recg- 2 
very is remobed ; and with this agrees 17 E. 3. f. 59. Smalls Caſe, being the beſt 17 E. 3-f.c9. 
Caſe in the Law fo) this, chat the Church to be void, vefoze he fs to pꝛeſent: There mall: caſe. 
is an avoidance in Fact, and in Law, not topzeſeur to au aon in Kam, wich- 

out an aboidance in Fact - Aud this is fox a Rule, if: he ve not co pjeſeurwhen 

the Church is void in fair, no Mut fall iſſue; to the Biſhop; 

46 E. 3. f. 13. John Marſhals Caſe, that the lain tft bo reco berad m me- 4 E 3. Iz. 
ſent after Judgement, without any Tit to the Bichop; fo that this is a Plan tate, Marſbali caſe. 
that the Church is void be loge any CUI)it to the Biſhop. 

Hillar. 37 Eliz. C. B. Rot. 620. A famous Cale between Brown and Tirrey: 5 : 
It was found by office, that luch a one dyed without Yeir, ſriſed of cectam Land . g K 8 
— of the Queen (but there was a right Her) the Queen had the poſleſſion.by u- = 

urpation. 

By the Statute made in time of King E. 6. the right Deir ſhall Travers Deer 
of Feoffment made in Fee, and a Letter of Attozney to make Libery; after werds 
Judgement was given, quod manus dominæ Reginz amoveantur, alter 
the Attoznep made Livery. 

The firſt queſtton was, TUhether by this the right of the Queen be anoved, 
without any Tit to rhe Eſcheatoz ; the Queen had no ticle but by a falſe Oſſtre, 
the Lwery was adjudged ta be good, becauſe the fame was after the Judgeimenc, 
and befoze any Tit to the Eſcheatoꝛ; and it was adzudged, that the poſſilllen of 
the Queen was amoved bp the Judgement. 

Obj. It was afecrwards objected, that at the time of the Charter 0. Teer 
ment made, he had no right. 

Reſp. Co ibis it was anſweredand reſolved, that be had good right, 105 that af- 
terwards it ſhail be adjudged a good Feoffment, upon the Judgement, Quod ma- 
nus domin amoveantur: So bere in our Caſe the Jadgemenc here Siven tn 
the Quare Impedit, ſhall reſtoze all. 

It appears by the Regiſter, fol. 17. and 61, In the Mit he map ſap, ad Ec- Regiſter, 
clefiam} jam vacantem. 1.17.51. 

21 Eliz. Dyer, f. 364. Gerrard Onſlows Caſe, the Queen did ſell g Bevelire, 
there a Quare Impedit was b;ought againft the Queen, che Ozdinary, and the Jn- 
cumbent, and pendente lite, the Queen upon a Reſignotion pzefents another ; who 
is inffitnced and inducted, and is in by fix Moneths; he is removable by a Mut te 
the Biſhop, although he be no party to the Judgement, in the Quare Impedit, 
there all the Counſel of the Queen were deceived, who helo the contrary : Fox'rhac 
by the very Judgement all are to be removed; and accoꝛdiug unto this, Abave 
known it to be ſo ad judged again. 

2. A ſecond reaſon, that it ſhall be intended that this Quare Impedit was b2huLzC 
within the ſix Moneths, Quia ſemper præſumitur, jus, & veritas in judiciis, 
Plowden, Judicium, eſt juris dictum, and none Gall alledge any thing agatuſt a 
Recozd, which is Teſte meipſo. 

3. Thirdly, here is Cobærentia aus, 8 E. 3. f. 386. old Print, and f 18 9 E. 3. 386. 
new: The Arch Deacon of Wood houſes Caſe, in an Aſsiſe of darram Pzeſenc- &c. 
ment, Colluſion to be enquired, they enquire of the right, a notable Cale it is, 
there to ſee how the Judges inclined unto the Poſſeſsiov, and to paſs wich the lame; 
and Herle there ſaith, Ik the {@oſſefſion be ſo, J will pꝛeſume the right to be - 


toꝛdingly; here are five ꝛeſentations with the Earl ol Pembroke. 


The reaſon of the Cale in 8 E. 3. is, becauſe the Statute of 7 E. 1. opdaſtts, Statute of 


Tbat if auy Church man get any Term, arte vel ingenio, this (hall be Mont Are De Re- 
main. 


See the Statute of Weſtminſter the ſecond, upon a Recovery not to Wtend eſtmin. 2. 


Co vin oꝛ Colluſion; as tout hing this, vide. 
49 E. 


EE - 
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49 E. 3. f. 29. 47 E. 3. f. 13. and Weſtmin. a. cap. 3. In another Cale, up- 
on a Recovery had againſt Pusband and Mike, durum videbatur: A Recovery 
ſhall be always intended to be true,quia Judicium, eſt juris dictũ. 

4. A fourth aud laſt reaſon is this, That Doctoz Harris had Connuſauce of 
this; fo2 pou have divers Pzoteſtations, that the Earl had no Title, but there 
is no Pꝛoteſtation of this, that the Quare Impedit was not bzought within the 
ſix Moneths, but that this paſſed by a Nient dedire, he confeſſed this. 

1 ORobris, Queen Mary was Crowned, the Depyivation to be after the Co⸗ 
ronation. 

Obj. It hath been objected, That he might be depzived in April, oz in Au- 


Reſp . But in anſwer to this, it cannot be ſo, fo2 this was after ſhe came co the 
Crown : Wood did well in this Cale, fo2 hehaving no title, ſuffered it to paſs a- 
gainſt him, by a Non ſum informatus : But Doctoz Harris hath not done ſo, but 
the concrary, as thus to oſecute this matter, without any title at all: and he ha- 
ving notice that de was amoved, and ſo was debico modo amotus; this was not 
— by him, fox Church men ought not thus fo2 to boulſter out ſuch bad 

ules. | 
Che ſecond Point, be the Recovery in the Quare Impedit, within, oꝛ after the 
ſix Poneths, pet the Advowſon is by this re veued, and the Uſurpatiou avoided, 
by che Recovery inthe Quare Impedit, and a Pꝛeſentment afcerwards : Foz if Y 
purchaſe an Advowſon, and befoze any ꝛeſentation had by me, another uſurps up⸗ 
on me, and pꝛeſents, and J bing my Quare Impedit after the ſix Moneths, and 
tog ide Jucumbe nt, a Plea is ot Non ſum informatus ; by this the Ad vowſon is 
reveſted, eſt vere dictum, and it doth reveſt this, foz here was but a remedileſs 
right, and if you will not take ad vantage of it, J ſhall by this have my right a. 
gain: J have a right, and having a Judgement co recover this, to the which Y 


hade a right, my right by this ſhall be recovered. 


There are Judictal Patents which ſhall reveſt one in his ancient right, and if the 
Kings Patent ſhall do this, a multo fortiori, a Judgement ſhall do it. 


2H. 7. f. 17, I che King uſurps upon one, and afterwards by his Letters 


Patents grants this unto him again, this judicial Patent, reciting his ancient 


right, ſhall re veſt this in him, and he ſhall be in again in bis ancient right; the King 


211. 4. f. 49. 
32 T. 3. 


there uſurped by Pꝛeſentation, to the Adbowſon of a Pouſe of Religion, and af- 
terwards reciting the ancient right of the Abbot, grants this Zdvow(ſon again to 
bim, and to his Ducceſlozs foz eber; the Abbot by this grant is again in his ancient 
right, as it is there adjudged. 


E. 4 fol. 49. Huſſey there ſaith, that in 32 E. 3. it was adjudged, that where 


the King rehearſed, that whereas he had recovered an Advowſon by default, in a 
Quare Impedit againſt a Stranger, which Advowſon was lawfullp appꝛopꝛied to 


. the Abbot, long time befoze this recoderp; after the King by bis Letters Patents 
reciting the recoverp, grants the Apvowſon to the Abbot, and to his Succello)s, 


21 Aſsiſar. 
placito 19, 


there adjudged, that the Abbot ſhould not be in by the King, but by his ancient 
right in his Remitcer, (which Book J have, but J cannot finde this Caſe there) 
here in this Caſe he hath a Judgement to recover the Patronage, and ſhall he be Pa⸗ 
tron, and the Crownallo ; this cannot be, foz this Patronage cannot be in t wo, 
and therefoze the toztious Ticle which was in the Queen, ſhall vaniſh, and the ſole 
Right ſhall be andremain in him who recovered che ſame, 

21 Aſſiſar. placito19. Tenant in Tail bath iſſue two Daughters, makes a 
Feoffiment in Fee; they cannot enter, one of them enters, claiming foz both of them, 
this is not good ; but if an Alsiſe be 2ought, and a Recovery in this, ſhe ſhall be 
vy this reveſted unto her firſt right, and her ſiſter ſhall enter with ber. 


-: 4E. 3. f.19. bp Wilby, Af Tenant in tail be diſturbed, and where he ought to 


pbuabe a Quare Impedit, he bzings a Wit de droit daduowſon, and in this reco- 


vers, 


piſcopo, & e. heing the conſequent of this. 


to be averred? c 85 
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vers, oe ſhall be in by foꝛce of che caile, and not in fee-ſimple ; nocwichſtanding that | a 
the gil of the action be ſo. Foz where a Judgement, and my right do meet together, 
T (hall be in, in mp right. | C | 
25 E.3-f.43.Sfr John Darcyes caſe, yut in Plowdens Commentaries, fol.5 53. | 
in Walſinghams Cale, where upon the default of tenant foz life, the King in te 3 
verſion pꝛapes to be received, by his Attoznep, and Serjeants to defend bis rigbe, ger Caſe; kc. 
and ſent to the Judges, to the ſame intent, and he could not be recetved , ko it be 
ſhould be received, che demandant ſhould count againſt che Ring , as agaiwſt a te. 
nant, and ſo he cannot do, but is put to his petition, he is not to impleade him, as 
cenant in no caſe , neither ſhall count againſt him, and ſo though che King was not 
received there, pet no p2ejudice ſhall come to che King, fo? if the title of rhe veman- 
dant be feint, he ſhall not gain che reverſion againft che Ring by ſuch a recovery : 
but it it be good by a Recoveryſagainft tenant foz life, this ſhall diveſt the fee-ſimple 
out of the King, who is in reverſion, oz remainder ; ſo if che King have a title, no 
recovery (hall ſhake this. | 
4-E.3. fol 19. hen the Crown hath a title by wzong, if J bzing an Action a- 4 E. 3. fol. 19 
gainſt one, when J recover, and the Judgement, and my righe do meet together, 
I ſhalt be rebeſted in my right, and the title of the Crowne ſhall vaniſh, os in Brown 
and Tirryes rale befoze remembyed. e | 
Tn Plowdens Commentaries, fol. 489. a. in Nicholls Caſe. It tenant in taile Plantae = 
diſcontinue in Fee, and che diltontinuee enfeoffe the Ring, bp deed inrolled, the Commenta- 


Ving leaſeth che Land to cenant in taile, ko life, the remainder to his iſſue fo; life; rics.f. 48 9. 4. 


the firſt tenant fox life dies, the iſſue is now remitted, by this remainder, and the fee - in Nichol: 
ſimple deveſtevd, out-of the King. into the donoz, and this without any monſtrance ſe. 
de droit, 02 any other circumſtance, 
: Do that al wales, when, tight and wrong do meet together, the right ſhall eber 
e peter ts ie f 
Now as eo Judgements given, theſe are ſacred things, and this appears by theſe 
Dtatutes following. (S.) oF, | 
Magna Charts; capite 29. 5 E.?.capite 9. 14. E.3 capite 5.'2g E. 3. capite 4- 
28 E. 3. capite 30 27 E. 3. 41 E. 3. Weſtminſter the 2.4 H.4. capite 23. That at- — 2 
ter Judgements given, in the Kings Courts, the parties and their heirs, ball be of ta. capite 2 9— 
thts in peace, until the ſame be reverſed, by erroz, oz Attaint, ik errop be in the ſame, 3. E. 3. fe. 
be it in perſonall;v2 in reall actions. | 


An the next place, As touching the de viſe here. 


Debanke,being Parſon and Patron of the Church, and deviſed the next pꝛeſenta = 
fation to Thomas Debanke, Tabor, and Cox, &c. e 
It bath been objecten, that this is a flower fallen , and lo not to be granted after object. 
bis death, loz that the Church becomes void by his death, when the devile is to take : 
effect. Jn anſwer to this, which is a high point in a low houle- Che de viſe hath Reſp. 
its inccption befoze, (S) in his life. 31 H.8. Dyer, fol. 45. befoze remembzed, 
incaſe ofa depiſe, over-rules this caſe. 4 H.4, fol. 17. axematnder is to veſt art 3 e 
the particular eſface, and good, tbixe was the Qziginall Act, a rewa 'td'the , x 4.fol.17; 
right heirsof ceſtui que vie-hereditamentaterwiſpendente filo, Anheritances, the 
ſaying of St Auguſtine. Sicut audio fic judico, & judicium rectum meum. 
ficut odio nos ſicut amo, ſed ſicut audio, Ss to judge. Ando J will conclude - 


this caſe, with che ſaping of Queen Eliz. vefoze remembzed, to Nand pro domina - +1 
veritare, Nog pro domina Regina z and that the Judgement giden in the B. wn 
was well given, and ſo the ſame oughe here to be affirmed ; Et Sic Scribatur E- 


Dodderidpe Juſtice. If J pleada recovery by default, Whecher, ought a tile 3 
i 24 H. 8. 


24 H. 8. Brookes Caſes, fol. 1 3. placito 64. Brooke, title pleadings, placitq 6. Brookes caſes. 


fol. 13 · placito 


Dictum fuit pro lege, that he which pleads a recoverte by dekault, ought to 950 $4 Kc. 
bt | 


"20" 


— — 
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= Toth vi; e tht the Defendant inthe recoverte was tenant of the 

both, die Nele but where the recovery wen by Action trpeb, he need not to 
ment ort 112 Jf one recover agatuſt aribthet , by a Nihil 

te ke Vis title. 

r not here in this Caſe , to averre his title, betauſe the fame 


. 11 a recovery again the party himſelf, I need not co averre t e 
dee. © Chi 56 bord vill be this , where eee 


the ; no avertinent needs to be; but where this doth not appear, there an aberrment 


2 Doctor Harris, moved the Court, foz dap of Execution, till Mich. Term 


hext. 

Curia. Wee will not make you any longer to be ok this milz fidei poſſeſſor, 
and ſo to burden dur Conſcience —— with this, and you will de much becter 
without it; we . in 2 


your demand. 
Coke. Dur was never pr dyes mer 3. ke monerbs, and dare 
Fan the bectet fo} you to he Re 


Impedit was 
55 then to be dere pꝛolecuting ol ſuch lies 15 0 Cſericus in oppido, tanquam 
Judgement piſcis in arido, And ſo the Rule of the Court was, Quod affirmetur Jadicium, und 


affirmed. a Wit co che Biſhop, granted foz the Defetidanc. 


Selly Plaintiff, againſt F acy Defendant. 


Aon caſe an Action upon the Caſe fo2 wap The Plviniicte lapes in his Declaration: 
3 tyat tbere was a ſpeech ol Marriage between him ond one Suſan Watts, and 


Utkelp torakeeffece. Co which Suſun the Defenvane did utter thele wn of the 
Plaintiffe , (S) Py Mile is a Whoze , aud A will obe it, foxſhe was nantche 
wich Will. Selly, the Ptainciffe, and if A dad bad C be, A hav caken them toge⸗ 
cher vding the dert and that by teafon ur tele wands, the loſt his marriage; a vor- 
virefoxthe Plainriffe, W wods not Action- 

Coke chief Juice. Iuftice Clenches Grandehilve was to marrp wich ſuch: a 
Err. 


— to whom ane ſaid, of ber, that de had had itwo Baſtards, one by one 
W tts, and anather by, Sec. By ich words ſhe loſt der Hugband.; the bzounhe 
her Action, and recovered 200. Murk, init is albone; ff the wo2ds be ſpoken ofa 
unn, as vfawomn,laying a ſpeech of Marriage. andehe lolle of his mite, it being 
ens, *arthe ſame degree and equipagets tole a Þusdand, 9) to loſe a Miſe, and 
beer bent ol the Court, Judgement was given fo; the Plarniiffe. 


Vun hun Will. Cox, Pyton, and others Plaintiffs 
x "againſt the Higb-Commiſſon Court. 


— wellp tener > tute ay Sourt, upon autbbn, u Ha- 
Mw Vo e ge Le Gen which ebey were bꝛougbt thro 
Ferurt, ind dhe 'Veturn was rod, 8, iR the cauſe-of rhetr Commtt · 
Fin bad, both fo2-themaver aun mutter of it. The 
-wi — — — he-Digh 


e Oꝛder ko2 their delivery : Chis is not good, the 
until they ſhould be delivered 3 and courſe of 


The 


oy a en, 


mmm — 
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The Return is like wile bad ko; che matter of ir, che Commitment being foz their 
refuſalco cake an Dath; this was no cauſe foz their commitment of chem, being 
to anſwer upon Dath unta certain Interrogataries to them miniſtred, in matters 
touching penal Laws, whereas they ougbt not to be compelled to auſwer upon oath, 
and ſo thereby to accule themlelves; and foz this their refuſal ſo to do, they were 
by them committed. | | 

Ju 36 Eliz. B. R. in one Mans fields Cale, befoze Popham Chief Juftice, this 


difference was then taken by bim: As to anſwering there to their Interrogatories, 
'betweenMiniſters and lay perſons. 


And as touching tbis, there is in the Regiſter, fol. 36. b. an expzels Pꝛobibi- 
tion Ne laici, ad citationem Epiſcopi, conveniant ad recegnitionem faciendam, 
and there is che UIuit accodingly, (S.) Rex vicecomiti,&c. præci pimus tibi, quod 
non permittas, quod aliqui laici ad citationem talis Epiſcopi, aliquo loco conve- 
niant, de cætero ad aliquas recognitiones faciendum, vel ſacramentum præſtan- 
dum, niſi in caſibus matrimonialibus, & teſtamentariis, &c. But this did not run 
to Miniſters. | | | 

Alſo they ought not there to pzeſs any one to take an Dath, by which he Gould 
ſubject himſelf co the danger of a penal Law, oz of Felony, chis they are not 
£0 da. 

To this purpaſe is 1 and 2 Eliz. Dyer, fol. 175. placito 25. Scrogs Caſe, who 
refuſed to auſwer unto Commilsioners appointed fo) the determining of the Dffice 
of the Exigenter of London, between him and one Colſchill, aPatentee of Queen 
Mary, upon the death of Brook chief Juſtice of the C. B. tempore vacationis, 
and therefoze he was committed; and Hindes Caſe there cited to be, Temin. Mich. 
18 . with Scrogs Caſe, who refuſed jurare coram Juſticiariis Eccle- 
ſiaſticis, 
not to anſwer, is becauſe that no man ought to accuſe himleiłk. 

And in: Eliz. in the &. B. one Leigh's Caſe, who was committed by them, fozre- 
fuſing to anſwer to certain Articles read unto him, 5 bearing of Paſs, 
aud was therefoze by chem committed, but delivered upon this reaſon, That if he 
Gould anſwer, he might by this ſubject himſelf unco a penal Law, which he oughc 
not to do. 

Alſo ja the return, there are theſe general wozds, (S.) (and other things) which 
axe nat expꝛeſſed, and this may contain matter bf Feloup ; and ſo in vertty it was, 
fo2 one of the Articles miniſtred was, TAbether he had ſtolen a Suxplice out of the 
Church, 02 not; he having been accuſed fox this, and therefoze not bound to anlwer 
thereunto. = | i 
Coke chief Juſtice. This is a Point of very great conſequence, co examine and 


— 


aper articulos pro uſura: The reaſau why in ſych Caſes a mau needs 


I Eliz, C. By 
&c. 


to (ee in what Caſes the Eccleſiaſlical Junges map examine one upon Dath, and in 


what not. 
A Miniſter, who is infra ſacros ordines: It is clear, that they may examine 
ſuch a one upon Dath. 

It is allo clear, that hy the Statute of 2 H. 4. cap. 15. and until the Hfacute 
of 25 H. 8. cap. 14. which repealed the ſame; Lay- men alſo were by them to be 
examined upon Dath, but not afterwards, (unleſs it were in cheſe two Cauſes, (S.) 
Matrimonial, being ſecret, and teſtamentary. 

In4hele; Lay men to he by dbem examined inn Oath. Sr 
Avp as to ibis which hath been ſatd, it is evinent and clear, That if they exhibit 
Arcieles to one, which congerys a penal Law, they ought not in ſuch Caſes to exae 
mine them upon Dath, notwithfkanding they have Juriſdiction of the Cauſe, fo2 
that abep all not make due thereby to ſubject.himſelf to the danger of a penal 
Law 5 


aw. | | | | „„ 
Js to Leighs Caſe remembzed, this was miſ:recited, fox it was 10 Eliz. Dyer, 
but not in the Pzinted Book; but in * other Book, a Panuſcript wzitten with 
hig 


— 


Stat. of 2 H. 4 
cap. 25. c. 


Leight Cafe, 
10Eliz, Dyer. 
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bis own hand, which Book J have, in which there are many Caſes, not in the 
Þ1inted Book; and this Cale was then in the Court of the C. B. when the ſame 
did flouriſh ; this Leigh was an Attozney of the C. B. (he loved Paſs as well as 
be loved his life) thither he went, and would go to hear this: And as touching this 
matter, the Eccleſiaftical Judges would have examined him upon Dath, he refu- 
ſed to anlwer them; upon this, thep committed him to the Fleet: The Judges 
did then pꝛeſently ſend foz their Arcoznep by a Haheas Corpus, and upon the return 
they did in this Caſe examine the matter, and ſaid, Quod nemo tenetur ſeipſum 
prodere, and ſo fo2 this cauſe they then delivered him, (the Parato; would be al- 
waps ready to cake one by the back fo2 the penalty, if he once confels the matter a- 
gainſt himſelf.) 

; In 18 Eliz. Hyndes Caſe befoze remembzed, reſolved, (ſome love money, and he 
18 Eliz. 0 loved Ulurp well) the Parator there pzeſentiyhad him by the heel, they would there 
Hindes Calc. have examines him touching this matter, upon Dath, to have hav him to (wear, 

Whether he had taken by the pear mo1e then 10 l. fox the loan of 1001. to do this 
de rekuled, therefoꝛe they committed him to Pꝛiſon; upon this he had bis Habeas 
Sug a and was diſcharged by the Judgement of the Court, upon the fozmer rea» 
| fon, 

Allo there were two other Caſcs there in the time of my Lozd Dyer, 
of che ſame nature, and upon the ſame reaſon, were viſcharged upon their 
Habeas Corpus : * nemo tenetur ſeipſum prodere, and ſo by bis own con- 
feſſion, to ſubject himlelf unto an Inkozmers ſuit. 

Pere in this pꝛincipal Caſe,they were to anſwer unto theſe Articles miniſtred un. 
to them, which concerned the refoꝛmation of che Book of Common Pꝛaper, and 
the altering of ic, which would be an offence ag ainſt the Statute of x Eliz. This 
is a new Caſe, but pet it is an old and abeaten Caſe, and hath been befoze this 

time argued. 
— And ſo a dap was given over fo2 the Court to be better adviſed herein. 

This matter was afterwards moved again, and reſted upon a Curia ulterius ad- 
viſare vult - One reaſon fo2 this was, becauſe the other party deſired co have (Fir 
Counſel heard in thisCale, and therefoze they, (S.) Dyton, Holt, Burrows and 

Termin. Mich Cox, by the Rule of the Court were remanded co the Pꝛiſon of the Fleet. 

13 Jac. B. R. Afterwards, (S.) Termin. Mich. 13 Jac. B. R. This Cale was moved again - 
dec. Concerning the Pigh Tommilsion Court, and their Oath, ex officio, to examine 
upon D ath, a matter concerning the bzeach of a penal Law, (S.) Upon the Sta- 
tute of 1 Eliz. 

Coke chief Juſtice. Lee's Caſe was, as it hath been remembꝛed, who was at 
Mals in che Spaniſh Ambaſſadozs Houle, they would there habe examined him up- 
on Dath, as touching this, but he rekuſed; and ſo was Hindes Caſe fo} Uſury : 
In ſuch Caſes they are not there to examine upon Dath. 

Ae to examine Patrons, touching coxrupt Contracts, fo2 that Nemo tenetur ſe- 
ipſum prodere. | | 
pete che Civilians are to ſhew cavſe why they pzoceed there in this man- 
ner. 

And as touching this matter, I will confer with them of che Hinh Commiſsion 
Court, and J will ſhew unto them what hath been done in like Caſes in fozmcr 
5 times; and J will further ſhew unto them che Books : Fog it is very clear, 

they cannot pꝛoceed ſo, and ſo J will ſatisfie them herein fo the time to come, 
= | And all chis I will do foz the future caſe of the Subject, and ſo co pzevent mo» 
tions in the like Cales. 

And this J will do, (not that we are afraid here to do Juſtice) foz this howloever 
we will do, but this A will do foz cheir fature directions. 

| Tye 
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The Court directed to have the Articles bzought into Court, and 10 be bere read, 
and fo? this a farther time was given. 

Afterwards this matter was moved again. 

Coke chief luſtice. This is a Caſe of great n In the time of 
Ring H. 5. fault was then found, and a great con plaint made in Parliament, that 
thep in the Eccleſiaſtical Court, would not detiver unto the parties, copies of the 
Libels againſt them, foz their eirections how to make their Anſwers, 02 to ſee in 
what caſes they might have a Dꝛohibition: Upon this complaint, and koꝛ redꝛeſ- 


ſing of the ſame, was the Statute made of 2 H. 5. cap. 3. by wich it was En- 


acted, that they ſhould have the Copy of the Libet delivered to them, by which they 


might either give an anſwer, oz pꝛocure a Dꝛohibition; and it hath been adjudged 


in the C. B. that this Statute was but an affirmance of the Common Law - And 
ſo foꝛ them there to do againſt this, is to do againſt the Lam; ſothac ſuch denying 


ok the Copp of che Libel by them. is againſt the Law of the Land, and allo to the 


great damage of the party. 

Pere in this Cale the high Commiſsion Court do not pꝛoceed by wap of Libel, 
but by certain Articles, being in the nature of a Libel; TAhether they are not 
to deliver a Copp of theſe to the party, by chis Statute. 

If a man be to anſwer, and takes his Dath to anſwer, beloze he knows to what 
he is to anſwer. 

This Statute extends to all ſuch Courts who uſe to examine ex officio; if they 
pꝛoceed there, and do not deliver a Copp of the Articles, we will then in Cuch a cale 
grant a 12Nobtvition. 

To this purpoſe, ſee 4 E. 4. f. 37. Roſe Browns Caſe, upon this Statute of 


4E 


is 


2 H.5. capite 3. That an Action upon the Caſe lieth upon this Scatuce, if xs Brennt 
they refuſe to deliver a copy of the: Articles, oz the party map have a Pꝛobibi- Cale. 


tion. 

And ſo a dap was given them, to ſhew cauſe why thep refuſed to grant this 
Copy. . 
At which time the 2 Court was moved again to have them diſcharged, being com- 
mitted fo2 refuſing co anſwer the Articles upon Oath, without having a Copy of 
them. 

The Statute of 2 H. 4. cap.15. made fo2 puniſhing of the Lollards for Derclie, 


and this continued in fozce, till the Statute of 25 H. 8. cap. 14. which repealed the _ 


fozmer Statute. 


of 2 H. 4 
15. &c. 


See Fitz. Nat. Brev. fol. 41. who wait after 25 H. 8. recites the ſaid Sta: Fitz. Nat, Br. 
tute, by which 2 H. 4. is repealed: They are not to cite men to appear befoze them, f. 41. 


niſi in cauſis matrimonialibus, & teſtamentariis, &c. 


Alio they would here cxamine them upon O ath, and ſo to diam them within the 


danger of a penal Law, within the penalty of che Statute of 1 Eliz. fo; not con- 
fozming of themſelves co the Book of Common Pꝛaper; they are therefoze not to 
aul wer upon Dath, accozding to the en reſolutions in Leighs Caſe, Hindes 
Cale, and Scrogs Cale. | 

Aito a Copp of the Articles was pꝛaped, upon which they were to be examined, 
accozding to the Statute of 2 H. 5. which was denyed them; theſe Articles being 
in the nature of a Libel, and ſo within the extent of the Statute: And lo was the 
Reſolution in Roſe Browns Cale, where they denyed 2 Copy of the Libel, a P2o- 
hibition thereupon was granted, and an Attachment foz that, this denying a Copy 
of the Libel, is a tempozal wzong. 

Doctoz Martin, the Kings Advocate fo2 the High Tommilsion, did infoꝛm the 
Court, that a cauſe was ſhewed unto him between the King and the Commilsion⸗ 
ers, and Dyton and Holt, the matter againſt them being fox miſ-demeano1s, tend* 
ing to Schiſm; thele were calle» to anſwer, being wicked Schilmaticks, tray. 


cing the Ring, faying, That his Laws are wicked and impious, ſpeaking _—_ 
I) 2 | all 
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all Church-Government ; this Court hath been in this Cauſe very much abuſcd : 
There were eight of them called in queſtion foz this, the two here are minimi Apo- 
ſtolorum, the other have anſwered; but theſe two, Non relicti, ſed electi, to ſtand 
out in this matter, and not to anſwer to theſe Articles offered co them; aud this 
tends to the great diſgrace of the King, and of his Eccleſiaſtical Court. 

Obj. As to the Dbjection, That they are not here co anſwer this upon D ath. 

Reſp. Crimes of this nature which concerns the State, do require diligent ex⸗ 
amination, and this by © ath. 


Obj. As tothe Statute Objected of 2 H. 5. and that this Cale here, ſhall be 


taken to be within the equity of it. 

Reſp. This is not lo, fo2 this Court was not then, ſuprema lex, ſalus populi, 
here is no parry, and ſo not like co a Libel; theſe men are well known to be Schil⸗ 
maticks, and it is ag ainſt the policy of the State, to ſhew unto them the particu- 
lors, upon which they are to be examined, and fo? theſe firtp pears, this courſe hath 


ſo been pꝛactiſed in this Court: Dne of thele, (S.) Burrows, had a Copy of the 


Articles delivered to him: This Faction doth much abound, and if theſe are not 
to be called into the Eccleſiaſtical Court, they will then grow bold and factious, 
and ſpoil all in the end; and if this Court ſhall not ve ſuffered to queſtion chem, chis 
Land will then overflow witch blaſph2mous and wicked perſons, and therefoze chey 
are to remain in uſon until they do confozm themſelves. P 
Coke chief Iuſtice. Here pou habe taken upon you thꝛee perſons, (S.) A States⸗ 
man, a Judge, and an Advocate. 
As an Advocate J commend pou - But fo you in pour judicial courſe, to cenſure 


' a Serjeant at Law, this doth not beſeem you. 


And as a States - man: In this allo pou are much miſtaken. 

As an Advocate we joyn with pou, if you have certified any thing done againſt 
the King: But here youſap, that chep do keep Conventicles, and do not confozm 
themlelves to the Book of Common Pꝛaper. 

All this which pou have thus ſaid to this purpole, is out of the Book, this not ap⸗ 
pearing unto us by pour return foto be: Contemporanea expaſitio is the belt : I 
have ſhewed you a Caſe adjudged, 10 Eliz. Rich. Leigh convented befoze the Bi- 
ſhop of London, fo} hearing of Paſs in the Spaniſh Ambaſſadozs Houſe, he was 
committed by them, becauſe he refuſed to anſwer upon Oach co the Artieles, and up» 
on his Habeas Corpus was then delivered by the Judges of che C. B. and ſo 


was Hindes caſe befoze remembzed. 


In Zrown and Hixons Cale, in the time of Anderſon chief Juſtice, committed 


| foz Simonp, becauſe he refuſed coanſwer, and upon his Habcas Corpus was deli- 


vered by the Judges of the C. B. 

In doing of Juſtice, we do honoz the Ring, he being the moſt renowned Ring in 
Chaiſtendom : I vou pꝛoceed againſt one upon a penal Law, in this pou ate not 
to examine upon Dath, vou are to Fine and Impꝛiſon. 

No Judges that ever were in fozmer times, have done moze fo2 the high Com · 

miſsion Court, then we have done: And as to that which pou have ſaid, that they 
oughe not to have a copy of che Articles on which they are to be examined; this pour 
Allegation is clearly againſt the Law, foz they ought by che Law to have Copies of 
the Articles delivered to them. 
We will not here encourage any Sectaries ; pou ſay that this concerns the King, 
and here we are coramipſo rege: It᷑ this matter, as pou lap, was done publickly 
in che Chureh : This is then notozious, and therefoze pou need not co examine them 
upon Dath, as touching this, when as all the Pariſh can wellinfozm you of ic. 

Dodderidge Juſtice. Mee do all of us agree with you in the due punniſhing of 
thele Sectaries; and in this we will rather ſtrengthen then weaken you; and will 
on og them of the high Towmiſſion Court with this, befoze we will vo any thing 

And 


— — ——— — 


 realons there are fo} their deliverp of copies of the lihell. 
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And ſo this reſted wich a Curia ulterius confiderare vult. | 

Afterwards )S) Termin. Hilar. 13 Jac.B. R. the Court was moved again,fo2 the Termin. Hilar. 
diſcharge of theſe Pziloners corwmt:icco by the High Commiſſion Court, and now 13. Jac B. R. 
bꝛought in by Habeas Corpus. this matter 

Coke chief Juſtice. As to theſe perſons thus commited by the High Commiſ- oed 284n« 
ſion Court, they have now been in pztion 3. qu-rcers of a pear; an Dath was there 
offered them, to be lwozn, which to do, they refuted, and deſired a CTople of the 
Articles againſt them from the Regiſter, which was denied them; fo; &beir rcfuſail 
to anſwer upon his Dach, ex Officio; they were therefoze cammuted. 

e are now to give our judgements here, upon the return now befo2e us; be- 
ing that they reluled, to receive the rites, accopding to the Book of Common Pꝛap- 
er; and foꝛ their not anſwering to the Articles, thep were committed. 

J will not by any wayes, maintain Dectartes. But the Subject ought to have 
juſtice from us in a Court of Juſtice. Fox thzee caules, my Conſcience and Fudge- 
ment do lead me in this Cale, that this recuru here is not good. 

Firft, the Stacute of 1 Eliz. ia a penall Law, aud ſo they are not to examin one l 
upon Dath upon this Law; therby to make him co accuſe himſelf; and this was ; 
Leighs Caſe, 10. Eliz. befoze remembered, noluit jurare, therefozehe was com- 
mitced, and delivered bythe Judges of the C. B. upon his Habeas Corpus; and ſo 
was Hyndes Caſe. 18 Eliz. : 

A ſecond cauſe which doth ſatis ie mp Conſcience, when they demandep the Ar- = 
ticies, they ought to bave had of them a Copie, The laying of Bracton, doth ſatiſ- 
fie me, beine tbis, S) Jura Eccleſiaſtica limitata, infra limites ſeparatas. If they 
do exceed them, then a Pꝛohibition is to be granted. | 

Alſo to pꝛoue this, that thep ought to have a Capie of the Artieles. Bp the Spcg- 3 
tute of 2 H. 5. capite 3. the Eccleſlaſticall Andge ought co deliver ta the party a Co- e On 5 
pie of the Libell; and this to be ſo, fo; his better direction, what to anſwer. Two 535 

1. Firſt, that by this, they map know, whether the matter, foz which they are 1. 
queſtioned , be within their Jurildiction, 02 not. 

Secondly, that by this, they may know, what anlwer they are to make, to the 2. 
matters againſt them. : 

Aud foꝛ theſe two reaſons, they ought to have a Copie delivered to them. The 
deniallof which is againſt the Law, And this Law of 2 H. 5. is not introductivum 
novæ legis, but Declarativum juris antiqui. They have there, but a circumſcri⸗ 
be d, and a limited power, which chey are not to exceed. 

A third rcaſon, may be dzawn from the liberty of the Subject, the which is very 3 
great, as to the impꝛilonment of his body, and therefoze, vefoze commitment, the 7 
party ought to be called to make his anſwere , and if he be committed, pet this 
ouget uot to be perpetrally; if one (hall have remedy here, foz his land, and goods, 

a multo fortiore , he ſhall here have remedp fo2 his body, fox delivery of him out 
of j32iſon ; being there detained, without any juſt cauſe. J do much diſlike of theſe 
Sectaries: In Leighs Cale, there it was in caſe of Fdolatry , being committed 
foz hearing of Malle, and delivered by the Court of C. B. Becauſe he was noc 
lawfully committed ; not to be taken pro confeſſo, his not anſwering; but we here 
will not deliver them, as there the Judges did, in 10 Eliz. Dyer. But we will 
here bayle them; and they in the interim, co make their application unto the Com- 
miſſioners in the High Commiſſion Court, and there to ſubmit themſelves to 
them. 
os Juſtice. We in this caſe here have pyoceeded, Lento pede, we habe agreed 
to baple them( curſus curiz eſt lex Curiæ,) This to the Dbjection made, that 
they are to examine upon D ath,as in the Star- Chamber. ES 
Coke. This is Inventio Diaboli, ad detrndendas animas hominum, ad Dia- 


bolum. | N 
Curia. 


| 
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14. Jac. B. R. 
this matter 
moved again. 


Curia. Me are all of us agreed here to baple them; but wichall , we advile them 
in the interim; to goe; and confozm themſelves. 

Coke. Non experientia, ſedi reverentia, as to the receiving of the Com- 
munion kneeling. 

Dodderidge Juſtice. If they think they may examine them upon Dath, and 
not to deliver them a Copie of the Articles, pet ſhall they ſtill be ſuffered co lie in 
Pꝛiſon perpetually; we will not ſuffer this, ſo to be, but we will vaile chem untill 
the next Term, aud in the mean time, to conform themſelves. 

Coke. Jn their p2oceedings here, there is no conviction, neither are they con: 
vinced by pꝛoofs made. 

Coke & Dodderidge; TUe will not here do, as the Audges, in like caſes did in 
Dyers time, there they did dilcharge them ablolutelp; but we here will now onely 


bayle chem, to appear here again the next Term ; aud ſo accogvingly, by the rule ot 


the Court, Bapl was taken foz them. 

Akterwards, (S) Termin. Trin. 14 Jac. B. R. This matter was moved again, 
and Havre) Ser jeant, took exceptions to the Return. 

Coke. As to this matter, befoze the return read , This is a return of another 
terme, and there map be other new matter happened in all this time. And thegefoze 
this is to be obſerved fo2 a Rule, and alwayes it bath been ſo uſed in ſuth a caſe to 
ha ve anew Habeas corpus, as of this terme, befo2e the Return be read. 

And ſo accozdingly upon the Serjeants pzaper, a new Habeas corpus was gran- 
ted by the Coure , and a day given foz che Reading of che Return; on which day, 
Harvey Se} jeant took exceptions to the Return, the ſame being, Quod Commil- 
ſus fuir per Commiſſionarios, pro caufis Eccleſiaſticis. The cauſe , that being 
asked openly in the Court, whether they would confozm . — accozding to 


dbbelam o the Churth, oz not. They to chis anſwered, that they tame thither to ſa- 


lisde the Judges : de B. R. aud if thepoffended afterwards in this, they would ſub- 
mit themlelves, but made no other anſwer, to the queſtion to them pꝛopounded, ei- 
ther by wap of affirming , oz diſaffirming the ſame, and becauſe thep would make 
uo other anſwer to the queſtion, fo2 this caule , thep were by chem committed a- 


The Court upon this, gave them a further time to make their return ſo as they 


would ſtand unto it. 


The Court was then moved, fo have Holt committed to the Pziſon of the Par- 
ſhalſee, being indebted to another, fo2 a juſt and due debt. 

Coke. Il it be fo a due debt, the Law is clearly ſo, that he is then to be com⸗ 
mifced to the Pꝛiſon of the Marſhalſee , and this appearing to be ſo, he was acco1- 


ding ly by the Rule of the Court committed to the Marſpall. 


ards Harvey Serjeant cook two exceptions to the return, 1. The commit- 


tut being in — manner, (S) Take into pour cuſtody the bodies of ſuch perſons, 


and them keep, untill we ſhall cake further ozder koz their delivery , this is not jus 
fifyable, ko; the lame ought to ha ve been, untill they ſhould be delivered by due 
courſe of Law. 

2 Becauſe there was no Bill againſt che parties. 

Coke. Take the whole caſe,touching matters of commitment; many times the 
parties are commit ted, donec, the buſineſſe, diſcuſſus fuerit; This here is an ill 
caſe, , it concerns the Law of God, ( the cauſe) fo2 that they did not kneel, and 
this is of a dangerous cunſequeuce, their bail is not diſcharged, by that which we 
babe done befoze, we commanded pou to attend the Archbiſhop, but did not diſcharge 
9 As to this manner of pzoceeving , J do doubt of it , but no new libell is to 

Dodderidpe Juſtice. Whether there was a libell, oꝛ not, it belongs not unto us to 
vetermine this ; they are there to deal with Þereſies „ and Schilmes, by the Sta⸗ 
tute; and this isa * this is alſo the manner of their pꝛoceedings, and we are 

not 


— 
* 
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not to take notice, whether they pꝛoceed there, in this cale by libell, oz not; but we 
do know this, that the matter, fa which thep were committed, is a Schilnte. : 
Curia, did all acco2d in this; and adviſed them to ſubmit themſelves, and not to be 
(as they have been,wozſe then befoze) when they came there befoze chem, to ſubmit 
themſel ves; and therefoze, untill their ſubmiſſion, they are to remain in Pꝛiſon. 
The reaſon, upon the firſt return of our Dpinions, foz their delivery, was, becguſe 
they were committed, upon che Statute of 1 Eliz. fo2 retuling to anſwer upon Dath, 
being the Dath ex Officio; and fo; this cauſe, they were not to be impꝛiloned; 
and lo this unlawfully done by them; but ie is not lo here now , this be- 
ing fo; bereſie, the which is hærere, & pertinaciter hærere, and they have 
as good power and authozicie , to commit, fo2 fuch cauſes, as any Court 
bath; and the cauſe foz which they are here by chem impriſoned, is fo} a great ſchiſm, 
and this doch pꝛoperly belong to them; ſo that their impꝛiſonment here is lawfull; Remanded 
and they ought tbere to ſubmit themlelves. And ſo by the Rule of the Court, they ler ian 5 
were remanded back again to the High Commilsion Court, without any Baile ta- 00t baſe: 


ken fo} chem. 


Golde Plaintiff, againſt Death Defendant. 


Entred Termin. Hillar. 12 Jac. B. R. 


N an Action of debt, upon a Bond of 300.1. being the Bond of an Appꝛentice; Debt upon 
conditioned in this manner, (S) That il he dis waſt his Paſters goods, and that bond. 
this ſhould be pꝛoved, by bis Confeſſion under his hand in wilting , oz otherwiſe, 
and if within thzxce moneths after, ſatisfaction was not made unt him, then the 
Bond to ſtand , and be in its full fozce, it is ſer fozth , that this was ſo pjoved, and 
that he hav made no ſatisfaction to him, unde actio accrevit. „„ 
The matter in queũion, and doubt in this Caſe was, touching this pzoof ; and 
what kind of pzoof this ought to be; when and how to be made. —- 
It was urged fo the Defenvanc, char by the condition of the bond, this ought to 
be pzoved by the appꝛentice, under his hand, in wꝛiting oz otherwiſe ; here it is al- 
ledged to be Wicten, but not pleaded to be under his band and ſeal ; but che ſame is 
his own confeſſion, allo that this is not co be ſhewed here in Court, but to the party 
himſelf, and as to pꝛoofs, what pꝛaot the Law tnteuds. See foz this 
Coke 4. pars.fol.74. b. in Palmers caſe, and Coke 6. pars, fol.20. in Grego- Coke 4. pars. 
ries Caſe ; tf it be ſpoken of pzoof generally, though chere are many kind of pzoofg fol. 74. b. 
in the Law, pet this ſhall be intended the beſt pꝛook, and that is by Jury ; and fo is Te caſe, 


10 E.4. fol.11.b. and 7 E. 2 Fitz. title Barre placito. 241. and Perkins in his ba = om 
Chapter of Conditions. 154. placito 791. Gregories caſe. 


Foz the Plaintiffe, it was urged, with this difference, as touching pꝛooke, (S) 10 E. 4, fol. 
where by the condition of a Bond one is to pzove a thing, befoze Juſtices of the , 3 5 
Peace, and where befoze Juſtices de L. B. R. where the pꝛoot᷑ is to be made be foze a 00 5 * 925 
private man, there the pꝛook is not to be by Jury ; and here in this Caſe, the re- | 
ference is to p)oofe by the Appꝛentice himſelfe , and no other pzoof can be. | 

As to the Dbjeceton made, out of the reference of the pzoof to his own confeſ- Object. 
ſion; That here two Iſſues by this are offered. (S) either , that he did not walt the 
goods, 02 that he did nat confeſſe che ſame ; and that this bis confeſſion here, is not 
ſufficient, becauſe it is not ſaid to be under his hand and ſeal. In anſwer to thts; Reſp. 
The p1oofe here is good, having reference to the condition, the ſame being, 
if proved by his Conkeſſion , under his hand, oz otherwiſe ,* that he hav 

waſted 
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waſted the goods; and that if upon notice of this giwen unto him, he did not 
Wager then &c. and this lo ſhewed accozvingly, under his own hand, and pet he 
ach not paid. l | 
N The | con at this time gabe no opinion, no Judgement in this Caſe, but would 
be further advifedherein, and fo the ſame was by the Court adjourned to a further 
time to hear Arguments herein. 
Termin. Mic. Afterwards (S) Termin. Mich. 13. Jac. B. R. This Caſe was moved again, and 
13 Jac. B. R. argued bp George Croke, lo; the Plaintiffe, and the onely point inſiſted upon, was 
this matter xouching this p:00f, what Kind of p2oof this otight to be, how, and in what manner 
moved again. to he made; that this proof bett is properly co be made, in the ſame Action, and 
ſuite bzought ; but otherwiſe it ts where the rekerence is eſpettally to another kind 
„ R. 2. Fitz. of pyoof, as the Caſe is in 7. R. 2. Fitz. title Barre placito 241. befoze temembꝛed, 
tit. Bar. placi- whrre the pꝛoofe is referred to no time, no} petſen, there thepwof is to be in the 
an ſutte, the Book of 10 E. 4. fol. 11. Alblaſters Caſe, befoze remembyed, the 
Alblefters caſe. bell cale in the Law fop this che rondi:ion there was, that if he didſafficientlp pyove 
Coke 8. pars. the matter, that then, & c. That kind of pꝛoof this ought to be, there appeareth. Coke 
fol. 107.108. 5 pars. fol. 10), 108. in Sir Henry Conſtables Caſe, touching pꝛoofe, where it ap- 
in Sir 3 peareth whatpzopfe is allowable by she law, and what not; and where a pꝛoofe is 
1 s tio be by a Juxp of 12. men, and where not. But where pioole is limited to be 
; wichin a certain time, as within a moneth, oꝛ thee: moneths, as this Caſe is; there 
15 E. 4. fol. 25 the pꝛoot ought un ts he by Jury, but 0 witneſſes. 15 E. 4. fol. 25 
agrees with the other books, upon the fozmer differetice , and 33. libr. Aſſiſar. 
33 Liber Aſfi- placito 1. where the reference is, to pꝛedle mad by certain perſons; and r. 
lar. placito 1. Perkins befo:e remembzed, fol. 154. placito 791,792. having viewed all the Books 
4 ee ee agrees upon the fozmer differente, where the p2opt is general, there to be by enqueſt, 
551, . in the lame ſuite, otherwiſe where che ſame is ſpecially referredco times, o2 to pers: 
lons certain, befoze whom por sto de nave, | 
*Jnthrs pyintipal caſe here, che condictonis, That ff be do waſte the goods, and 
this pꝛoved, dy ronfefſion, oz otherwiſe, he then to have three moneths co make (a- 


- 2 xj}. In 32, and 33. Eliz. in the B. R between Cogn Griffin, in an Action up- 
BA ages on the Cale fo? a pzomiſe ; two were in toatroverſp upon a wager fo running. It 
2gunſt Grif- Was (aid, that the wäger was got by veceit; the other ſaid , give me 
5 1. 8. and if pou tan pꝛopt, that this was gotcen by me, by deteit, J will give unto. 
vou 3. 1. fo} it; upon this he tothe the Shifting, aud the other bzought his Action 
upon the Caſe upon an alſumpfit, fo2 the 5. 1. and laid in facto, thathe hadgainey 
the ſame wager, by diſcere ; and ad judged rhat rhe p2oof of this deceit , in rhe ſume 
action bzought faz the 5 J. is (affictenc;3amd there in this taſe, Wray chief Juſtices. 
todKtheviltecence, where the pz0of was general, and whert with a reference , to 
rp., fo2 this is optima probatio. . 
And lo was the Caſe, 29 & 30. Eliz. in the C. B. Glemman, and Browns Cafe, 
in debt upon a Bond, the condition was, that ik ye payed to the obligee fo much, 
Er. © B. Wichln 6. months. after bis return from Venice, ppoving thts , he proved tbe Tame 
Clem 8 under the hand of the Dane bf Venice, chis was held to be no ſufficient pzoofe , but 
Browne: caſe. that the ſame ought to be by Fury. But here this'Caſe doch differ , the condition 
being, if pꝛoved by his cdnfelgion, o; otherwiſe. - 
Qa to the Dvjection ,whlch hath been made, and that very colonrably , thae chis 
Objed, confeſſion ought to be intended, anda ronfeſſion in the Action. But this is not to be 
Co, but it is a Confeſſion under his own band, 3nd this is good , and ſuflitient, ko 
Kelp, chat evety n ko ſay auy thing again his own confeſſion. And ac- 
SER co2ding to the kaꝛmer difference, it was here tn this Court fo adjudged , in a Cafe 
1, caſe, between Holliway and Tedeaſe, upon an Appzentices bond alſo. And if the Law 
$4 ſhould 


F 
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ſhould not be ſo, no remedp would then be had, upon an appꝛentites bond; and here 
in this caſe it is their own agreement, to have it ſo, & modus, &conventio'vincit 
legem. - | 
Podderidge Juſtice. The woꝛds of this condition, ate, If waſt the goods; &c. 
then, and fo often, &c. pꝛoved by his Confelſton, oz otherwiſe howſoe ver, and this 
is as generall as the ſame map be. 570 N Wu 
Haughton Juſtice. This reference of the p2oof is particular in this Caſe , the 
ſame to be, by confeſſion of che partie himſelf, oz otherwiſe , no evaſton can there be 
out of this; ifit be not to be a confeſſion, in the Action. | 
Croke Juſtice. This is to be obſerved foz, a Rule; chat if the iſſue be, whether 
due p2oof, o2 not, in facto, the Law ſhalll then try, and determine this per pais, but 
where it is upon the validitp of the p2oof, whether the ſame be good, oz not, the 
Judges they are ta try, and determine this. = 
Dodderidge Juſtice. The Caſe remembzed, in 33. Lib. Aſſiſar. placito 1; 
is a notable caſe, and do difference there is between that Caſe and this Caſe now 
here in queſtion; there it is,ifrent be behind, oz waſt done, and that 3.men to have the 
view of it, it is there ſhewed, that the rent was behinde,and that 12. men had view- 
ed che walt; auv.cherefoze he entred ; the condition there was, if pꝛoved by 8. there 
I 2, did view, but it did not appear, that they viewed it by Watt ; bur chep under 
their hands, did ceftifie, that che land was waſted ; aud this there adjudged, co be a 
good poof, the which cale over-rules this Caſe now here in queſtion. | 
Haughton Juſtice. Notwithſtanding, generally, pzoofe's to be by a Jury; but 
pet if the Tale be particular, there this pzosf ſhall be, as it is in 10 E.4. fol. 11. by 
Littleton, if to be pꝛoved, within 3. moneths, this is not to be by Jury, becauſe this 
. cannot be dane iu lo ſhozt a time. 7 R 2. makes not much to this Caſe, to 
things are there mentioned to be doue, but it comes not there to pzoof by (wo wit- 
neſſes. Pere che Cale is not put upon a generall pzoofe, but upon a pzoofe by cou- 
kelũon of the partie himſelf, and this is to be intended, a perſonall Confeſſion. 
Croke juſtice, If one be hound, to pay ſuch a ſum of money, within 10. dapes 
- after the death of I. S. this pꝛooł, is not to be hy Jury; ſo where it is referred to the 
lives of parties, oꝛ to other Circumſtances, ihis not to be trped by Jury I but the 
Law ſhall here ad judge, what pꝛoot is good. | 2 
Dodderidge Juſtice. As this condition here is, it is altogether to have this pꝛo- 
bed — being, from time to time and as often, &cc. he map make here Suns 
Croke juſtice. The matter in this Caſe that troubles me, is whether this Con- 
feſlion, were gained by reftraing , 03 by any undue means. 85 
Dodderidge Juſtice, & Curia, e may then as to this well take Iſſue, that 
either he dio not confelle the lame „ 02 that he did not waſte 62 imbeſil any of the 
goods, and then pzoof ought to be here by verdict ; but no ſuch matter there is in 
this Cale; and ſo the whole Court agreed herein, that here was good pzoof made 
accoꝛding to the condition, and that ſo the Plaintiffe had juſt cauſe of Action; and 
3 by the Rule of the Court, Judgement was eutred fo2 the Plains 
titke. „„ TX ee Eg 
Altlterwards, Hutton Serjeant,div ſbem unto the Court, that che Defendane 
bad bzoughe a T712it of Erroz, upon this Judgement, and ſo moved the Court, fo; 
ſtay of Execution, this being in the nature of a ſuperſedeas But in verity, this 


1 


Tic of Erro; was brought, and the ſame returnable, the fetond return of the next 
Terme. $4 LEP | 

Coke chiefIuſt ce. By 5. and 6 H. 7. If a Witt of Errozhath a long return, 
then Execution ſhaii be granted pꝛeſently. Mo-rauſe there is here in this Caſe wp 
have a hit of Exroz. But this Mut of -Exroz being returnable. de next 


4A 2 2 


Term, by this it plainly appears to the Court; the lame to be onely fo? a on 
J there- 


33. Lib. Aſfiſ. 
pla cite 1. 


10. E. 4. f. 11. 


7 K. 2. 


A Writt' of 
of Error. 


3 & 6,H.7- 
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A Quo wer- 
ranto. 


3 


12 an Action of Treſpaſs and Ejectment fo; a Peſſuage in Surrey, called the 
WallnuvTree ; upon Non culp. pleaded, the Jury found a ſpecial verdict, upon 
8 which 


' theretoze to be no lap of Execution. But if be had bꝛougbt his CUzit of Errs? 
- recurnable the ſame terme, then this ſhould have been a ſuperſedeas, as to the exe« 


cution. 
The whole Court agreed herein, that as this zit of Erroz is here bꝛought, 


the lame is no ſuperſedeas, to the Execution, being one ly foz delap, and without any 


juſt cauſe ; audtherefoze by the Rule of the Court, execution was granced to the 


 Plainciffe, accozding to his Judgement, notwithſtanding the ZUrit of Erroz. 


The K 1 NG, againſt Capel. 


! 


12 a Quo warranto, againſt Arthur Capell miles, fo claiming ofa Parket; 

who pleaded to this, that he claimed the lame, by Letters Patents of Ring, E. 
3. who granted this per literas ſuas patentes , unto the Abbot of Glaſingbury; 
But doth not plead, Hic in Curia, Prolat. as he ought to do. | 5 
Dir Francis Bacon the Kings Attournep, did conkeſſe all this co be ſo. Upon 
this bis Confeſſion, Hutton moved the Court to have Judgement fo2 the Deken⸗ 


| dane. | 


Dodderidge Juſtice, The Patent of Ring E. 3. be pleads not hic in Curia pro- 
lat, The firſt abbot vpev, the ſecond Abbot vyed; the third Abbot, named Whiting, 


under whom, &. _ | 
The Attomep ſhewed the Statutes of 31. and 32. H. S. and the Letters Patents 
made unto William Capell, | | 

"Dodderidge. Notwithſtanding the Confeſſion of the Attozney Generall, Pet 
the Judgement is durs; you caunot now plead, after the Confeſſion of the Accoz- 
nep Senerall. But yet, as amicus Curiz, you map ſhew any matter in Law, tous, 
The Court all agreed herein. R 
Dodderidge. The Patent is here in Court. But pet this doth not appear ſo to 
us judicialip. becauſe the ſame is not here pleaded, Hic in cutia Prolat. 

Hutten then moved the Court, to have this amended: 

Dodderidge & Haughton Juſtices,moved the Attozney Generall,foz his conſent 
herein, otherwiſe it cannot be amended, and without amendment, Judgement ought 
in this Caſe to be given ko; the King, aud againſt the patenter. 

Afterwards , at another time, this matter was moved again and | 
Coke chief Juſtice , Moved the other Judges, to have a Rule entred in this 
Caſe, tothis purpoſe ; That the opinion of the Court was, that the Plea in Barre 
here is not good, neither in tbe manner, noz pet in the matter of it; and according» 
ly, the Rule was ſo encred , otherwiſe this matter hereafter, might be evidence a- 
gainſt the King; fo? che pzeventing of which, this Rule was thus entre, by the O * 


der and direction of the Court. 


Slade Plaintiff, againſt Tomſon 
Defendant. 


Entred Hillar. 9 Jac. B. R. 
Rot. 5 30. 
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which ſpecial verdict, the caſe was bꝛie fly this, That Cutbert Beſton was leiſed in 
Fee of this Meſſuage, and held this of the King in capite, made his will, and by this 
deviſed che ſame, after the death of Alice his wife, the remainder in Fee oz in Tail to 
&c. upon this cond!tion to pay 4 1. pearly unto 4 poo Paldens, to pꝛovide lo many 
Sermons pearly,and co gtve them 5 s. apiece, and to give ſo much annually unto the 
Pꝛiſon in Southwark : The firſt Deviſec dyed in the life time of the wife, and never 
came to this;afterwards the wife dyed, and the heir of the firſt Devilee being wichin 
age, and ſo duting his minozity in ward to the Ring; during which time, thele pay- 
ments were not made accoꝛding to the condition, but at his full age; after his Li- 
very ſued, an entry made to2 luppoſed bꝛeach of the condition, bp not perfozming 
of the ſeveral payments accozding to the condition, wherein the ſole point mo ved 
and inſiſted upon fo2 the Plaintiff, was this touching the non · yayment ol theſe ſums, 
which were co be paid out of the Jſlues and Pzofics ; the ſame being in the Kings 
hands foz the minozity of the ard; Whether the non-perfozmance of theſe pap- 
ments be a bꝛeach of the Condition, and ſo to give cauſe of Entrp, 02 not, and 
whether the Meir (hall be enfo2ced to perfo:m the condition, during this his mino- 
rity, and being in Ward, and the Pofits in the Kings hands, oz not. 5 
It was urged foz the Plaintiff, that the Meir ſheulo be liable to the perfozmance 
of this condition, notwithſtanding his Minozity, TUardſhip, and the P2ofies in the 
Kings hands, foz that che condition is created here with che Ellate; and that he 
who is to ha ve the Eſtate, ought to perfoʒm this condition, which alwaps runs with 
the L aud andthe Eſtate in it; and to pꝛove that an Eſtate of an Inkant ſhall 
be bound with a Condition, and he to perfozm the ſame, and to all conditions 
in fait, as appears by Stowels Caſe, in'Plowdens Commentaries,f.355. and Coke giomwels Caſe, 
8 pars, f. 44. in Whittinghams Caſe. bec. 
It was further urged, chat in theſe thꝛee Caſes au Infant ſhall be bound. 
Firſt, Jn Caſes of neceſsitp. 2. In Caſes of compulſtion. And 3. Ja Caſe 
of Livery. 1, Fo; his Dpet, and foz his neceſſary Apparel. 2. There he is to 
pꝛeſent to a Benefice ; if he do it not within his p2elixed time of ſix Moneths, he 
(hall be bound by chis his Laches ; and (o is Perkins, f.4. plac. 15. Alſo an Jnfant perkins, f. 4. 
ſhall be liable co a Condition co pap a ſum in groſs, by 31 Lib. Aſſiſarum, pla- &c. 
cito 17. | 31 lib. Aff. 
It was urged foz the Defendanc, that here was ns bzeach of the Conditton by ** WD 
thele non-papments, during the time that this was in the Kings hands, bp reaſon 
cf the minoity of the Mard, who ſhall not be p2ejudiced thereby, by his not pay» 
ing theſe ſums, during this time, which ſhall make no bꝛeach of the Condition; foꝛ 
if the Land be carrped away by operation of Law, che Condition alſo aunexed un⸗ 
to it, (Hall paſs cherewith : and this is a good excule, to ſay that he could not have 
the Pꝛofits, (therewith co ſatisſie the conditien) during the time that the ſame was 
in the Rings hands. | 
Coke chief Iuſtice. This is a very plain and clear Caſe, that here is no bzeach 
of the Condition: It is without any queſtion, chat during the life of the Mile, no 
payment was to be made; and the ficlt here in remainder, dyed in the life time of the 
Mife, and his Heir, in Ward to the Ring, is not now to pap this, the right that is 
to him, but the Pꝛolits belong to che King - And by this Condition, che ſame is 
as much as if he had ſaiv,, That he and his Heirs ſhould pap this, as long as they 
enjoyed the Pzofits of the Land; and chis is but a deſcription of the perſon who 
oughe topay this. | 
21 E. 3. Jf Lands be given to the King, and co his Heirs, Kings of England, 
this is a deſcription of the perſon to have the lame (S.) So long as his Heirs ſhall 
be Kings of England : This is a very plain Caſe, that at the Common Law theſe 
payments are to be made, with the Pꝛolits of the Land. Rb I | 3 
20 H. 6. f. 23. If a Leaſe be made to one fo; years, reſerving a Rent, and ” 
the Leſſce is bound co pay this Rent : 4 by reaſon of a Statute upon this 1 1 
2 eloꝛe 


* . 
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befoze acknowledged, oz by another eviction fo t wo oz thyee pears, the Pꝛolics are 
ten from him; during this time, he ſhall not pay the Rent, though he be bound by 
his Bond to pap it; here in this Caſe, the Deviſoz did lee and perceive this, which 
made him to mention the tenure in capite. | 
A a man vevilech, that I. S. hall yearly pay out of the Pꝛoſits of the Land, 
ſo much: Ik he pleads that he hathnoc pam this, this is not good, but that he had 
not paid it out of the Pꝛolits of the Land, and fo he ought co put in certain the 
„ and that he had not paid ic out of the Jſſues and Pꝛoſtts of the 
Land. 

Here theſe payments could not be made, the Ilſues and Pꝛofits being in the Kings 
{ands, and lo by reaſon hereof, no bzeach of the Condition, to give an Entry fo; 
the non- payment of cheſe ſums, during this time, and no cauſe of Entry by the 
Leſſo2 of the Plaintiff foz bzeach of this Condition, and ſo conſequently Judge- 
ment ought to be given foz the Defendant. 

Croke Juſtice. The charge here is to be ſupplyed with the JIlſaes of the Land, 
and this is not to be avſolute, but ſub modo, how ? and the difference will be be⸗ 
tween this Cale, and a ſum in groſs, whith is certain. 

At he hab here ſatd, That ide tcmatnver man ſhould pay ſo much, (S.) 10 l. to 
ſuch an Poſpit al, this he hould have paid pꝛeſently; otherwile where it is to be 
paid with che Pꝛoſits of the Land; the not payment of the ſe ſums here, the Land 
being in the Rings hands, this (hail make no breach of the Condition. 
Dodderidge ſuſtice. As to thes payment, nothing is here left to ſatisſie this, 
* but that onely which riſethouc of the Land, (S.) The Jſſues and Pꝛolits of this; 
and ik chis be in che hands ol one who is not ſabjerc to the Condition, it is then im⸗ 
polsible fo him co pay ehe ſame: Aud this is not to be reſembled unto any other 
Caſe fo pzoperly, as to the Cale of Eviction. _ 

Pete the condirion1s'tobe ſuſpended, 'becauſe the party could not perſoꝛm this, 

wconrſe'of Lawche cannot bzeak this condition, as the Caſe is, this being to be 

ozmed with the Pꝛolits; it is therefoze a plain Caſe here, that this non-pap- 
ment is no bjeaoh 6f de Oondition, the Pzofics being inthe Rings hands. 

Haughton Juſtice, agreed heriin: Cbis is a Condition, which hath alſo a Con- 
dition in it ſeik, to do and perfozm this ſo long as he hath the Pꝛolits. 

_ " She Cale of Edicalon pꝛoves thin plainly, as where a Leaſe is made of two A: 
ttks, with a condition to pap a Rene, one oł them e victed by an eign Title, the cou- 
ulcton dy this is gone: Do here inryis Cale, the Land being in the Rings hands, 
the nöt · payment dt thele ſams, uttoꝛding to the condition during this time, is no 
Aud lo by the whole Court, nullo contradicente, here is no bꝛeach of the condi- 


Defen · Mun, und (6 nid tauſe cf Entry to avoid the Eſtate, thus deviſed in this conditional 


maner; and that Judgement ought there foze to be given foz the Defendant, and ac- 
"fo2dingly the Nule of the Court was, Quod querens Nil capiat per billam. 


Nota, In an Action upon the Caſe againlt baron & feme, foꝝ woꝛds ſpoken 

by the ile. (th 

_ "Man. ſecundary, Clench, and the other Cletks of che Court, all ſaiv, that in this 

"Cafe che Puisbaiid ts not to be found culpable, becauſe nothing is laid to his charge; 

the verdict here was, that they were not guilty. 

Curia, if a feme ſole do a Treſpaſs, and then takes a I)usband, the courſe in 
ding is, that boch ol them, che Baron and feme, do ſay; that the Mile is not 


Coke chief Jultice. In this pzincipal Caſe fo2 the woꝛds, it is as if they ſhould 
lap, that the Cipent and his Attoznep are not guilty ; tbis is good there, and ſo 
"here 8 As to the Pngband, the verdict is void, good lo) the Mile alone, the Þul- 

dand not guilty. 


. 


* 


The 


.— 


und a TA: The nit being, si querens fecerit te ſeturum but ſo is not the Bill. 
in u De 
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The Nule of the Court was, ; that this verdict is good, as to the Mife, who did 
ſpeak che wozds ; but a void verdict as to the Dusband, being onely named and 
jopned fo2 confomity, ano nototherwile- 


Haver Plaintiff, againſt Gibboxs 
Defendant. 


| ho a nit of Erroz to reverle a Judgement given in the C. B. the Cale appear 
ed to be this; One bzoughthts Bill bphis Atcoznep in the C. B. in which he had 
Judgement; upon which Judgement a Mit of Erro; was bought, and the erroz 
aſsigned was, becauſe he had found no Pledges. 

Curia, This is a clear Etro, and fois 12 Eliz. Dyer, fol. 288. placico 53. 
where foz default of Pledges, the Judgement was reverſed. 

And ſo was there a Caſe, Termin. Mich. 11 Jac. B. R. Vaughan Plaintiff, gs 
gainſt Delahay Defenvanc, in a Wit of Errozto reverle a Judgement given in , 
the C. B. in Bebe; che Erroz alsigned was, becauſe no Pledges were encred ups © 
on the D ziginal Wait in Debt, and fo that by 12 Eliz, Dyer, and 9 E. 4. f. 27. 
everp Plaintiff ts to be by bis Pledges ; che realſon of this, becauſe he is to be a- 
merced, if Judgement be given againſt bim; and ſo fo this cauſe it was there held 
per curiam, that to this omiſſion of Plevges, the Judgement was erronious, and 
fu this cauſe the fame was reverſed. 

Curia: In the p)incipalCaſebere, Bledges map be entred when the parep will, 
es appears by 18 E. 4, fol. 9. where it is held by all the Judges in B. R. Thatia 
any Bill oꝛ Mit, where Pledges are lett ont, that the party at any time, hanging 
this Plea, may linde itoges, faz that this is in the diſcretion of the Judges, and 
is but matter of fozm. 

And with this agrees 2 H. 7. f. 1. where aCaſe was moved in B. R. one ſues 
a Bill agaiult another, in Cuſtodia Mareſealli, 8c. after emparlance the Bill 
was 'biewed, an no Pledges found co purſue, Tahether he might chen, (be- 
tig in Mother Term) put in Pledges oz not; and Huſſey being in Court, 
by adviſe he entred his Pledges : But he chere took a difference between a Bill 


In this pylntipal Cafe, another mutter mas nioved, being this, That this being 
tation upon a dne ot Piwüevge, and no Piiviledge found: It was 
urged, that #f:he-appear, this is good, and not to have an Attachment of Pytvi- 
ledge to bꝛing him in; ik he appear gratis, this is good, without any Attachment; 
il a Capias be awarded to take one, fo} to make bis appearance at ſuch a time, and 
he appears, the Capias mot retianed. 

Curia. This his appearance gratis, is good: But as to this laſt Erroz, Curis 


ulterius ad viſare vult. 


Ball Plaintiff, againſt Collis 
Defendafit. 


TG 


Coke chief 


Een nn, 
bw Mich. 32 & 33 Elz, nB. R 
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A Writ of Er- 
ror, 


Mich. 32 & 
33 Elix. &c. 


Term. Trin. 
37 Elix. &c. 


Judgement 
affirmed, &c. 


Debt upon an 


nh Fey aa 


Quelſb & Uxor Plaintiff, againſt Carpenter 
Defendant. 


Na UI1it of Erroz, to reverſe a Judgement given in the C. B. againſt them, 
in an Action upon the Caſe fo2 ſcandalous woꝛds ſpoken by the Wife of the De⸗ 
fenvanc, in the Action - upon Non culp. pleaded, a verdict was found fo2 the Plain⸗ 
tiff, (S.) Quod ipſi ſuntinde culpabiles - Judgement there given: A Uzic of 
Erroz bꝛought coreverſe this Judgement; che Erroz alſigned, becauſe the Jury 
found, Quod ipſi ſunt inde culpabiles, the Tozvs being ſpoken by the TAife 
onelp, 

: It was urged, that this was no Erroz, but the Judgement oughe to be af- 

ried. : | | | 

And ſo was it held in a Caſe which was, Mich. 32 & 33 Eliz. B. R. Rot. 53. 
Stanley Plainaf?, agataſt Oſbeſton Defendant, in an Action upon the Caſe fox 
woꝛds, bꝛought agaiuft baron & feme, and the wows laid to be ſpoken by the Mile; 
upon Non culp. pleaded, che Jury found, Quod ipſi ſunt culpabiles, a Judgement 
giben fo2 che Plaintiff. 

Upon this, a Tit of Erroz was bꝛought in the Exchequer Chamber, Termin. 
Trin. 37. Eliz. and the ſame Erroz there aſsigned,” as now in this Caſe, which 
Erro; was there over-ruled by all che Judges to be no Erroꝛ, but that the Judge 
ment was well giden, and ſo the ſame was there affirmed - And upon this pꝛeſident 
ſhewed in Court, by Mr. Man, ſecundary. 

The Opinion of the whole Court was clear, that this was no Erroz, but the 
Judgement was well giben there koz the Plaintiff, and ſo by the Rule of the Cour 
the Judgement was affirmed. 


Nota, per Coke chief Juſtice. -Jk one be delivered to the Sheriff, in Execu- 
tion bythe Rings Whit, he is by this preſently in execution, and in his Cuſtody, 
without his laping hands on him foꝛ to arreſt him, and ſo is 7 H. . fol. 4. & fol. 30. 
and ſo hath always the conſtant pzactice been, as J have obſerver. | 

Nota. by Coke chief Juſtice. F; a Rule obſerved in caking of Bail, upon a 
Mut of Erroz byought, if che Erroz alsigned be matter in Law, then the ule is to 
take Bail of the party: But if the Exroꝛ be upon matter in fait, then the ule is not 


to take Bail, befoze this matter in faic be tryed ; and ſu is the difference. 


Berry Plaintiff, againſt Perry 
7 Defendant. . ? 


3 


Entred Mich. 12 Jac. B. R. 
Kot. 386. 


E an Action ol Debt, fo the non perfoꝛmance of an award, the Caſe appearcd 


tobe this, The Defendant was bound in a Bond st x00 |. to ſtaud to the Arbi- 


. 


triment of four men, of all Actions, 8c. Ita quod, the ſaid Axbitriment be ſo made, 


and delivered in wiiting 


, under the Pands and Seals of theſe four, oz of any thzee of 
of chele Arvicratozs made the Award between the parties, and deli- 
under the Danys and Seals of theſe thzee ; An Action 4 — 
| zought 
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bzought upon this Bond, fox uot perfozmance of the Award made. | 
To this ag Defendant pleads in Bar, that the Arbitratozs made no Ward, and 
o no bze 
| The Plaintiff replyed, and Hewes the ſubmiſsion, as defoze ; and alſo ſhe ws, that 
bbpee of the Arbitracozs did make an award, and did deliber the ſame under their 
{ands and Deals, the which the Oefendant bath not perfozmed,unde actio accrevit. 
To this Replication, the Defeudant demurred in Law. 
So that the onely point inſiſted upon, was, TAhether this award here ſo made 
by thꝛee of the Arbitratoꝛs, and delivered under their Hands and Seals, be an a- 
ward well purſuing the ſubmilsion, 02 not. 
| The Court, upon chefirſtmoving of this, was of Opinion, that this award is 
| ro be made by four, but the ſame map be given up by anp ch2ee of them. 
| Coke chief Juſtice. Chee of them may ſubſcribe, but not make this award clear- — 
| Iy; four are to make the award, 0} elſe the ſame is not good. 
| Dodderidge Iuſtice. Fir, The Submilsion is to four , and referred co 
| their power to Arviirace, ſo as the ſame award of the ſaid Arbitracozs, be made by 
| four, 02 by any thꝛee of them, given under their Hands and Deals. 
| The whole Court at this time, upon the firft moving of this. ſeemed to be ſtrongly 
| of opinion, that this award, upon this ſubmiſsion, ought to be made by all four of 
the Arbitratoꝛs, but the ſame map be well gnifted by thzee of them, otherwile chere 
ſhould be an apparant repugnancp. 
Colce. All the matter reſts upon this part (made ) we will ſee the Books, and 
be better adviſed. 
Dodderidge. (made) ought to be referred to the four, and the ſignifying of 
chis award, to 2 els four, oz to any thꝛee of them. 
Ando without laping auy moze at this time, Curia adviſare vult. 4 
Afccrwards, (S.) Termin. Mich. 13 Iac. B. R. this Caſe was moved again, Term. Aich. 
aud urged fo the Plainciff; that this award is good, and that by the woꝛds, four oz ,* e 
thꝛee may make the award. x 
Coke. Four are tomake the award, ita quod, the ſaid award ; this is to be the 
laid award. made by four accoꝛding co the ſubmiſs ion. 
Haughton Inſtice. By anp four 02 thzee of them to be made, indented, anv be- 
libered, under their Pands and Seals; whether this refers to four 02 there, ita 
quod, the laid Arbitriment, &c. here it may be fn ſuch a Caſe well diſtributed co 
four oz to thꝛee, but not ſo in this pzincipal Caſe, where the reference is unto four, 
and this way the whole Court ſeemed to encline. 
Coke. All the point and difficulty reſts here upon this wozd (made: ) This ſhalt 
be by faur, and to be delivered under the Hands and Deals of four oz chꝛee. | 
Dodderidg e. Four to mate this award. and thꝛee to put their hands to it, and 
ſo by this ſence all che wonds ſtand well together. 
Coke. There is here a clear repuonancy in theſe wozds. 
Dodderidge. But this Repugnancp, with this Conſturuction, Mall be made good. = 
Coke. Pet there is a Repugnancp here 2 It is clear, that four ought tomake 
the award, pet his meaning per adventure was, that thꝛee might make th the award as 
| well as four, but we are not now to judge upon his meaning, ſo as the ſame award 
| be made by four, and put in TUiting by thzee : The one may be a Plow-man, . oz 
may have other bulineſs, ſo that he cannot ſtay the wꝛiting of it. 
cAbere it is left generally to be done, the common people call the making ok it, 
the wzicing of the ſame; ſo four map, and ought ts make it, but thzee may write 
and ſubſcribe it: The ſubmiſsion here was to four, ita quod, the ſaid award, &c: 
this to be of the four ; Natura non facit falrum, Nec ars facit faltum, ita quod, the 
ſaid award and Judgement, and this to be by four. 
George Croke fo} the Plaintiff, infozmev the Court of a direct ytſident, ad- Term. r 


Judged contrary to this they ſeemed to hold, which was, Termin. Paſch. & Iac. B. K. . 
Rot, 
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Term. Paſch. 
14 lac. B. R. 
c. 


9 E. 4. f. 43. b. 


Touching 
pewers. 


4 Eliz. Dyer. 
217. ec. 


parties, that theſe four, oꝝ any thꝛee ofthem 


Rot. 64. between Girling and Sallows: In Debc upon an award, the ſubmil- 
ſion was to four, ita quod, the ſaid Arbitratozs, oz anp thꝛee 02 two of them, do 
make their award of the Pzemiſes in waiting, under their Hands and Seals; thzee 
of them made the award, aud this award adjudgev'to be well made: But a Wait 
of Erx0z was bzought, and the Judgement reverſed, becauſe it was not ſhewed 
chat this award, ſo dy then made, was under their bands And it was urged, that 
arbitrimentum, eſt arbitrium boni viri, and therefore the lame is to have a fayo2- 
able ſence any conſtructian to be made of it. 

Coke. I will be adviſed of this Pdpeſident, cited te be adjudged in point, and J 
will ſee and peruſe the ſame, and ſo fo; this time it way adjourned over, with a Cu- 
ria ulterius adviſate vult. 

Akterwards, (801 Termin. Paſch. 14 Jac. B. R. this matter was moved again, 
and long argued. ($.) 

By Sidnam fo? the Defendant, again che award - 
And by Whitlock 62 the Plaincifi; that the award was well made, by thzee 
of the Arbitratoxs, aud the ſame well purſuing he ſubmiſsion : The Authozity 
here given to the Axhitratows, eſt poreſtas alternativa, the ſame _ to four o to 
thꝛer of them, and in the nature of a Commileian, being poteſtas Delegata, 9 E. 

4. fal. 43. b. touching Arbitratoꝛs; a good Caſe, ſhewing of what chings they 
are in Arbitrate, and wbere it is ſaid that an Arbitrato) is a p)ivace Judge, made by 
the parties: And as touching Powers, they are of chzee ſozts, (5, ) 

1. Firſt, Ozdinery powers created by the Law. 

2. Delegate powers, by Commiſsion: And 

3. Thirdly, Arbicxary powers, by che Parties, 

4 Eliz. Dyer, fol. 217. It is there ſatd, 8225 60 every award there are five things 


incident, (S.) 


1. Themacter of che Controverſie. 

2. The ſubmiſsion co the Arbiteate2s. 

3. The Parties to the ſubmilsion. 

4. The Arbitratazs themſelves': And 
5. The making of their award. 
D every award conſiſts of ewo parts, (S. ) 
1. The matter of the atvard-:+ A l 
2. The mauer o2 fam of the award. 
e as the (aid:award : This ball reference to the matter, but nat to the maner 
of the award: And an Arbitriment ought always to bove a benign and a favozable 
conſtruction, the lame being acco2ying to its definition, Judicium boni viri, ſe- 

cundum æquum, & bonum, and therefoze ta be conftryed favozablp. 

And yere it is, ſo as the ſame award by them, m by any th2ee of them, be made 
and given up: This power of making is material : And this, by theſe words, is 
given to them four, oʒ to any thace:of them; and that by the fozce of this (ita quod) 
which is conditionalis dictio, & coactira coactare precedentium, & denotare 
modum. 

Coke chief Juſtice. If Reparnancies are here, as in the Caſes of Jnteref, 
8 to be looked into, and to be weighed - J will look upon che P2elidenc 

Dodderidge iſtics: Without al queſtion, the meaning of the parties here 
was, that this award might be made bychem four, to whom the ſubmilgion was, o2 
to anp three of them - It is one thing to make an award,and another thing to make 
ame andto deliver this m.. 
ton be pꝛeſdent ſbewed expounds the aut hoꝛity. 

The Court ſeemed now co be cleere of — that the meaning here was of che 

might make che award. 

— A do as pet ſomemhat doubt of this Caſe, becauſe here is but an authozi⸗ 
ty, 
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tie, und no intereſt, and no luch repuguancies (hall be matertall in cales of autho- 
rities, as in Cates of Intereſts, ta make a thing void. 

And lo this Cale was again ad journed, fox the Court to be better ad viled here⸗ 
in 


Foure Judges. 
1. Haughton Juſtice Retited the Caſe as befoze. 


Ji this Cale Judgement ought to be given fo2 the Plaintiffe. The point here 


ouelp4s this, whether by this ſubmiſſion, thꝛee have power to them given, as well 
as foure, to make the award; this power they have, and this award thus made by 
thꝛee of the Arbitrato:5, is a good award. And ta pꝛove tbts, it reſteth upon the con- 
ſtruction of the Bond. The ſirſt part of the Condition, is fo2 the perfozmance of the 
award of 4. if he had ſtaped there, and ſaid no moze, then they all 4, were to have 
made the award, but he proceeds further with an (Ita quod) the ſaid award by 


Aftcrwards at another time, this Cale was moved again, and argued by all the 


them, oz by any thꝛee of chem be made, and if this ita quod, ſball give any conſtru« 


ction to the pꝛemiſes, is the ſole queſtion, now to be diſcuſſed. And as to this, the 
ita quod, here hath enlarged their Authozitie, given unto them, by the firſt wozds. 
And alſo this (ita quod) hath here explained thee things. (S) 
Firſt, Mho ought to be the Arbitratozs. 
Decoudly, In what manner, their arbitriment is to be made. 
Thirdly, the time, bcfoze which the award ought to be made. 
Aad all chis ſtands well together, and map well be made parcell of the firſt part of 


the condition, and map alſo well explain this, ſhewing thereby, what ſhould pꝛecede; 


And this is the nature of an (ita quod, ) which may either reſtrain, o2 enlarge the 
1: ciniles. Aud this ſence doth well accoꝛd with the rules of the Law, fo2 that, ex 
precedentibus, & conſequentibus, optima fit conſtructio. 

Pere in this Caſe, he is not bound to perfozm the arbitriment of 4. but with an 
(ira quod) that this be made by them 4. oꝛ by anp 3. of them, of che laid Arbitra- 
toꝛs, oꝛ auy thꝛee of them ; the ſame arbitriment, of four, oz of any thꝛee of them; 
cthele are the woꝛds of tge condition; and if this award be made by 3. pet by theſe 
wowds, tc (hail be che ſame arbitriment, and ſo this is a good explanation of the 
former wos, and that this ſhall be ſo, may be pzoved by many Caſes. 


35. Aſſi ſar· placito 14. Lands are given to B. and to his heirs fo2 ever, (ik he 


ave heirs ok his body) and if he have none, this to revert again, to the firſt donoz, 
here the ita quod, doth reſtrain the pꝛemiſes. So this particle (Si) ſometimes voth 
expꝛeſſe, ſometimes, it doch expound, abzidge, and explaine. 

5 H. 5. fol. 6. Land given to Baron & feme, hæredibus eorum, & aliis hære- 
dibus, of the huſband, Si dicti hæredis, of the Baron, and feme ſhould die with - 
out Flue. This as in our Cafe; there, dicti hæredis, taken fo2 heirs of the body; 
the lame construction, as here. So here in this Caſe; thele wozds make foz the 
Plain'iffe; here it is named the ſaid abitriment, notwithſtanding it be made by 3. 
and fo this expoſition, makes all the wozds to and well together, and to agree with 
the Rules of Law. ; | 

2 R.3.fol.18. By Huſſey, Fairfax, and Catesby, Juſtices ; in the Exchequer 
Chamber. It thꝛee, and another man ſubmit themſelves. to the award of one, of all 
debts aud demands between them, who hath power by this to make an award of all 
matters which the three have againſt che fourth, joynt ly, oꝛ of every matter, which 


every of the 3. hath againſt the other; It he award, chat one of the 3. ſhail give 


ſomething to the fourth perſon, and that the other two ſþall be quit, and where he 
findes that the fourth perſon, owes to one of the 3. 20s. the which be awards, to be 


35 Aſsiſar. 
placito, 14. 


5 H.5.fol.6, 


z R.3.fol.18, 


** 


paid unto him; and that he owes nothing to the other two, and doch therefoze a- 
ward, that he ſhall be quit againſt them, this is a good award. And this is a good 
Caſe ; if an award be made foꝛ any of the thꝛee, it is lufficient ; for bere this be- 
ing in caſe of an abitriment, the which is * intendment of Law, to make Peace, 

and 
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Coke 5 pars. 
fol. 103. 
Haughtons caſe 


19 H. fol-37, 


Tracyes caſe. 


and to put a pertect end to matters of Controverſies , in queſtion; and cherekoze in 
maintenance of ſuch awards, a reaſonavle conſtruction is to be made of them, and 
ſo it was in the Cale of 2 R.3. fol. 0 And to make this moe evident, it appears 
Coke 5. pars. fol. 103. in Hungates Cale , that an abitriment is to be taken, accoz- 
ding to the true meaning of the parties, notwichſtanding the wozds ol this do enfo2ce 
it otherwiſe; and ſoit ſhall be bcre in this Caſe , where the award made by thzee 
is a good award, purſuing the ſubmiſſion, and ſo 6ught to have been perſozmed by 
the Dekendant; foz not perfozmance of which award, the {latnciife here had juft 
cauſe of Action; and ſo Judgementought to be given fox him. 

2. Dodderidge Juſtice, Agreed herein, that Judgement ought to be given fo? 
the Platnciffe. By the condition of the bond, he is to ſtand to the award of 4 ita 
quod, the ſaine award,of the ſatd arbitratoꝛs, o any thꝛee of them, be made, aud gi⸗ 
ven in witing, belo e ſuch a day; theſe woꝛds, at firſt do ſcem to have a ſhew of con- 
tradicton in them; and to carry this Expoſit ion, lo as the ſame to be made by four, 
and not to be made bp thzee. But the difficulty is not great, if you will conſider the 
context of cheſe wozds, no ipeech being, of an arbitriment co be made, un:ill they 
come to theſe wozds, (S) by 4. 02 bythzee. | 

As touching arbitruments , thele grounds are to be obſerved; If there be any 
contradiction in the wozds thereof, ſo that the one part cannot ſtand, with the other; 
the 1. part ſhall and , and the oiber be rejected. But ik the latter be but 
an explanation of the fozmer, there both parts ſhall ſtand. Jn 19 H. 6. fol. 37. Fc 
is chere ſaid, that Arbicratozs are Judges; bere they have only an Authozitte, and 
therekoze the ſame ought to have a favourable erpoſicion ; boni eſt judicis , lites 
dirimere, Bracton, and this, which is the cauſe of Juſtice , is not to be made the 
cauſe of injuſtice; Do here in this Caſe, this which is the cauce of peace, is not co ve 
made the caule of ſuite, and of contention. 


Arbitrimentum eſt boni viri arbitrium. 


As to the woꝛds here, they are to have ſuch an expoſition, which map lawfully 
ſtand with the att done by them, and with the wozds alſo. In Plowdens Com- 
mentaries, in Throgmorton and Tracyes Caſe; The intent of the parties is to be 
taken; if there be no abſurditie therein; lo here in this Caſe. 

As to the wozds here in this Caſe, ( ita ſemper quod.) 

Firſt. Four are clected, the Obligation to ſtand to ſtand to their award; after. 
wards there comes a modification. (S) (ita quod) the ſame award, (what award is 
this? ) not of all 4- but ſo as the ſame things compꝛimitted unto them; The ſame 
award hath referrence here, to the things to them ſubmitted , not to the perſons to 
which the ſubmiſſion was, this comes in afcerwards, where he ſpeaks of that which 
is to be dont; and this to be by 4. o2 3. ol them; and ſo the ſenſe of thele woꝛds are, 


(S) So as the ſame award, of the things compzimitted be made by 4. oz by 3. of 
them. The ſame award, of the ſaid Arbicratozs, concerning che pzemiſes, be made, 


(ik it be demanded by whom, this to be; 

The anſwer is, By them four, oz by any thꝛee of them. : 
And ſo by ſuch conſtruction, theſe woꝛds are plainly expounded. And if you bill 
lay the parts ofthis together, it will then be manifeſt, that by theſe wo2ds here, 
3- have as good power to make this award, as four have. And this (Ita quod) doth 
modify their power, firſt to them given; and here by this he doth explain himſelf, in 


what manner he will be bound; and this is evident by this conſiructian. That the 


2 R.3.fol.18. 
19H.6. 

22 L. 4. fol. 
25. 


ſame award, doth not include the perſons, but the thing ſubmitted. An award, is 


called , arbitrĩum boni Viri, and the ſame is not to be taken ftricely,but largely,in 
the point of ſubmiſſion , accozving to the intent of the parties ſubmit- 
ting, and accoding to the power given unto them. And this appears to be ſo , by 
2 R.3. fol.1$; befoze remembyev, and by 19 H.6. and 22 E. 4. fol. 25. 7 
20 H. 


, 7d 
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20. H. 6. fol.18. The ſubmiſſion, was of a matter between him and another, ſin- 
gularly, by this they may make an award, foz matters, between him and another, 
which be hath in the right of his TUlife, and ſo by this, the (ame ſhall be taken large- 


20 H.6.fo'. 
18. 


ly, and this at ter the award made. The reaſon of this is, becauſe an award is to 


make an end of differenccs , and concentions , and co ſettle peace between the par 
tics. And fo} this cauſe we ought to uphold ſuch awards made, if by any means we 
can , by che Rules of Law. | 

17 E. 4. fol. 3. Tws ſubmit themſelves to the award of another, who doch award, 
that the one ſhodld deliver up to the other, the Teſtament of his Teſtatoz ; In an 


17.E 4.fol.3i * 


Action of Debt bzought, the Defendant pleads, that he had delivered unto him, lite. 


ras teſtamentarias, and there adjudged, that 
ward foz in effect all is one. - 

36. H.6. An award is made, fo; one to enfeoffe. I. S. who comes unto him, and 
requires him to ts eufcoffee I. N. aud him, to the uſe of him, and his heirs;the which 
he doth accozvingly , by this he hath perfozmed the award, having purſued bis in» 
tent, but not the wozds ; and pet this a good perfozmance. So that in Caſes of 
awards, and the perfozmance of them, the intent is co be obl:rved, and ſo it is 
here in this Cale, and no contradiction , ſo chat this award here made by thzee, is 
a good award, aud the ſame ought to have been perfozymed, which being not done, 
che Plaintiffe had good caule cf action, the Replication here is good, no caule of 
Demurrer, and ſo Judgement ought to be given fo the plaintiffe. 

Croke Juſtice . Jn this caſe Judgement is to be given fo the Plaintiffe, Anj- 
mus hominis, eſt anima ſcripti. I will in this Caſe follow the intent, and ſee 
whether the ſame be againſt the wozds, 02 repugnant to hem, oz whether the wows 
will beat a double conftruction,and then, ex precedentibus, & conſequentibus op- 
tima expoſitio,, we are not to make ſuch an expolition,as that one part ſhould over- 
thzow the other; J will not in this Caſe diſtinguiſh between authozittes, and inte- 
reſts, the one to ſurvive, the other not. Nimia ſubtilitas, & Nimia cucioſitas in ju- 
re reprobatur, & qui hæret in litera hæret in cortice , Caſes map be inſtanced to 
pꝛove, that Grants are to be taken, accozding to intent of the parties. Pere the a- 
ward is to be made by them four, oz by any thꝛeę of them. In this, and in all other 
ſuch Caſcs, qui bene interrogat, bene docet. Ita quod, the ſame award 8 Eliz. 
Dyer. this is to be referred ad rem, the ſame awatd , of the ſame things be made 
by the ſaid Arbitratozs , oz by any thꝛee of chem. And ſo take the wozds in ſuch 
a manuer here, and there is no contradiction at all. Alſo ſuch awards are alwaiests 


by this he had well perfozmed the a- 


36 H.6, 


8 Eliz Dyer. 


be taken in mitiori ſenſu, ut res magis valeat quam pereat. In this Caſe here is 


a good awarv made; and being not perfoꝛmed, the Plaintiffe bad good caule of Acti- 

on; and is Judge ment ought here to be given fo che Plaintiffe. - 
Cote chief Juſtice. The wozds here are , ſo as, the ſame award, 8&c. The 
queſtion is, whether this be joint, oz ſeberall, and whether there be any repugnan- 
ty in theſe woꝛds oz not? prima facie, there ſeems to be here ſome kind of contras 
rie tie in theſe wozds ; but pet upon a moze frice, and perfect view, there is none, 

and in this, it is like unto an optick glals. | 
This ar bitrunent here is good, well made, and purſuing the ſubmiſſion, In this 
2 „Jagree in omnibus, with the reſt that have argued, and that fo theſe rea- 
ons. | | 

1. Becauſe it is the office of every interpꝛeter, in all Caſes, as well divine as hu⸗ 
mane , to find the true intent, and meaning of the parties, if by any way this may 
be, and when this is once found out, then he ought ſo co marſhall the bufineſſe, that he 
ſwerve not from the rules ol Law. And here che intent is very apparent, that four 
oz thꝛee were to make this award; lo that his intent is plaine, and perſpicuous. The 
Biſhop of Norwiches Caſe here, was this, he made a Leaſe of all the demeaſnes of 
his Mannoz, to one Derrick, in 25 H. 8. aud further of Norhelmes, granted unto 
him the keeping of the Parke; what is the on of a Judge here, to gather the in 
2? tent 


Reaſons. 


The Biſhop ef 


Norwiches 
caſe. 
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tent of the partie. It was adjudged here in this caſe, that the Parke, the lople thereof 
did not paſſe, but the cuſtody of the Parke onely. There the firſt wozds do carry all 
his demealnes, and the ſoyl of the parke alſo. But the ſubſequent woꝛda, do limit, 
in what manner he intended this to be, and vo alſo quallifie his grant. Oo here in 
this Cale, the ſubmiſsion, is to four Arbitratoꝛs, (Ita quod) this explains his mean- 
ing. To this purpoſe was the Cale. 
Hil. 34. Elix. Hil. 34. Eliz. in the C. B. Rott. 120. Between Carter and Ringſtead, the Caſe 
GB..Rott120. of Odiham remembyed. 8. pars. fol. 118. inDoctoz Bonhams Caſe, conſtruction 
&c. there of all the words. 1. There were generall words, which paſſed all his lands, 
boy. the woꝛds ſubſequent, did well explane the fozmer ; and lo it (hall be here in this 
Cale, | 
2. A ſecond reaſon, grounded upon the difference between an authozitte, and an 
iutereſt. Jn Caſe of an intereſt, it can hardly be ſevered, oz divided. | 
Bradlon. Bracton. Nihil tam conveniens, eſt naturali æquitati, quam voluntatem do. 
mini, volentis rem ſuam in alium tranſferre, ratùm habere. Pere we are in 
Trin. 3 1. H. Caſe of an authozitie. To this purpoſe, there was a'Caſe, Trinit. 3 1. H. 8. Rott. 
8. Rejt.420. 420. Benloſe, Sir Thomas Longford was ſeiſed of the Mano of Langford, vid 
Ec. grant unto one Fulgeam, and to another, the next ad vowſon, & Habendum, eis, & 
hs eorum uni, conjunctim, & diviſim. Reſolved , that this grant was not good, 
acer, yecauſe an intereſt cannot be divided; and with this agrees. 14 Eliz. Dyer. fol. 
= ©—2ag m 304. placito 54. | 
: 3. A third Reaſon, becauſe we are here in caſe of an authozitie, being in Caſe of 


an arbitriment, in which thele things are to be obſerved. (S) 


2 R.z.fol.8x, 1. Firſt the parties ſubmit ting 
22 K. 4. fol. 2. Secondly, the thing ſubmitted.— and 
ene, 3. Thirdlp, The perſons co whom. And in all theſe a favourable conffruccion, 


is to be had, 
1. The perſons ſubmitting, as 2 R. 3. fol. 18.22 E. 4. fol. 25, Harringtons caſe. 
Ik three, on the bne ſive ſubmit cheinſelves to the award ol, c. Afchere be a joyne 


« 


Jntereft, this is to be reſpected, and alſo the intereſt of the perſons. 


Mich. ag & 30. Eliz, Beckwiths Caſe, &6, E. 2. Brooke title Covenant, pla- 
cito 49. As thep are not to ſever an tncereft, ſo not to ſever a Covenant , as there 
belp, the perſous, ta attend upan the interen, on che Covenantees ſive, not to be ſe- 
vered ; And lo in Caſes of Tbitruments, 

39.H.6.f.9. 3 In the things ſubmitted. By the Rules of Law, if they be joynt, (S) of all 

Coke 8. &c, Actions reals, and perſonalls, an award made of one onelp, is good by the law. 39 
H. 6. fol. 9. is againſt this. Put it is lo reſblved. $.pars. fol.97.98. in Baſepoles 
Caſe. It « ſubikiſſion be mave, of thee ſeverall matters, an award made of any 
one of them is good, and ſo is 8 Eliz. Dier. fol. 243. The difference is, If they 
ſubmit 3. feverall matters, ſo as of all of them, an award be made, there the g- 
ward is to be made of all, and if made but of one, the ſame is not good ( but if chele 


wozds be wanting (S) (lo aof all &c. ) there the Law will make things joynt, 


to be leberall, andcheceif the award be made of any one ol them; this ſhall be good, 
19 H.6.fols, ap this purpoſe, is 19 H.6. fol.6, 7 H. 6. fol. 4 1. 4 Eliz. Dyer fol. 276. But in 
7. &. this 2 bere „ 


, it is not ſo. The reaton why arbicriments ought co have ſo great 
Favour, is chis, when after a ſubmiſſion, between me, and another, and J have made 


bim ſatisfaction, accopding to the award, if after this ſo vone, be will trouble me; and 


urge me to plead to him, fo2 this vexation, there is aſpeciall Wit in the Regiſter. 
fol. 111. called Breve de arbicratione facta. In which dammages are to be reco- 
vered fo2 the vexation , aud it were good, that ſome one would bzing cis 


The reaſon why awards are fo be favoured, | 


| Quia expedit Reĩpublicæ, ut ſit finis litium, . 
; u 


* 
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In 5 E. 3. the dap of an award is called the day of love, and Herl there ſaith, 
I Ecce quam bonum, & quam jucundum, eſt habitare fratres in unum; and he there 
ſaitb, That he remembzed he was at one of thole dayes. 
Pere in this Caſe, all the parts of the Deed do take effect at one and the ſame 
time, by the delivery; lo as the lame award, by them, oz any thꝛee of chem, be 
made. 
All theſe woꝛds are to- take effect together. 
This award here, is to be made by four 92 by thꝛee, nothing is here to be reject- 
ed: Ik theſe wozds, (S.) (the lame had been omitted, no queſtion bad there then 
been in this Caſe : But this (monoſpllavle) (ſame) J will not teject, but expound 
it (ſame) this to be of the matter ſubmitted co them, (S.) of che pzemiſes - Be made 
by them oz by any thꝛee of them. | 
Obj. It hath been objected, fo2 what caule ought this to be ſo, this award be- 
ing to be made by the ſaid Arhitracozs. 
Reſp. In anſwer to this, (fame) is not here to he taken, (the ſame) which, idem 45 E. 3. f. 22. 
numero, but fo; idem ſubſtantia, and this is proved by 45 E. 3. l. 22. 46 E. 3. f. Ke. 
32, 33, 34. 30 Aſſiſar. placito 12. and Littleton, tit. Rents, f. 48. placito 222. 
If one bath a Rent ⸗charge, and purchaſeth parcel of the Land charged, by which all 
the Rent is extinct : It the other grants unto him, that he and his Þeirs ſhall di- 
ſtrain, propter redditum eundem, adjudged, that this (hall be the like Rent, (S.) 
(redditum ſimilem) and with this agrees & E. 4. f. 21. (the ſame) taken foz the 
ſame in ſubſtance, & viſcerina expoſitio, quæ corrodit vipera textus;lo as it alters 
the conſtruction of Law. Here in this Cale, the woꝛds which bekoze were jopnt, 
by this, ( ita quod) are nom made (everal. | 
As to the Cale which hath been ciced between Girling and Swallows ;this comes 5watowreafe. = 
not unto our Cale, there the ſame hath reference onely to the perſons, 
As to the making of Arbitriments, this hath alwaps been my rule, che one co 
make a releaſe pꝛeſentlp to the other, and the other to make a Covenant, oz a Bill 
obligatozp foz the payment of che monep, to be paid by him by the award of the Ar- 
bitratos. ad 
As co the pleading here. 1. The award is, That John Perry was to pay 501. 
if he have nothing awarder to be done to him, the award then is not good. Allo 
two bound to another, 30 Mali, to ſtand to the award of—— of all Dilkerences,- 
Suiis and Actions then depending; they may be depending 30 Maii, but not in 
> April, aud anArvicriment (all never be ayded by an Aberment, as appears by 22 M. 6.f,35. 
22 H. 6. fol. 39. and 16 B. 4. fol. 8, & 9. agood Cale, but ill repo)ted. c. 
Allo the leading of the Award here is, That all Actions, and cauſes of Actions 
_ ſhall ceaſe; this is good, but it had been better to have ſaid, That he ſhall ga quit 
touching the Actions. | 
| Obj. It bath been objected, Chat he ought to have alledged a bzeach of the A- 
ward, o2Qocauſe of Action; the award was, ts pap the money at oz befoze ſuch 
a dap, the other ſaith that he did not pap it ſuper cc. 46 
Reſp. Pet this is good, fo} if he did not pap it befoze the day, he did not pay * 
it ſuper diem: Oo that the award here is good, and the pleading is alſo good, and fen fer che 
ſo Judgement ought to be given foz the Plaintiff: And actozdiagly the Rule of che Plaintifl 
Court was, Quod judicium intretur pro querent. 


—— —_ — — — 


Perry Plaintiff, againſt Berr 
Defendant. 
1* a Tit ofErroy by bim bzoughe in the Exchequer Chamber, befoze the Judges 


of the C. B. and the Barons of the Exchequer, to reverſe 
ment: The Errozs upon which they relped were theſe, (S.) 


A writ of Er- 
ror in the Ex- 


foyer Yudixe- 8 
t. One 


— 


3 
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8 ; 1. One upon the alsigument of the bzeach of the award, tye payment bug a- 


warved to be made, ante vel ſuper, ſuch a day; fo2 byeach, it is (aid, that he did not 
pap this ſuper diem, and doth not ſay that it was not paid ante diem: This Erro2 


was ovet-ruled by the Judges, foz ik it were paid ante diem, it was not then 


unpais ſuper diem. 


2. A ſecond Erroz, One was bound, this being ſubmitted, the Arbitratozs have 


made no award of this; the award being, that the (aid O bligation ſhall remain in 

full foceunco the Plaintiff, and as it was objected, this is as uo award at all: This 
Iudgement af- Extaꝭ was allo over-ruled by che Judges, chat the award was good, and that they 
firmed, 1 could not have mad? a better award of this, to have this to and and be in fo2ce. 


And fo by all the Judges, Termino Hillar. 14 Iac. in the Exchequer Chamber. 


the Rule was, Quod affirmetur Jadicium pro querent. in the firft Action. 


Copper Plaintiff, againſt Dickenſon 
Defendant. 


Action on the I N an Action upon the Caſe, grounded upon a pꝛomiſe, the Caſe appeared to be 
for pro- this, The Plauntiff had goods Batled unto him fo2 a pawn oꝛ pledge, in the pꝛe- 
caſe lence of the Defendane, being a third perſon; he ſaid, That if the other would not 
4 75 bis money, he would then ſell the pawn to raiſe his Money: Upon this, 
Defendant being pjeſent, ſaid untohim, Keep the Goods until ſuch a time by 
pon, Without ſale of them, and if he do not then pay you, J will ehen pay you the 
money and take the goods - Upon this, be kept the goods by him without ſale ; the 
Delendant not paying the money accozding to his pꝛomiſe, unde actio. 
Fs by chief Juſtice. This is a good conditional bargain and ſale of che 
ds. Eres | LY 
Haughton Juſtice, - agreed with him herein. ir | | 
Coke. Ik the Defendant had paid the Poney, and the other not delivered the 
goods, he might well have had foz them an Action of Detinue. 
 Dodderidge Juſtice. Jf one have Mares, purpoling co ſell them another de- 
firing to buy them, aich unto him, Do not ſell them away, but carry till ſuch a 
day, and A will chen pay pou foz them; this is 13 and a good confi- 
deration, foz by thts he is bindered in the interim, the ſale of. chem. 
The Court were all clear of opinion, that tn this Caſe here was a good conſide- 
ration co raiſe a pzomiſe ; and ſo by the Rule of the Court, Judgement was given 
— 1 „„ 


Nota. That an Exception was taken to an Andictment, upon the Otatute of 
Wots,s Stat, of 8 H. 6. cap. 9. of fozcible Entry, fo that it is therein ſaid, quod adtunc, & ad- 
8H. 6. tac. hucfuirfirmarius; Andif it be ſo that be was ad huc, 8c. then there was no put- 


ting out, and ſd the Jnvictment not good. Kt: 

The whole Court clear of opinion, that che Anviciment was good, this Ex- 
ception notwithlkanding, fo2 that he is firmarius ftill, chough he be ouſted, and ſhall 
pap his Rent: But if he had been adtunc, & adbuc exiſtens liberum tenementum, 
&c. xood, but repugnant in it ſelf ; but there is no repuguancy 


* — 
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| |  entred upon ſuper poſſeſſionem intrave- 


rum, not ſhewing that they did eject him. 
uri, This ſhall be ſo intended, lo che exceptions were over · ruled, and the In⸗ 


58 5 dicement good, per Curiam. 
| = Hs The 


+. od 
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The K IN and Arden. 


Ota, In the Cale of Robert Arden, his Counſel moved the Court fo to 
have a Copy of the Attainder of Edward Arden his Anceſto}, intending to 
bring a TTizit of Erro2 to reverſe the lame. 

Coke chief Iuſtice. By 22 E. 3. and by all che Books, if one be attainted of 
Treaſon, no TUzit of Erroz (hall be brought of this, without a Petition befote - 
made unto the King, to give his alowance unto this. 2. Ik one be attainted of 
Treaſon, and cxecuted tog the ſame, as the Anceſtoz of Arden here was, no Mit 
of Erroz is to bebzoucht of this at all, fo; the inconvenience that may happen, 
you cannot have aCopp of the Attainder : If pou can obtain leave of the King to 
p2olecute this, in this mancr, (by a (aſter of requeſts) yet J will not grant this 
unto vou, befoze A have ſpoken with the Ring: Fo that this is a dangerous thing, 
and if this courle ſhould be alowed of, by this wap, all actainders might be ſearched 


into by Wits of Ertoꝛ, which is not to be ſuffered ; and ſo by the whole Court, 
this motion Was denped. | 


Nota. An Exception taken to an Indictment, upon the Statute of 8 H. 6. wore, upon 
cap 9. of fozcible Entry, becauſe is is not therein ſhewed, in whom the Free- hold the Statute of 
Was. 8 H. 6. cap. 9. 

Coke chief Juſtice. Clearly this ought to be ſhewed, and to ſay diſſieſivit, & 

;ntraveiunt, &c. the Statute ſaith expzelly, Diſſeiſe, and cheretoze Tenant by 
Eiegu, oz by Statute Merchant, cannot endite one upon the Statute of 8 H. 6. 
but he ought to ſhew that he did him expulſe, and diſſeiſe the Reverſioner. 

Curia, But this may be upon the Statute of 5 R. 2. cap. 7. Me ought to pur - Star. of 5R. 
ſue the wozds of the Statute, Ubi ingreſſus non datur per legem, ibi non, &c. 2. cap. 7. 

Coke. This is not good, upon the Statute of 5 R. 2. manu forti & illicite, 
are not zquipollens, he ought pꝛeciſcly to purſue che wozds of the Statute : So 
was it in one Slanys Cale, an Indictment upon the Statute of Uſury, of 37 H.8. = 
cap. 9, Touching a cozrupt Bargain, there it was ſaid, that he did lend money, and Stat. of 37 H. 
did take mote then after the rate of &c. but did not lay it to be a cozrupe Bargain; 2!*© 9 

this was not good: So an Indictment foz cutting of a Purſe, if he doth not ſap 
that this was done, clam & ſecrete,the ſeme not good; he ought co purſue the wo:ds 
of the Statute : Alſo the concluſion here is not contra formam Statuti. 

Curia, Cleaily this Indictment is not godd, and foz theſe Exceptions che Fn, Indictment 
dictment was quaſhed per curiam. : quaſhed, &c. 


The Corporation of Colcheſter, againſt gc. 


Ota, By Cokechicf Juſtice, and the whole Court in this Caſe of Colche- Nota, Teuch - 
1 ſter, concerning cheir Cozpozation : That ik there be a popular election of '* Corpora 
the Majo; and Aldermen, in Coꝛpoꝛation Towns, and this happens to breed a con- 

fulion amongſt them; this map be altered by their Agreement, and by the common 

conſent ok all, to have their elections made by a fewer number, but not other wile 

But if by their Charter they are to be elected by them all, then this is not to be alter⸗ 


ed, but by and with the general aſlent of the whole Town, and ſo by this means to 
take awap confuſion, 


Baker 
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Action Caſe 
for words. 


Coke 4 pars, 
f. 17. b. &c. 


Iudgement 


given for the 
Plaintiff. 


Debt by an 
Executor. 


2 N. 2. Ke. 


Bracton. 


Baker Plaintiff, againſt 


Defendant. 


15 an Action upon the Caſe koz ſcandalous wozds, upon Non culp. pleaded, a 
verdict was given fo the Plaintiff : It was moved in Arreſt of Judgement, 
that the Declaration was not good, the ſame being, That ſuch a one, named Caro- 
lus, being ok good name and kame: The Defendant, dixit de præfato Carolo ; 
where is this Baker, Innuendo, the ſaid Carolus Baker: J, he hath taken a falſe 
Dath, and J could make him look thzough the JPillo)y. 5 

It was urged, that this Occlaration is not good, becauſe there was no Ba er 
ſpoken of befoze, and the Innuendo will not make this good; and to this purpoſe 
the Caſe between Teams and Rutlech, was cited, Coke 4 pars, fol. 17. touching 
the tozce of an innuendo. 

Coke chief Iuſtice. The Declaration here is good and fuffictent 2 If one (all 
ſap of a Counſelloz, where is this Counlelloz, Innuendo ſuch a one, this is good. 

Dodderidge Iuſtice. If one hall Cap, your Father-in-law ts foꝛſwozn, innu- 


endo I. S. pour Father-in-law, and lo laio in the Declaration, this ts good. 


The whole Court clear of opinion, that the Declaration here was good, and ac⸗ 
coꝛdingly the Rule of the Court was, Quod judicium intretur pro querent. 


Hornigold Plaintiff, againſt Bryan 
Defendant. 


* an Action ok Debt, bꝛought by the Plaintiff as Executoꝛ, be being Executoz 
ratione teſtamenti, from this will; the Defeudane by wap of Plea appeals, 
Mhecher he map have this plea foxto appeal, oz not,afcer which,there remains now 
no Mill pꝛoved, fo2 that this appeal doth ſuſpend the pzoof of the Mill; yer as ic 
was urged, that he ſtill remains an Executoꝛ co be ſued,buc not co ſue, 2 R. 2. Fitz. 
Quare Impedit, placito 143. Ia Judgement of Depzivation be given in Court 
Ae agautt a perſon foz his Benefice ; if pzeſencly upon this Judgement he 
makes his appeal, the Church is not void, but he remains Parſon during all the 
time of this appeal; foz if by this he doth reverle che Judgement, he ſhall need no 
new inſtitution and induction As if a Judgement be given of a Divozce in Court 
Chyilttan ; and this is afterwards reverſed by an appeal, there ſhall need no new 
a:riaflee | 

* Juſtice. It appears by 39 E. 3. and Bracton, that if the matter 
to be tryed be ſil loyal accouple, on nemy : The B{lhop certiſies, &c. loyalment 
accouple : No appealliethof this, and lo in Caſe of an Extommunication, no aps 
peal co be alowed. — 
Coke chief Iuſtice, 39 E. 3. hath the ſame Caſe : And if an appeal be from 
a ſentence of divozce, they are now by this baron & feme again; ſo if a Parſon 
be depzived, and appeals, he is by chis Parſon again, and may have an Action of 
Trefpals: And asrouching this Plea here, the ſame is but a ſhifting Plea; be 
! to have demanded Oyer of che Teſtament, and not to have appealed 

Dodderidg. Pyzoof allowed of there, is by two ways, (S.) x. By inlinua« 
tion. & 2. incommuniforma, bp ſhewingof literas teſtamentarias. 

Coke. By 38 H. 6. You map demand Oyer, and have it, but pot cannot ſap 
that the will is not pꝛobed, neither can pou appeal from this. 


Dod- 
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Dodderidge- The reaſon why an Executo? is to be ſued, but not to ſue befoze 
Pꝛobate is, becauſe that befoze he doth ſue, he ought to publiſh unto all bythePzo: 
bace, that he is the Erecuto), e 

Coke. The reaſon why an Executoz ſhall be ſued befoze Pꝛobate, becauſe chat 
otherwiſe, very great miſchief might happen, fo2 that a bad Executoz would never 
then pꝛove the Til, | F 

Haughton Iuſtice. Notwithſtanding this appeal, all chings befoze lawfullp ex- 
etuted, ſhall be and remain in full foꝛce; ſo that here was once a full Executoy by 
Pꝛobate, and ſo he remains. It one bzings an Action of Debt, as Executoꝛ, and 
ſhews foꝛth literas teſtamentarias, hic in curia prolatus, theſe are not ſhewed to 
the party, but to the Court, and this he cannot Travers. | 

The Court at laſt were all clear of opinion, that the Dekendant could not have 
this Plea of appeal in this Caſe, this being in effect as much as to ſay, that the TUill 
was not pꝛobed, and ſo fo2 the miſchief and inconvenience which map hence enſue, 
he (hall not have this plea : Foz he map Travers the Pꝛobate, if he ſhew it not in 
Court, oz he map demand Oyer of the Teſtamene. 

And ſo the Court were all clear of opinion, that this Plea of appeal, where he 
thews fojth literas teſtamentarias, is not good, ns? to be alowed of to him, this be- 
ing onelp (as befoze the Court obſerved) but a ſhifting Plea, and ſa the ſame was 
diſ-alowed of by the whole Court; and cherefoze the Rule of the Court was, that 
the Defendant ſhould put in a better Plea, oz that Judgement co be entred againſt 
him upon a Nihil dicit. | | 

Coke, & Dodderidge. Clearly by the Appeal che Pꝛobate is diſ-alowed, and 
ſo remains as not p2oved. 

But by Coke, & Curia, It this Plea of appeal ſhould be here alowed of,this would 
be a great miſchief to all Executos, fo) then this plea might be made in all Caſes, 
againſt Executozs bztnging of Actions. 

As touching ehis matter, vide, Coke 6 pars, fol. 18, & 19. in Packmans Cale, 
where the difference is put between a Citation, which is to countermand, oz to re- 
voke fo2mer Letters of Adminiſtration, and an Appeal, which is alwaps to reverſe 
. - ſentence ; fo2 the Appeal doth ſuſpend the fozmer ſentence, but not the Ci 

ation. | - 

And as touching this learning of appeals, there was a famous Caſe in the Court 
of C. B. about 5 oz 6 Jac. a Worceſter-ſhire Cauſe, between Lechmere Plaintiff, 
againſt Carr Defendant, in an Action of Treſpaſs, and upon Non culp. pleaded, a 
ſpecial verdict was found, upsn which ſpectal verdict, the Caſe was this, Chat Bon- 
ner was made Biſhop of London, in the time of King H. 3. and ſo he continued 
until 2 E. 6. at o2 about which time, a Commiſston ifſued fozth to the then Lozy 
Chancelloz, and others, to con vent Biſhop Bonner befoze them, and to examine 
bim; and if they found him to be contumacious, and would not anſwer them, the 
Commiſsfonets were impowzed then to Ampyiſon him, oz to depzive him: The 
Commiſsianers, upon this, did firſt Impziſon him, and afcerwarys pꝛotceeded fur- 
ther againſt bim, co depzavation : Bonner from this appealeth (and his appeal not 
heard :) Nicholas Ridley iz made Biſhop of London, who makes a Leaſe of the 
Park and Mano) of Buſhley, under which L eaſe the Defendant claimed. . 

Afterwards, (S.) primo Mariz, Ridley is declared to be a Uſurper, and Bon- 
ner, by a Sentence definitive, is reſtozed again to the Biſhopzick of London, and 
makes a Leaſe of the pzemiſes vemiſed unte the Þlaineiff; 

Upon which ſpecial verdict, the points ſtirred were cheſe. 

1. Whether the Depzivatiou of Bonner was lawful, oz nat; The authozity 
by the Commilsion, being iu the dil-junctive, (S.) To Jmpziſon, oz to depztwe 
him; and (as it was urged) they firſt Ampꝛilſoning of him, had thereby executed their 
authozitp, and ſo then the depzivation * 


2. Second 


— 


Ti ermin. J rm. Iz. Jac. 


Action for 
words. 


Judgement 
per Curiam 

pro querrent. 
Judgement 


reverſed. 


eee | deting of the Plaintiffs title to certain Lands, upon Non culp. pleaded, a verdict 


the Caſe for 
words, Sec. 


2 „ Secondly, admicting,the depzivation voide , then Bonner ſtill continued Bi- 
ſhop of London; And then Ridley was never Biſhop ; fo} that there could not be 
two Biſhops of London, Simul & ſemel ; and ſo the leaſe by him made, tothe De. 
fendant was a voide leaſe. | 

3. Thirdly, admitccing the Depzivation good. Then quid operatur , by the 
appele , Mhether it did not ſuſpend the ſentence of depzivation; and if ſo, then a- 
gain, Ridley was no lawfull Biſhop; and ſo the leafe , under which the defenvanc 
claimed, was void. 

This Caſe was learnedly argued by Common Lawyers, and alſo by Civilians, 
and the Auvges fuclined to be of opinion fo; the Plaintiffe. But the Defendant, 
, this, pꝛeferred his Bill tn Chancery, and there obtained a decree agaiult 

echmere. 


Termin. Mich. 13 Jac. Banco Regis. 
Lowes Plaintiff, againſt J. S. Defendant. 


Entred Trin. 13. Jac. B. R. Rott. 
114. & 130. 


1. an Action upon the Caſe, foz flanderous wozds, upon Non culp. pleabes, 
a berdict was given fo the Plaintiffe. It was mo ved in Arreſt ot Judgement, 
that the wozds were not actionable, which were theſe, (Pr. Loves is a Mitch 
and J will pꝛove it, fo2 J have ſeen him, and bis pmpes, and evill ſpirics ; appear 
unto me, in my Chamber, and put me in fear of iny life, And he Catd.z come, they 
will never be at quiet, till we have killed him. And he did bewirch a Chilve of mine. 
That theſe wo2ds are not actionable, becauſe it is not alledged, that he did any hurt, 
aud ſuch woꝛds ſhall be taken in nitiore ſenſu, as it is Coke, 4. pars. fol. 20. in 
Barhams Caſe; and without laping, that be did hurt, he is not to be puniſhed by che 
Statute of 1 Jac- capite 12. | 

Cokechief Juſtice, To have wicked Spirits, is a plaindemonftracton, that they 
ars Witches. Ik one laith of another, that he bath conference with wickev Spirits; 
chele-wozds will bear an Action, the ſpeaking of theſe wozds here is a plain ſlander, 


tt the Devlll comes to them, o2 they go to the Devill, all is one, if they conſult co do 


barm, this is aflander. But fo; one to lay, that fuch a one is a witch, in anger; 
theſe woꝛds are not actionable. 5 5 
The whole Court agreed with bim herein. And ſo che Rule of the Court was, 
qaod Judicium intretur, pro querente. | 5 | 
Nota, That-afterwards, a UWizic of Erroz upon this Judgement, was b1ought 
inthe Exchequer Chamber, and there held by the Judges, that c<efe woꝛds were 
— Actionable ; and la the fozmer Judgement foz this cauſe , was there reder- 
ed. 2 


Sneade Plaintiff, againſt Badley Defendant. 
Entred Trin. 1 3. Jac. B. R. Rot. 86 f. 
N an Actien upon the Caſe, foz woꝛds ſpoken by the Defendant, thereby Slan- 


was found fo the Plaintiffe, and dammages given. 


erer 
———— — — ——— 


3 „„ — Geo ta ä 
— — 
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It was moved in arreſt of Judgement, that as che wozvs are laid in this Decla- 
ration, they are not actionable. „ | 
In the Declaration, it is laid in this monner , that the Plaintiffe was ſeized in 
fee-ſimple, by a good title, of che manner of Colenorton, that he had a purpole, up- 
on a marriage, to ſettle this on his ſonne, and allo to make certain Leaſes. 
That the Defendant did ſpeak, and utter theſe falſe and ous wozds (S) Mr. 
Snede, hath no moe right, oz title, to the f arm, oꝛ Manner of Colenorton, 02 to 
any pat, 02 parcell chereof, chen a mere ſtranger hath, he ſhewing that he hath this 
by title of vilcenc, from his bꝛother. And that bp reaſon of theſe woꝛds thus ſpoken, 
minus ſufficiens fuir, accozving ta his purpole, to ſettle this, 102: any part thereof 
upon his tonne, fo2 bis pzeferrment, oz to make any Leaſes, {ed inbabilis exiſtet, 
unde dicit quod deterioratus , ad damnum de, &c. That theſe wozds, as the 
Declaration is, are not actionable, becauſe he here ſhewes onelp a purpoſe he vad, 
to do ſo, but not any contract agreed upon. Like uuco the Cale between Sell, a- 
gainſt Facy, Mich. 12. Jac.B.R. an Action upon the Caſe foz wozds-, thereby hin- Sell and F «cy. 
dzing him in his marriage, and this laty with a Conatus ſuit, to marry ſuch a one, 3 12. Jac. 
aud reſolved not good, without ſhewing that there was a ſpeech of marriage, anv  * 
there this pꝛincipall Caſe was put by Coke chief Juſtice, that he ought to ſhew, 
=_ was a ſpeech fo2 the ſale of his Land, and that the ſame bꝛake off by reaſon of 
Wozds. | 175 | 5 dan 
Haughton Juſtice. The Action here well lyeth, without any ſuch lpeciall alle · 
ation; fo; if one hath a good title, and another will ander his title, in ſuch a 
manner chis will keep and diſwade all men, from buping, oz from dealing with him 
fox this; and therefoze though he doth not lap in facto, that be was about to Cell 
this; pet theſe wo2ws are actionable , without any pꝛeſent intent ſhewed to lell this. 
Fon theſe woꝛds vo hinder the ſale to be made afterwards by him. 663 
But here the Declaration goes furtherr, it being therin exp2eſſed , that by 
reaſon of theſe woꝛds, he could not convey and ſettle this on his ſon, and that ſo by 
reaſon of theſe wozvs, thus ſpoken; multipliciter damanificatus fuit. Fo2 that none 
would take leaſes of him. v7 651 e 1 
|  Doddetidge Juſtice, To maintain an Action upon the Caſe foz wozds; theſe 
two things are requiſite (S) damnum, & injuria. This is an injury offered to 
him, to ſap that he hath no title: The dammage which is laid, becauſe he was ia 
ſpeech, and had a purpoſe, to convey, andſettle part of this on his ſonne, foz bis 1175 
ettle 


— 


—— — A. oe I — oe 


the perſon af another, as where one being an heite, the other ſaith, that he is not - 

heire, but a baſtard an Action upontheCaſe well lyeth foz this; as it is reſolved in To le diff. 

Ann Davies Caſe, Coke 4. pats fol. x7. in Baniſters Caſe there cited, to be Ter- fol. gl eg 5 

min. Trinity, 25. Eliz. B. R. here in this Cale the Slander is to the title of the Dees caſe. 

Land; and this is no ſlander without vammage ; and this cannot be, without lay» Benfters cafe 

ing, that he was in contract, and ſpeech,foz the ſale of this land, and that by reaſon chere. 

of theſe wozds, he could not ſell the ſame,neither is it laid here, that he was in ſpeech 

to make Leaſes, no; that he had concracced fo2 them, tc; a certain ſum of money, 

to be by him received foz the ſame. and ſo fo thefe defects, theſe wo2ds, as thep are 

laid in this Declaration, are not actionable.” b =” i 
Dodderidge, Agreed with him hercin ; that theſe wo; ds are laid to bare in this 

Declaratton. f e 
Hayghton, The Caſe put in Anne Davyes Cale, is fo; callingof one Adulterer. 

Of chemſelves, theſe wozds not actionable : but with the circumſtances there ad- 

ded unto them: they ſhall be actionable}, as if a ſpeech of marriage was laid, and a 

loſſe of the Came, by reaſon of the wozds; ſo here is a ſlander of his Title. 


Croke & Dodderidge. Thele 8 as they axe laid, are not _—_— | 
: 2 „ ad 


Termin. Mich. iz. Fac. : 


Ano ſo the Kule of the Court was abſence Coke ) that Proceedings to Ray, til mo- 


ved again by the other lide. 2 Me 

Aſterwards, on auother vay, this matter was moved agzin, andurged foz the 
Plaintiffe, that che Declaration was good, and the wozds actionable; and a Pe- 
cident cited. Coke liber Entrees. fol. 35. entred Hillar. 3 Jac. B. R. Rot t. 519. 


Sit Thomas Greſhath laintiffe agaiaſt Gunſley, Defendant; by which Pꝛeſi⸗ 


dent this Declaration was dzawn, and no particular Cauſe there laid; here ic is laid, 


Coke chief Juſtice. Foz to call one athiefe, o2 a Aillein regarvant, & c. This is 
good rdaſe of ag Action upon the Caſe; without any auerrment, bere in chis Cale, 


the Wlaintitf being leilcd of a Manner : another ſaith unto him, you have no 
right untothts. J de ſomewhat voubt of theſe wozds, whether acgonsble,. J bave 


never lecn an Attion upon the Cale bzought fo2 llanvering of the title of anp Land, 


ik no certain detriment be alledged to come unto him by: the ſpeaking ol the woꝛds; 
bereic'ts ſet foꝛch in the Declaration in this manner (S) habens propoſitum, this ia 


not gos, being fo barely alledged. This difference is to be obſerved; that an 


Term. Paſch. 
14 Jac. B. K. 
&o. 


5 28 H. 6. ſol. 7. 


Action upon the Caſe fox woꝛds, which dv tend to the llandering of the perſon of 
one, map be wichoat anp averment; but nor ſo, where the wozds are, foz flander- 
mg of che title, here it is ſaid, habens propoſitum, & intentionem; this is not 
good; but if he had ſaid, habens colloquium, & propoſitum , this had been good 
cauſe of Action; we ought not tu give too much way, ts Artions upon the Cale fo? 


ſcandulots wo2ds, untels that the ſlender be apparant. And ſo foz ths time, this 


Calle reſted upon a Curia ulterius adviſare vult, and was adjourned... - 
* Afterwards (8) Termin paſch.14-Jac. B. R. this Caſe was moved again. 
Coke chief Juſtice; If one ſhould ſay , that A habe no title co my Panoz of 
Stoake. Jfthele wozds do not hinder me, in the (ale of it, 02 of: making Leaſes 
thereok. J ſhall not have an Action fox this, and this is to be certainly expꝛeſſed in 
the Declaration, and alſo che ſame is to be pꝛovtd upon the euidencte. 
Tu 18 Hl. 6. fol. Sciens canem conſuetum ad mordendum oves; this ſciens 
is not tra verſable, but the ſame'is to be pꝛoved; if he hang the Dogge, at the firlt 
time; ud Action lieth ; otherwiſe if be ſuffer him Nil to uſe this. A triall was 
had befoꝛe me in an Action upon the Caſe fo2 wozds,' which were, the Plaintiffe be- 
jug in ſpeech of marriage, the Defendant did ſap of him, that he had a Baſtard, and 


that by teaſon of theſe wows, the Patriage broke off; ans ſo being damniſied by 


this, he tought hls-Artton, and it was: pzvved, on the other part, that the marriage 
was bꝛoken «ff, befoze the wo ds ſpoken:; and bp xeaſonof this, the verdict was 
found ug einſt the Platutiffe. Pere it ought to be ſhewed certainly, that he was dam 


_ nifieybyreafor of theſe wows thus ſpoken ; be is to ſdew, the ſpeech-, and com- 


2 55 g w_ manitat ion hert in this Cale, it is only (aid, habens propoſitum, & intentionem, 


cofvuvep unte his Sonne, this bis allegation in this. manner , is not materiall, 
thete being no certatntp in thts ; this is like unto the Caſe here befoze ad judged of 
Conatus fuir, to marry ſuch a one, this not good, veſting onely in intention, and 
nothing in action, he may here comep unto his ſonme, if he will, not mithſtanding 
this which bath been lad, and his ſonne , would not have reſuled this. 


Dodderiage Juſtice, agreed heteim, but a difference there may be between a 


EE 
me De- 


fendant, & a. 


fratiger ,- and a ſoune⸗ The other Judges all agretd herein againſt the Plain - 
tilfe. Aud ſo the Rule of the Court was, Quod querens Nil capiat pet billam. 


Phelps 


Jermin. Mich. iz. Fac. 1 


Pbelp⸗ Plaintiff, againſt ichen 
Defendant. 


Entred Tann Hillar. 9 Jac. B. R. 
Rot. 259, 


N an Action of falſe Impꝛiſonment bzoughtby the Plaintiff igainf the Daten 


dant, being a Deputy-Couſtabie, fo2 arreſting and Jmpzifoning of him : wheres 
in the queſtion was, 

r. Zlbecher a Conffable may make a Deputy fo) to Arreſt one upon a uit to 
him directed by a Juſtice of Peace, (the Conſtable himſelf being lick.) 

2. And then a ſecond queſtion was, Whet| r fach a Depad:Couladie, upon 
an Action bzought againſt him, and formd f , be ſuch a perſon as may plead, 
and by pleading. may have the benefit of the racure of 7 Jac.cap. 5.to have double 
cots, oꝛ not. 

At was ured fo the Plainriff, chat he being a Deputy, is 0 ſuch perſon ag nr 
fake benefit dy this Statute. 

And it was alfo urged, that a Conſtable cannot make a Deputy, without \perfal 
wozds fo) the ſame. 

And fo2 this, 10 E. 4. fol. 18. was cited: A Conſtable ought tobe ror pet- 
ſona, & habilis, to perfopm his office, and by his ath, he to to erecute ſuch things 
as do belong onto him, by reaſon of bis Dfftce, a fortiore ; here he having- this 
ſpccial UTlarrant to bim directed, dagbt to exerure the ſame hiniſelf; - 

By 14 H. 4. fol. 34. and 31 lib. Aſſi far. Af a Wzie be directed to the E016- 
ners, there being thꝛer, they all dught to execute this Warrant, for the lame tes to 
de executed atco2ding to the direction. 

Coke chief Juſtice. As to this, if in Judicial matters there any two of them 
may do this; but ik it be in mattets Minittertal, there all are fo bo it, and this is 
the differente. 

It was then urged, that here he could not make a Deputy, this WI arrane being 
 Tpecially virccten to the Condtaule himſelf, by aFuftice of Peace, & 7 E. 4. f. 14 
cited of an extommengement, certified under the Seal of the Commiſſary of che 
Biſhop : That'the Juſtice of Peace may dirert his Marrant to the Cithing man, 

02 to any other, and no inconvenience may thereby enſue. 

And as to the Skature of 7 Jac. cap. 5. It was urged, that the Deputy of a Con- 
ſtable, is not aperſon within the intent and meaning of this Statute. > 

Coke. In divers places the Cuſtom is, that they vo uſe in ſuch Caſes to make 
a . as in London; the Wit ts, vicecomiti, he makes his Deputy the uy- 
der Shertff. fy 


Ac the firfk, aa Carl had the Yurtsdiction of the County, and their Commilslon 


was, (S.) Commiſſimus vobis; and ther etope be is called vicecomes, Commid- 


mus vobis, cuſtodiam comitatus, ad voluntatem noſtram, and the Sheriff comes | 


in his place, in loco vicecomitis; and all Syhrrifs hade theit Commilsions in thes 
e voluntatem noſtram; * this be ſo, and that in his Patent no mention is 
made of any Deputy by bim tobe made; what is the realon then that be may . 
ertiſe this his place by Deputy. 


It was then anſwered, that whar che under n he vorh he ſame tu ige 
name ok the Digh Sheriff. 


Coke. 


An Action of 
falſe Impri- 
ſonment. 


Stat. of 5 lac, 
cap. 5. Coſts. 


14H. 4. f. 34. 
Kc. 


Stat. of 7 Iac. 
Cap. 8. F 


Termin. Mich. iz Fac. | 


 Hould not make a 


Coke. And lo it wall be here in this Cale, and this doth well ag agree with all the 
Books, remembzed, and the Cuſtom will aid this allo. 

Croke Juſtice. Sub vicecomes, is a perſon of whom our Law takes notice, and 
ſo the Cuſtom map be foʒ ſab conſtabularius; all this is ſo uſed in London, and a 
Deputy Alderman there made» 

Coke. This the firlt Caſe of this nature, that was ever queſtioned, 

Dodderidge — Ok Dficers there are theſe two kindes, ($.) A Tudicial 
Officer, and Win(lertal; a Judicial Officer cannot make a Deputy, becauſe he is 
called to do em otherwiſe it is of a Piniſterial Officer, who may make his 
Deputy - But yet diſtinguendum cſt, All Returng made by him, ought ſtill to ve 
made in the name of the pꝛincipal O fficer, and not in his owu name; here che Df- 
ficeof a Conltable is a publike and a verp neceſſary O flice, and pou ought not ſo to 
ſtraiten him, being lick, and ſo unable to execute the place in perſon, as that he 
eputp. 
Ac the firlt, in the firſt Government che Eail made his Deputp, (S.) The She- 
rif, aud he allo made his Deputy, (S.) the under Sheriff, and his Bapliffs arrants 
within the County, called the Serjeant of the County, and no warrant pet foz 
them to do ſo, but the ſame was till ſo done. 

But as to he Statute of 7 lac. cap. 5. ſoz bouble Cofls, this extends onely tu 


the Conſtable, and by this, Colts are given to bim one ly. 


Coke. The Under-Sheriffis never ſwarn, bur the Wigh Sheriff, and he is to 
anſwer foz all, and it ſhall be ſo alſo in the Caſe of a Conſtable - he ts not to be 
confined always to his Poule : No wo2d there is in the Charter foz a Deputy-Al- 
derman, and ſo herc : A Juſtice of Peace may make his Marrant, to have the par- 


te; to be bzought betoze him. 


As to the Statute here of 7 lac. foz Colts ; by this Statute double Cofts are 
giventoa Conſable ; and a Deputy Conſtable is within the intent and meaning 
of it, fo2 that be is a Conſtable pro tempore; ſo a Sheriff is named therein, and 
his under Sheriff ſhall have benefit of this allo. 

+ Heugbron luſtice. A Juſtice of Peace may make bis Warrant to the Confta- 


_ ble to take ſuch a one, and to bzing him befoze himſelf, as it was reſolved by Wray 


Whether a 
Conſtable 
may make a 


Deputy. 


No Judge- 


Cale. 1. That aConffable may well make a 


chief Juſtice, in Sir Nicholas Bacons Cale, in which there is a great inconveni- 
ence, fozit may be a great wap to come unta him; but uſually theit Marraut is in 
ehis maner, (5) To bzing the parky befoze him, oz befoze ſome other Juſtice of the 
Peace. 

. » Coke. WÞajozs map make Deputies, and ſa of Deans ; this is ulual, and will 
pou reſtrain this Conſlable here, that he may not ſo do, but be always cyed to his 


Þoule; this is a vcry plain, and a. clear Caſe, that he map well make a De- 


puty. 
Allo upon the Statute of 7 Tac. cap. 5. fo Colts - A Deputy is the perſon of 
the Conſtable, aud ſo within the Statute : A Commiſſary is not to certifie, but in 
the name of the Ozdmarp. Pe 

The Statute of 35 H. 8. gives power unto a Juſtice in Eyre, to make a De- 
puty, but not lo at the Common Law; foz che Ring cannot make us Judges, fo 
us, and to our Deputies: This Caſe here now in queſtion befoze us, is a very clcar 
Deputy. And 2. That this his De- 
puty is within the meaning of the Statute, cob! double Coſts; the Cale of che 
n, -Sherif7 doth much lesd and in r me to de of this opinion. 
The whole Coart agreed herein in Opinion in both Points againſt che Plainriff, 
ut us Judgement was given, the ſawe fo; this time being adjourned, and was ne- 
ver moved again, but ended (as J heard) by agreement between the parties, per- 
ceiving * wap the Court inclined in their aaa Plaintiff. 


7 


Moor 


— — — 22 —— —— — —— —=— 


_—— — 


Termin. Mich. 13. Fac. 
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Moor Plaintiff, againſt Salter 
Defendant. 


J peared to be this, That a Water courle was grauted in the time of Ring E. 1. 


1 an Action upon the Caſe, foz diverting of a Mater -courſe: The Caſe ap- 
and after wards by another Gꝛant and Confirmation, this was increaſed one foot 


— 


*r 


An Action 
upon the caſe 
for a Water- 


mote ; aftexwarvs, the oziginal Deed of this, and of the tucrrealing of it, was leaf courſe, 


in theCuſtodp of Baron Snig, and by caſualty of Fire, the Deal of this was melt · 
ed off; in this Action, the Defendanc being a meer ſtranger, and owner of the 
Land, pleaded a ſpetial Non eſt fatum. 

Upon this, the Court was movev that he might plead the General Jſſue, and 
then the Jurp might well finde all the ſpecial matter koz the Court to judge 
upon. | : 

But upon this Plea, the Deed is to be ſhewed here in Court, and then it will ap- 
pear to be no Deed, becauſe it wants a Seal. 


Coke chief Juſtice. Me cannot apd pou in this, fo2 if his Right depend upon 


a Deed, if he lole his Deed, by this he loleth his Right, and no remedy here fo 
him. | 

Curia, (abſent) Dodderidpe agreed with him herein. 

Afterwards, the Book of 43 E. 3. was remembzed, being, that ik one hath a 
Deed, and the party from whom he had it cakes the Deed from him, aud pulls off 
the Seal; that he map plead this Deed without ſhewing of it, but ſhall plead that 
his Adverſary had done this It was urged, that Ne granta pas, a Stranger map 
plead, but not Non eſt factum; but an Executo2 map plead Non eſt factum : And 
- this pꝛincipal Caſe, Baron Snigs affidavit was ſhewed, pꝛoving the verity of all 
{ 18. x 

The whole Court made anſwer, that this would no ways at all move them. 


Nota, That afterwards, upon this Action bzought fo2 diverting of this Ma- 
ter ⸗courſe, the Plaintiff claiming che ſame by Pzelcription ; upon Non culp. plead: 
ed, a verdict was found fox the Plaintiff. 

It was moved in Arreſt of Judgement, that che Trial here was not good, the 
Pꝛeſcription fo2 the TUater:courle being laid to be in one Pariſh, co have a Tater: 
courſe to his Cloſe in another Pariſh z and upon Non culp. pleaded, the venire fa- 
cias was for a Jar of both the pariſhes, whereas the ſame ought to have been but of 
one of the Pariſhes, (S) Ok the Pariſh in which the diverting is laid to be: If 
the Pꝛelcription had been traverſed, there the venire facias to have been of both 
Pariſhes : But when he lays here the Pzeſcription in one Pariſh, and the dibert · 
ing in another, and Non culp, to this pleaded, this goeth onely co the place where 
the diverting was alledged to be, and not unto the other, and therekoze the venire 
facias dunht to have been of this Parich onelp. 

Hill. 37 Eliz. B. R. Rot. 1004. between Banning aud Brag, this difference was 
here reſolved ; if the Pꝛeſcription be traverſed, there the venire facias to be of 
both places; but where Non culp. is pleaded, there the venire facias to be oucly 
ok the place, where the diverting is laid to be. 

Dod deridge Juſtice. The ground of the Action here, is the Pꝛeſcription, and 
Non culp. being pleaded, this goeth to all bekoꝛe alledged, and here the P2eſcri- 
ption is to be pꝛoved, and therefoze the venire facias ought to be ok boch the Pa⸗ 
tiſhes clearly, and the lame being ſo here, is well awarded. 


Haughton 


0 


Hill. 37 Eliz. 
B, R. &c, 
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Termin. Mich. 1, Fac. 


Judgement 
given for the 
Plaintiff. 


An Ejadbione 


firme, tryal at 
the Bar. 


What ſhall be 
ſaid to be a 
forfeiture of 
2 Copy-hold 
Eſtate, what 
nor. 


Haughton Juſtice. In an aſgiſe fot diſſeiſing one of his Common in one place, 

and be claims this by Bꝛeſcription in another place, the venice here is to be of both 
laces. | ; | | 

/ Dodderidge agreed with him herein; and it is clear, that if the Pꝛelcription 
be in Ilſue, as it is upon Non culp. pleaded, all is here put in Iſſue, the venire fa- 
cias is to be of both places; but if the parties be upon a ſpecial Iſſue, chat he did 
not divert the ſame, and lo are upon this onely ; touching the diverſion, here the 
venire facias is to be onely of that place, where the diverting is laid co be. 

Another Exception was taken to the Declaration, becauſe he doth not lay, chac 
he was poſſeſſed of, 8c. at the time of the diverting. Y T T0 
Dodderidge. Whenhelays the poſſeſsion in himſelk, for divers pears befoꝛe 
the Action bzought, it is to be intended, that he was ſtill ſopoſleſſed at the time of 
the diverting ; and this is plain, fo it is here alledged, that he was ſeiſed on the day 
of, &c, ipſoque ſic exiſtente, diverrit, &c. this ts well and ſufficiently laid. 

The whole Court agreed with him herein, that the Declaration here was good, 
and the venire facias well awarded; and ſo by the Rule of the Court, Judgement 
was entred fo2 the Plaintiff. 


Belfield Plaintiff, againſt Adams 
Defendant. 


N an Ejectione firme, a Tryalat the Bar by a Hertford-ſhire Jury was had, 

upon a Leaſe made by one Southcot, of a Copp⸗hold Tenement, parcel of che 
Dano: of Buſhy. | | 

In evidence to the Fury fo2 the Plaintiff, the ſame refted upon two things. 
1. Upon a fozfeiture of the Copp-hold Eſtatc. 2. Upon the ſurrender of this E- 
ate, by the acceptance of another Eſtate. | 

1. The matter of fozfeiture was this, (S.) becaule that foz the [pace of thee 
pears, the Copy-holder had not done his Suit at the Lozos Court; Whether his 
not coming to the Court, to do and perfozm his Suit, whether this ſhall be any caule 
to for feit his Copp - hold Eſtate. | Ve 

It was urged, that this ſhould be no fozfeiture, unleſs that he denyed to do his 
Suit, and that no ſuch Cuſtom there was, to have a fozfeiture fo2 non-feſans of his 
Suit within thꝛee years. 

Haughton Juſtice. You ought to pꝛo ve, that he had knowledge given to him of 
the time when che Court wag to be kept; and allo to pꝛobe, that this was in hun 
a wilful refuſing by him to do his Suit, and lo a foxfeiture, | 
Dodderidge Iuſtice. A Copp-holder may with-dzaw his Suit, and chis is 


onelp fineable ; but bp 42 E. 3. fol. 25. If a Copp:holder do deny his Suit, this 


is a fozfeicure, and therefoze you are to pꝛobe that he had warning of the Court, and 
refuſedco come to do his Suit. 
Croke Iuftice. If it had been here laid, renuit, oz recuſavit, to do his Suit, 
this had been a fozfeiture; but here it is onelp laid, that he did withdzaw his ſuit: 
n was then alledged, to pzove this to be a foꝛfeiture, becauſe at the next 
Court dap he came into the Court, and did there cake a new Leaſe, (S.) to him- 
ſelf fo? bis life, after co his Tlife fox her life, and after to his Son. 
The whole Court agreed herein, that c<is was no fozfeiture, if you cannot pzove 
a warning by the Lozd, given to his Copy-bolvers, of the time of bis Court co be 
held, fo2 the Lozd map hold his Court when he will. 
Dodderidge. The Copy holder map be dwelling far off, and without hearing of 


the Court; and his refuſing to come thither to do his Suit, unlels this be ſo, = 
the 
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the lame dirrctly pꝛoved, there can be no tozfeicure : Mere che withdzawing of his 
Suit is onely fineable, and no cauſe of fozteiture. 

2. Another fozfeicure was here alledged, fo2 the cutting down of Trees: To 
which was anſwered, that this was no fozfeiture, being warrantable by the Cuſtom, 
this being Copy-hold of Inheritance; but otherwiſe it ſhould be of a Copp- holder 


fo2 life. 
3. As to the other point of foxfeiture, (S.) the Surrender: Foz that the Cale 


was this —— | 

Robert Smith, a Copy-holder in Fee-ſimple, 2 Eliz: comes into the Los 
Court, and there takes a new Eſtate from the Lo2d of this Copp⸗-hold, (S.) To 
himſelk fot his life, after to his Mife foz her life, and after to his Son fo! his life ; 
 TAhether this act of his, and new taking in this maner, be a giving up of his E. 

ſkate of Inheritance, oz not. 

It was urged that it ſhould not lo be, but peradbenture, if he hav onely taken an 
Eſtate to himſelf foz bis life, it might have been ſo; but not here as this Cale is, 
being a taking to himſelf, to his TUife, and to his Son, to him and to his TAife fo? 
their lives, and after to his ſon; this ſhall be no giving up of his Inheritance, but 
the ſame ſhall onelp enure by way of Surrender. 

A Caſe remembzed in the C. B. 36 & 37 Eliz. entred Hillar. 36 Eliz. Rot. 
2640. between Adams and Shepherd, where Robert Smith the Son claimed the 
Copp-hold of Inheritance; to this, the others pleaded the ſaid acceptance, to him, 
to his TUife, and to their Son, and upon this point, a Demurrer was there jopn- 
ed, and there adjudced this latter acceptance, to be a giving up of his Jubcri- 
tance. | 

Haughton Tuſtice. The grant here was, of the Reverſion unto Southcot, 
To have and to hold (and doth not lay che Land) but che Reverſion ; whereas in 
gp Commentaries, in Adams Cale, it is there, To have and co hold the 

and. | 

Dodderidge. The Reverſion, eſt terra revertens : As to the taking here by 
him, fo2 his life, the remainder to his Tife fo2 her life, the remainder to his Son 
fo? his life, this amounts but unto a Surrender, to the uſe of himſelf koz his 
life, the remainder to the uſe of his Wife fo2 her life, the remainder co che uſe 
of his Son fo? his life, and this amounts but unto a Surrender, to this effect, ad- 
mitt ing there be no kozfeiture in the Cale. 

Haughton. If Leſſee fo 1000 years, takes a new Leale but foz five years, 
this is a Surrender ok his firſt Leaſe ; and ſo it (all be, if a Topy-holder do take 
a Leaſe by Indenture of the Lo2d of his Copp - hold Eſtate, this is a ſurrender of his 
Copp⸗hold. 

Dodderidge. If a Copy:holder of Inheritance, takes a Leaſe by Indenture 
fo2 years, by this his Copp-hold is gone, and this is a ſurrender of the Inheritance; 
but if he take a Leaſe to himſelf foz life, chere peradvencure it ſhall be another caſe: 
But without all queſtion, where he takes it to himſelf, to his Mike, and to his Son, 
fo2 their lives, the Inheritance is not here ſurrendꝛed and gone, but this ſtill remains 
in him, and this ſhall be in Judgement of Law, but as a ſurrender to his uſe foz 
his fe, after to his Mife fox her life, and after to the uſe of his Son foz bis life; 
and it is a clear Caſe, that this ſhall be ſo, and ſo by this wap, and by this conſtru- 
ction, all map well and together. 1 

Haughton, ſeemed ſomething to doubt ot this, whether this ſhould be fo, o2 not. 


Nota, That the Jury upon this direction of the Court, being ready at the Bar 
to give a general vervict at large, whereas the Plaintiff thought they would have 
found the matter ſpecially ; and koz this cauſe the Plaintiff (having ſome notice 
which way the Jurp intended to go in their verdice) being called, he became nons 


ſuited. 
Y Rice 


4 


36 & 37 Kliz. 
C. B. &c, 


The P laintiff 
Non · ſuĩted. 
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Covenant. 


udgement 
Judge for the 
Plaintiff, 


Rice Plaintiff, againſt Wiſeman Defendant. 


[? an Action of Covenant, the Cale appeared ts be this, (S.) The Defendant 
baving a Warren ina Park, cailed Braddock Park, demiſed, Warrennam 
ſuam Anglicæ, the game of Conies, unto the Plaintiff, and did Covenant, that he 
ſhould enjoy the benefic of his Demile ; foz bꝛeach of Covenant, the Action bzought, 
and lays the bzeach, in killing of the Conies in the Park, ſibi dimiſſo: and alſo foꝛ 
his not ſufferingof him to come there, and to kill the Conies to him demiled, Quia 
ipſum intrare, & yenare non permiſit. ; 

Coke chief Iuſtice. If Fhave a Warren in my Land, and J demife my ar- 
ren in ſuch a place, clearly the ſopl doth pals - Ik the ſoyl be in him by a Gant, 02 
Leaſe of che Park, the ſoyl doth paſs. „ 

Dodderidge Juſtice. A man map have a Warren in another mans Land, and 
there by the Gzant of the Marren, the ſoyl doth not pals. 

Coke. By 33 H. 6. It one grants his Warren, excepting the ſopl, che ſame 
doth not pals, and therefoze it followeth, That if it had uot been accepted, the lame 
would have paſſed. | | | 

Dodderidge. IJ canuot have a Park in another mans Land: If I! grant unto 
one my Mano} of Dale, manerium de Dale; Anglice, mp Clole in Dale, the 
Manoꝛ ſhall pals; ſo here in this Caſe, the Marren doth paſs : Alſo a man, (as 
here in this Caſe) may habe a Marren in his Park; by his demile of che Warren 
in his Park, che ſopl doch not pals. 

Coke agreed withhim herein, becauſe he is here to have the Park himſelk, others 
wiſe it were if he had no Park. ; 

The Court all agreed in chis, chat the Warren here demiſed, is to be intended 
to be in the whole Park, and this to be as large and bꝛoad as the Park, and that 
here is a good beach of Covenant aſſigned ; and ſo by the rule of the Court, Judg- 
ment was entred fo? the Plaintiff. 


Cuddington Plaintiff, againſt Wilkin 
Defendant. 


Entred Trinity 13 Jac. B. R. 
Rot. 683. 


N an Action of Treſpals, fo2 debzuſing and breaking of his Cloſe, 44 Eliz. Jn 

L the Declaration it was laid co be done, tam contra pacem dominæ Reginæ, 
quam contra pacem regis nunc, a verdict being found fo2 the Plaintiff: It was 
moved in Arreſt of Judgement, chat the Declaration was not good, being laid to be 


i done contra pacem regis nunc, which cannot be ſo. 


Coke chief Iuſtice. Declarations are apded by no Statute : Thele Moꝛds 
here, (S.) contra pacem domini regis nunc, are but ſurpluſage ; the difference in 
this Cale will be cis, if the Treſpaſs be laid to be done in the time of Queen 
Eliz. and with a continuando in the time Regis nunc, there he ought to lay in his 
Declaration, the ſame ta be done contra pacem of both, (S) dominz Reginz, & 
Regis nunc; otherwiſe it is clearly, where the Treſpaſs is onely laid ts be in the 
time of Queen Eliz. there the Declaration is onelp to be contra pacem dominæ 
Reginz, (& Regis nunc) this is but matter of (urpluſage, and {hall not victate 
the Declaration. = 

| e 
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TCTbe whote Con ourt att agreed wich him hercin,aud chat this was a pzobable exception, odgement 
but ſuch lurpluſages are not material, being ayded : And ſo by the Rule of the Pran * the 
Court, Judgement was entred fo; the Plaintifk. 


_ Helly Plaintiff, againſt Hender, 


ern 
N an Action upon the Cale fo? ſcandalous wry, upon Non cuſp. pleaded, a ver⸗ 
| dict was bout fo2 the Mainuff. „ 


It was moved in Arreſt of Juvgement,that the wozds were not actionable : The for words. 
Cale appeared co be this. 

It was laid in the Declaration, Cum quidam malefactores ignoti, had Felo- 
niouſly ſhozu the Sheep of one Henry Clemens; upon communication had between 
Margery Hender the Defendant, and another, vs touching the ſheering ok theſt 
Sheep, ptædicta Margeria Hender, did then ſpeak theſe flanderdus woꝛds, (S.) 
mee ſo ſheer the Dl eep, (prædicti Henrici Clemens innuendo) the 
other to wh he ake, then yemanved of her who this was'; unto this-the — 

ty Michel chat dipth them (innnendo Felonice) 

not Actiofghle, fo2 that reneral words/thafl 


co particylay, av thacthe Innvendo wil not help this, as appears, 
Coe 4 pars, fol. 17. Teams & Rutlechs Caſe, & fol. 20. in'Barhams CA. © Coke 4 pars; 
—_ luſtice. Take alt the Wdws here tbgtther, and they ure ſcanvalous,aud fol. 19. 8c. 
well ctiona 
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Dodderidge; & Haughton, Cleerlp they are not Actionable , they | being ouly a 


br ſtaundall by an inference, and ſo by the Rule of the Courc , che matter to ſtap, till the 
the Coorra- Plaintiffe moved the lame again; which was never moved by him afterwards, per. 


I _ cetving the better opinion of the Court to be againſt bim. 
ainti 


William — . Plaintiff, againſt Thomas Clive 
Defendant. 


Entered Termin. Mich. 12 Jac, B. R-. 
Rott. 612. 


Error. 


uit ad reſ ws rh Thomæ Clive > ped; edo ei. 260, l. Hanmer 70m; 
wards pleads to this, and hath an Emparlance granted him. Afterwards, fa ano⸗ 
ther term, upon a ſecond Declaration, Wil. Hanmer, 8 fuĩt, ad reſpon- 


dendum Thom, Clive 271 re 
. ſecond Declar 
mas Clive, an 


Nota That thers 3 
Hillar. bo . C. B. Nor 26 IA 


The Ei Et le. adg ent fujt dune; upon this 
e bis ttue name was Tho- 


« "#1 N 72 


I. Declaration 
in C. B. en- 
tred. Hil. 10. 


8 1 te 
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1. 


11 

— e . B. Rate. 85, betty ? | Warner, and WwWürcher, in "_ 
Term.Paſch. upon a Bond. In a firſt declaration, he declared ilpon a Bond, dated 1. May, after 
37 Eliz. B.R. con 3: te ſecond Declaration. de declared upon a 


ot. . MAS Hd TY | 
es — 2. i I. Judgemens wos giben iu the C. B. upon the ſecond derla- 


An t 


— — declaration > being the chiet Declaras 


ang, tif this be true, that the ſecond'decloration; 
e Judgement was g en, varies from the firit declaration, pet this 
| ſhall beamended, accopding to the urn declaration, and ſo made ä 


2 ee and fo a materiall — 4 
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this is the uſuall courſe, and that this is lo, will be warranted by bery many p2e- 
lidents. ” 

Dodderidge Juſtice. In the C. B. there map be two ſeverall declarations. the 
one by Tho. Clive, againſt Hanmer, aud the other by Tho. Elmes againſt Hanmer, 
and here it may be ſo, that pou have removed the wꝛeng recopd. 

But as to this, the Counſell of both parties made anſwer, and did agree, that this 
was not lo - but that this was, in one and the ſame ſuite ; aud between one and the 
ſame perſon, aud thep alſo agreed this variance to be ſo, between the ſecond and the 
firſt declaration, * 

Dodderidge. It it be ſo, the firſt declaration is the true declaration there, and 
this is right; And if the ſecond declaration do vary from this, J have known this 
to be amended here in this Court, and the ſecond declaration made to agree with the 
firſt. This matter is alſo amendable there in the C. B. accozding to the firſt vecla» 
ration, ” : 

And ſo without any further debate at this time, by the Rule of the Court, this 
was adjourned over to another time, and in the interim, to have ſearch made foz pꝛe⸗ 


ſidents in this Caſe;and alſo then to have one of the pꝛothonotaries of the ſame Court 


of C. B. to certify this Court; of their ulage, in ſuch Caſcs. 

Afterwards at another time, this matter was moved again, and then the Court 
was infoꝛmed, that upon examination of che Recozds, the oꝛiginall recozd , was 
thꝛoug hout right, and alſo, that all the recoꝛds in the C. B. in the pꝛoceedings in 
this Caſe, ate in every particular right. But the recozd here removed, doth not 

agree with the other, bur vary in this (S) being ( Elmes ) fox ( Clive, ) 

The Court then aulweter; that they would have this ſearchen out, this being a 
great abuſe; to the Court, At appeared upon ſearch made, That the Recozd cetti- 
fped was right; but che entring it here in this Court, was nat right, che ſame being 
inſerted, and nlade(-Elmes) fo2 (Clive.) . 1 earl 

This appeating to be ſo. The Court was therefoze moved, to have the Audges 

ment affirmed, both the Recopvs below, being right. ET 8 5 


Dodderidge. Thisis but a miſentring of the Clarke here, aud ſo the ſame The Hach 


ouxhe to beamended.  ' 

And \s theRule of the C 
being done; by 
firmed. © - 


Hall Plaintiffe, againſt Hemmings 

Defendant. 

Entred Termin. Trin. 13 Jac. B. R. 
Rot. 336, 


7 K I & 


1* an Action upon the Caſe fo) a pzomiſe; upon Non aſſumpſit pleaden, 
was found fo} the P'aintiffe. | g 

F. fot the Dekendant 5 n I 
the Declaration here is not good, and upon this the Caſe appeatt 
on the delivery of twd ae ee, by the fo! 
Wep of Barley in Worceſterſpice beings, T 
ſume & pꝛomiſe to give anto im ſo 

him, koz the relidue, which he ſhould lellunto them ; he lets 


ken 6 Wep,as any vther ſhould give 
foxth in his 


- 
- 


on, 


in Arreſt of Judgement, that for a promiſe. 


. the" Recozd heve amended; any chig Jacoement 
the Rule of the; Court, the Judgement given in:the C. R. to be Wiek. 


Termin. Mich m Tac, 


on, hat be delivered unto hum two Mepes of Barley „ and allo ſets fozth , that be | 
ſold the other eye s, to others, foz ſo much a Mey, and that ſo the two Mepes, 
by him ſold, and delivered to the Defendant (devucting 1.9. in a Mey, accopding 
- his pzomile, amounted in toto, unto-17.1. 12.5. the which ( licer ſæpius requi- 
ſitus) he hath not paid, unde, &c. It was urged, that this Declaration here, is not 
good, fo2 that he ought therein to have ſhewed, that he (old the other Tleyes, to, &c. 
fo ſo much, and that he gave notice of this, to the Defenvant, fo how much a wey, 
be ſold the reſt , and ſo to have requeſted payment thereof, and he onght alſo to have 
3 ſhewed, the certain time of his requeſt made, this being upon a ſale made by the 
= Trin. 12 Jac.> atntiff, co another. And co this purpoſe chere wasaCaſe, Trin. 12 Jac. B. R. 
Z * .Rot1758 Rot. 1758. between Twiſt, and Homes. The Caſe was fo Moad, and the ſame 
__ de Homes caſe in effect agreeing with the Caſe here, and in this caſe the aſlumplic was, to pay. 
fog ſo many loads of TMoade, to him to be delivered, ſo much to pap him fo) everp 
loade, as be ſhould ſell che refidus by the loade unto others ; he there ſhewed tu the 
Declaration , that he ſold the reſidue tu others, fox ſo much a loade, and that accoz- 
ding to that rate, the woad by bim delivered to the Defendanc, came to ſo much, the 
whichhe requeſted him to pap, but he refuſed. Vade actio, upon Non aſſumpſit 
pleaded verdict, and judgement was given fo2the Plainfiffe , upon this Judgement 
nit of Ertoz bivughtin the Exchequer Chambet,, aud the ſameEcrroz there al- 
ſame, as is now here moved iu arreſt of Judgemeuc 1 becauſe he gaue no notice 
to che Delendant, that he ſold the reltdue ot his man, ſo much a loade, and ſo 
requeſted him to pay this , and foi this errom, fm mant of notice, given to the De- 
fenvant,foz what be ſold the reſidyevfhis wond by the load. Judgement wos rever- 
ſev; End lo upon the ſame reaſon here, becauſe he Plainetffe in his declaration bath 
lun no notice td be gdven by him, to che defendant, ion how much he (old his other 
u. of Batley, dy the wey unco 6thers,noz ytt any time laid of the requeſt, foz 
thele cauſes, the declaration is not and Judgement to ſtap there being no 
ederween e nd the other, but en it was enn woad, and 
: . ＋. ben. fox Weyes o of Baer. e #94 wa 
bio- A 1 * ton Jultice: Deought here to have niven notice ol this to the defendant, 
burtbop p, — be ſold his other wayes of Barley, to others by the wep, this being apꝛi- 
2 miner unos the ; otherwiſe ic wouto habe been, in Caſꝭ of an arbi- 
"is . —— perten the lame, tha be is to cake notice of it, at his 
perill ( unleſſe it be ſpecially ſpecified, that notice to be given, of the award to the pats 
ty. And ſo without any moze laid herem at this time, by the Rule of the Court, this 
Caſe was adjourned over to another time, fo} the other ſide to anſwer theſe excepti- 


; B. R. Allr Kort this moved again in 
this Caſe, and che (ame exceptio nto the Declaration. 
Upon the fozmer 4 5 cited between Twiſt, and Homes. 


Coke chief meruit ? this 
eee But here in 


n 


. 13 Fac. 


is iſſuable, —_ 


this pztncipall _ - res o gine ante to the 5. engl fo what he 
fold the reſidue of his Barley by the wey; and it is not ſufficient fo him bere to de- 
maud _ money, without gibviug firſt unto him particular notice, fo2 what he ſold 
he reſivue of þis Baxl het befoze che.demand by him made of his monep, 
Meps ! «hap fo the Defeuvant , this notice is to par- 


bs = A 22 his webs | 
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Haughton. Ju cale of an Arritrunent, no notice to be given, becaulc that both 
are parties and pꝛivies to it. 

Cbe Court all clear of opinion, that fo2 the omiſsion in the Declaration, of no⸗ 
tice given unto the Defendant, foz what he ſold the reſidue of his Barley a Mey; Judgement 
the Declaration foz this cauſe is not good, and therefoze the rule of the Court was, 


for the Defen» 
quod quærens nil ca piat per billam. dant, Scc. 


The KING, againſt Law. 


P Infozmation againſt him, upon the Statute of 23 Eliz. cap. 1. fo2 the Re- 
cuſancy of his Mike, in not coming to Church, by which, to lozfeit 20 J. a upon che Sta- 
moneth ; the Infozmation againſt him, was fo2 240 l. which be was to fozfeic fo2 tute of 23 E- 
the Recuſancy of bis Mile, by ablenting of ber ſelf from Church fo2 ſo long li. &<. 
time; upon this Infomation, and a Tryal thereon had, It was found foz the 

King, 

Richardſon Serjeant. Fo; the Defendant moved the Court in Arreſt of Judge; 
ment, fo} that, as he urged, this Statute doth not extend unto the Yusband, to ſab. 
zect him to the penalty of the [aid Act, fox the Recuſancp of his TUife, he himſelf 

being confo2mable ; and that this ſhould be like unto Doctoz Huſſeys Caſe, Coke 
9 pars, fol. 71, 72. upon the Statute of Weſtminſter 2. cap. 39. that a feme _ 

- Covert ſhould not be within chat Act, foz to make the Pusband chargeable. = 5 . 
Haughton Iuſtice. This which is now moved in Arreſt of Judgement, is note 

woꝛthy of any diſputation, this being reſol hed, Coke 1 x pars, fol. 56, 57. in Dr. Coke 11 pars, 

Foſters Caſe, fol. 61, & 62. that a feme Covert is within the Statutes of 1 Eliz, . 36,57. Kc. 

2. cap. 2. fo the fozfeiture of the 1 s. and of 23 Eliz.cap.r. fo; the 20 l. foꝝfeiture 

foꝛ every moneths ablence. . 

Dodderidge Iuſtice. In the Argument of Dr. Foſters Cafe, apt occaſion was 

then given unto us, to have a review and a diligent conſideration of all the Statutes 

made concerning Neculants; and this which is now moved in arreſt of Judgement, 

is clearly againſt the Defendant; and ſo we all did reſolve it, in ehe Argument of 

Doctoz Foſters Caſe, that the Husband was liable unto the penalty of 23 Eliz. 

cap. I, fo; the Reculancy of his Mike, notwithſtanding that he himſelf be no Res 

cuſant. 

And ſo by the whole Court, this Exception was diſ- alower, and a further dap then 
given by the Court to ſhew better matter, otherwiſe Judgement to be given foz che 
King. 

At which time, Finch Serjeant, moved another matter in Arreſt of Judges 
ment, upon the Statute of 23 Eliz. cap. 1. that the party sught to be convicted 
befoze. 

This was alſo reſolved againſt him in Dꝛ. Foſters Caſe. 

The whole Court now clear of opinion, chat he ought to be convicted in the 
ſame Suit. | 

Another matter was then by him moved in Arreſt of Judgement, that in this 
Caſe, this was fo the Reculancy of his Mike, and therefoze he is not lyable to the 
penalty in 23 liz. foz if a feme Covert do commit a Ryot, the Pusband ſhall not 
be liable fo this; here the Pugband is not made a party by 23 Eliz. and therefoze 
he ſhall not pap the penalty, by the Statute of 23 Eliz. inflicted : But the Statute 
of 35 Eliz. cap- 2. gives au Action ok Debt foz the penalty, and this bzings the 
{usband in; and ſo fo; ſlanderous wozds ſpoken by a feme Covert, the Pugband Star. 35 EH. 
ſhall anſwer- N 
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Mich. 12 Jac. 
B. R. &c. 


Judgement 
and A xecuti · 
on ſor the 
King. 


A Quare Im- 
pedit, &cc. 


But this was all over-ruled by rhe Court, foz that upon ſolemn Argument by all 
the Judges, Termin- Mich. 12 Jac. B. R. in an Infozmation by William Shoyl, 
againſt Doctoz Foſter, entred on the Crown ⸗ſide; in the ſame, Mich. Term. 
12 Jac. it was adjudged agaiuſt Doctoꝛ Foſter: Jn which Caſe, the Arguments 
of all the Judges J have at large, but have not repozted this Caſe, the ſame being 
already repozted, as befoze. 

And lo the rule of the Court was, Quod judicium intretur pro domino rege, 
& coram domino rege; and alſo by the rule of the Court, execution was to be a- 


warded fo} the King. 


The King againſt Zakar, and others, 
Defendants. 


Entred Termin. Paſch. 13 Jac. B. R. Rot. 21: 
on the Crown-fide. 


JP? a Quare Impedit bzought againſt Iohn Biſhop of Norwich, Thomas Cole, 
and Robert Saker, Detendants. 

The Declaration grounded upon the Statute of 31 Eliz. cap. 6. of Simony ; 
therein is (ec foxth a Simoniacal agreement, between Thomas Cole and his CUife, 
and Robert Zakar, who was to be pꝛeſented upon this agreement, that pzeſently 
afcer his Pꝛelentment, be ſhould make a Leaſe of part to Cole the Father, and of 
other part, aLeale to Cole the Son, and alſo to pap 601. to Cole the Son. N 

It is further ſet foꝛth, that upon this, Zakar was pꝛeſented unto the Uiccaridge 


ok the Church of Havering, he made the Leaſe accordingly to Cole the Father, 


and after to Cole the Son, and alſo paid the ſaid 60 I. That byreafon of this Sp- 
moniacal Agreement, the Church became void, and lo it belonged to the King to 
pꝛeſent; and not fo; ſuffering ofhim to pꝛeſent unto this Utccarivge,the Quare Im- 
pedit bzought. | | 

And hews further, That Thomas Cole the Father, did enfeoff Thomas Cole 
the Son of the Panoz of Havering, to which this Ad vowſon of the Uiccaridge 
did appertain, and that he pꝛeſented Zakar. 
The Declaration ſets fozth the Statute of 31 Eliz. cap. 6. foꝛ Simony: By 
which ſuch Pꝛeſentation, A dmilsion, Jnſtitution, and Induction, ſhould be utterip 
void, fruſtrate, and of no effect in Law; aud that ic ould be lawful fo; the Queen, 
her Peirs and Succeſlo2s, to pꝛeſent to the ſame Beniftce, fo2 this time onely ; 
and that every perſon who ſhall gtve oz take contrary to the Statute, ſhall fozfeic 
double the value of one pears p2ofic of ſuch Benefice z and that the perſon ſo coz- 
ruptly taking, oꝛ pꝛocuring, &e. ſuch Benelice, ſhall be upon this, and fo2 ever 
_ adjudged a dil-abled perſon in Law, to have and enjoy the ſame Bene- 

ce. 

It is allo ſet fozth, That the Uiccaridge of Havering, is, and hath, Curam 
animarum ; there is alſo ſet fozth the Leaſe made to Cole the Father, of ſome 
things, and to Cole the Son of others, and the payment of the 60 l. to Cole the 
Don; and that upon this, the King had good title to pzeſent, &c. and fo; the di 
ſturbance the Quare Impedit bzought. 

As tothis, the Biſhop, he pleads, that he claims nothing, but as O2vinary. And 
lo Judgement given againſt him fo2 the King. 

Tho. Cole, pleads, Non diſturbavit, and ſo at iſſue upon this. 

Zakar, he pleads, That long time befoze, John Smith, bad any thing in the ſaid 
Manoz of Havering, Queen Eliz. was ſeized of the Rectopy of Havering impꝛo- 

pace, 
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pꝛiate, to whicb this Advowſon of the viccaridge did appertain; and this being 
votd, John Smith, Uſurpando, vid pzeſent unto it, and that after this manner, to 


which this Qiccartdge ſuppoſed to be appendant, did diſcend, and come unto George 
Smith, who did of this mauner enfeoffe Tho. Cole the Father, who of this enfeof- 
fed Thomas Cole the ſonne, and dyed, That Tho. Cole pꝛeſented Robert Sakar, 
bona fide, uſurpando, upon the King, to whom, this diſcended, from Quen Eliz. 
who was admitted, and inſtiru:ed. And then the King, ad Ecclefiam vacantem, 


— — —— — : 


did pꝛeſent the ſame Sakar, And takes a Travers, abſque hoc, that this div apper- 
tain unto che Rectozie. And upon this the Rings Attozney Generall demurred in 


Law. 

Them. Crew. That Judgement ought to be given fo) the King. 

The firſt point here conſiderable, is, where the King hath grounded his Quare 
Impedit, and therebp intitled himſelf upon the Statute of 31 Eliz. capite 6. foz Si- 
mony ; this is the moſt materiall thing, to have been traverſed , to which there is 
here no anſwer at all given, and ſo in this he hath fapled. 

21. E.4. fol. 1. That the cauſe of Action is craverſable. 

Alſo where two matters are alledged fo; the King, there the moſt materiall ought 
to be traverſed. Mith this agrees. 10 H. 7. fol. 27. by Keeble, 20 E. 4. fol. 14.9. E. 
4. fol. 39. by Danby, all agree in this, that the moſt materiall thing is alwayes to be 
craberſed; and ſo is 22 H. 6. fol. 2 5. in Denhams Caſe, where the darraine pꝛeſent- 
ment was traverſable; Pere in this Caſe the appendancy is not tra verſable, but the 
Simony, as the moſt materiall ching, and ſo is Coke 5 pars. 98. in the Counteſſe of 
Northumberlands Caſe. 

2. Thelecond point. Mhether here be not a ſufficient title ſet fozth to the King 
by the Simony. The Defendant here hach ſhewed another title fox htm ; fo2 be 


Points. 
* 

21 T. 4. fol. 1. 

10 H. 7. fol. 

27 20. E. 4. k. 7 

14. % Kc. 


hath che wed that Q. Eliz. was ſeiſed of the Recfozie of Havering, and that Smith 


did pꝛeſent by uſurpation upon the Queen, ſets fozth a diſcent unto Cole, that af- 
ter the death of Fairecloth, the Jacumbent of Smith, Cole pꝛeſented Sakar , uſur- 
pando upou the Ring; ſo here he hath made a plenarty againſt the Ring by uſurpatt- 
on; but pet the King map have a. quare Impedit , as appears in Greens Caſe, 
Coke.6. pars. fol. 29. in the Barre he ſhewes, that Smith did uſurpe upon Queen 


Eliz. ( being ſeized in jure Cororonæ of the Rectozy, and did pꝛeſent Faircloth, and 


after made a Feoffment-in fee of the Mannor unto Cole. It appeareth by 12 H. 7. 
fol. 12. Fitz. Nat. Bre. fol. 28. and 9 H. 7. fol. 9. b. That where a title appears 
fo2 the King, in a Quare Impedit, a Witt to the Biſhop ſhall there be granted foz the 
King. i : 

3. The third point; Dne is pꝛeſented by Simony, the ſame perſon afterwards 
obtafns a pzeſentation from the King, this is not good, fo2 that he is now a viſſabley 


perſon to take this benefice, be hath a Lepꝛoſie upon him, by the Statuce of 31 Eliz. 


capite 6. L ſke unto that of Gehezi. 
Coke chief Juſtice. Notwithſtanding the Ring ſaith lo, that the ſaid incumben: 
ſhall Kill continue, pet the King ſhall have the next picſcntation. 

1. As to the 1. Point, it was urged foz the Defendant, that che appendancy, and 
not the Sim ony, is here to be traverſed. It mult be agreed, that the cauſe of Acct- 
on ought alwayes to be tra verſed, here in the Declaration, is let fo2th che ſetſin, and 
preſentation of John Smith, the appendancp, and the Simony. 

Wbere the Platntiffe and the Dekendant vo agree in the perſon pꝛeſented, by 
which the Plaintiffe makes title co himſelf, by appendancy ; here this ought ts be 
traverſed, But ifthey do vary in the perſon pꝛelented, and in the pꝛeſentment there 
the appendanty is not to be traverſed ; Here they agree in the perſon pꝛeſented, and 
the appendancy is the Kings title, 17 E. 3. fol. 10. f 1. the Ring bꝛings a quare 
Impedit, there the title of the King, is by the pꝛelentment, and this is traverſable. 
But here the appendancy is the Rings 8 The King is not here bythe 

| taͤtute 


Coke 5.pars 
fol. 29. in 
Greens caſe, 
12 H.7.f.12. 
9 H. 7. f. 9. 

6 Fitz. Nat. 
bre. f. 28. 


17 E. 3 folio 
11. 
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2. 
Coke 6 pars. 
fol. 48. Boſ- 
wells caſe. 


4 things in 
the Stat. of 
31 Eliz- 


Stat. of 13. 
Eliz. cap. 12. 


27 H. fol 26. 


Tatum, caſe. 
30. E. 3 f. 9. 


, 


Scat,31.Eliz 


Dallingtons 


f. 3. &c. 
Sales Cale. 


— —— — eg 


eee 

Statute of 31 Eliz. becauſe there is an inheritance in the King, but by the Statute 
of 31 Eliz. the King is intitled onelp fo2 one turn. It is put top a Rule in Greens 
Caſe vefo:e remembted , chat if one pꝛeſenes Sunonniace to a Church of the 
Rings, and che King afterwards pzeſents, jure Simoniace , this is a void 
preſentment becauſe he hath miſtaken his title, but be ougix to pꝛeſent jure 
patronatus, not ratione Simoniace preſentatus, the pzeſentmeut is to be traper»' 
ſed, where the {ame is denped. 

2. As to the ſecond Point, being touching the ſuperinſtitution, this is not ma- 


teriall. Coke 6. pars. fol. 48. in Boſwells Cale, if one uſurp upon the King , by 


this he gaines a pꝛeſentation upon the King, but no patronage. Me is not to be re- 
moved by Action, but by a quare Impedit , as appeareth, bp 9 E. 3. fol. 20. new 
p2int, & fol. 660, old pzint. It the King do ratify che poſſeſſion of the Jucumbent, 
ita quod in nullo graveter , this is now, as a new pꝛeſeutment. 

3. As tothe third Point, (S) the diſability of che perſon by the Statute of 31. 
Eliz, 4. matters are to be obſerved upon this Scatute. (5) 

1. The pzeſentation to be void. 

2. The Ring to have this pꝛeſentment. 

3. A Fine to be impolcd by wap of fozf.iture; and 

4. The party pꝛeſented, to ve utcerly dilabled. | 

It muſt ve agreed, a diſabilicp to be, as to the party, but whether be ſhall be dil- 
abled,as to the King himlelf; this is a Point hire conſiderable; as co chis it is to be 
couſivered, whether che King map not enable him to take this Benefice. By the 
Statute of 13 Eliz. capite 12. a p2eſentment of an Infant to a Benefice is voide. 
But if the King will dilpence with this, it is good if the King may do thia, the Conct 
to judge of this, no autho'icp being in it. 

As to a Contract made with a feme Covert , this is good, by 27 H. g fol. 26 in 

Tatams Caſe, and it ſhall be ſaid to be the Contract of the Pusbavd, 30 E. 3. fol. 9. a 
ſale by a feme covert is good, and he ſhall declare, that ye himſeif ſold this. 

As to the Declaration. It was urged, that this is not good. Foz that no quare 
Impedit is to be haught, but a pꝛeſen tation ought to be alledged. Pere it is, ves 
cauſe he did not ſuffer him to pꝛeſe nt Eccleſiæ de Havering. 

Qbereas it ought ts have been, ad eandem vicariam , lo; here is boch Eccleſia, 
& viearia. | 

Dodderidge Juſtice, Demanded, Quid if the Parſonoge be pꝛeſentable. 

Coke chief Juſtice. Omnis vicaria, eſt Eccleſia, this ts clear, and alſo verba 
generalia, generaliter ſunt intelligenda. 

As to the Stacute here of 31 Eliz. capite 6. One meſents by uſurpation upon 
the King, he pzeſents him again, this is void; if he do nat recite ibis and co have 
him firft co be removed; as it was held ta Dallingtons Cale. The Ring bath a 
Tenant foz years, if he makes aleaſe fo? life, this is void if he do not recite the leaſe 
fo2 years. If one pꝛeſents uponeheRing, this pꝛeſentee ougbt ta he:removed. In 
the Biſhop of Wincheſtcrs Caſe, 2. pars. fol. 43. if the rigbt ol an Avbot comes to 
the King, this ſhall not paſſe out of bim, unleſſe ic paſſe by ſpecial! won and not by 
ag An advouſon {hall not be vzawn out of the King, and this was Sales 
As to the matter here of Simony, if there be fraud in the incumbene; 02 if monep 
be given fo2 the ppeſentation, though it he unknown, to the incumveut , co this, lec 
=> Patrou look. The Jncumbent ſhall be removed. As to the viſabilicy of the per- 

n, : 

It was the Caſe concerning the Cofferers place, an old Judge, had this place 
heretofoze , being a place of very great confidence, 40000. l. per annum paſſech 
thꝛough his hands. Dne dis lacely contract wich, c. zud foꝛ co have this O flice. And 


it 
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it was queſtioned, whether this was within the Stacute of 5 E. 6. capite 16. top Stat. of 5 K. G. 
buping of Oklices. | | Capite 16. 
And it was Str Arthur Ingrams Cale. In which Caſe the. Judges were all Sir Arthas 7 
demanded their opintons ( notwithſtanding his Wife there paid the monep. ) this ns Cake 
Statute cleerly doth diſable ſuch a perſon foz ever to have the ſaid Office, fo2 the 
which he had ſo contracted. So that as to the Colferets place, we all div Reſolve 
that Sir Arthur Ingram was by the Statute diſabled fo2 ever to be made Cofferer, 
becauſe he would have bought this place, and we alſo reſolved, That the King was 
bound by this Statute. „ 
Dodderidge Juſtice, There is Simonia cus, & Simoniace promotus, 02 inſtitu- pa gc o.Jac 
tus, as was Reſolved in Calverts Caſe, Termino Paſch, 9 Jac. in Scaccario, a Calverts Caſe. 
good Cale as touching this matter. | | in Scaccatio. 
The whole Court agreed cleerlp in this, without any further Argument, that 
this Perſon here pꝛeſented by Simonie ; the p:eſentation is meerly voide, and that 
the party ſo pꝛeſented, is utterly diſabled fo; ever, bythe Statute of z x Eliz. capite 
6. to take the ſame benefice, to the which he was thus pꝛeſented by Simonie, and 
that he is incapable to have another pꝛeſentation co the ſame benefice; and therefo2e 
the Rule ok the Court was, quod Judicium intretur pro domino rege, unleſle cauſe | a ee 
be ſhewed by a time, given. 176 5 
After wards this Cale was moved again, and George Croke moved the Court, contrarium. 
to ſtay Judgement. That the Demurrer might be waived; and to go to ttiall upon 
the Simonie. ; | 
The whole Court denied this. | 
Then he moved exceptions, to the:Recozd , to ſtay Judgement. 1. That there 


Judgement 


good, The 1. clauſe of the Ste tute being, If any one, ko any ſum of money, oz re: —_— 


Coke chief Juſtice, cum omnibus regardis; this is the common forme, in all Pa- 
tents, if it had not been in a generall Statuce , this ig but only matter of fozme, 
Repardes , is an old French wozd, Jn Cromwells Cale, there it ts, Nuntiis, foz 
Mendaciis. Theſe exceptions taken are but minutæ decimæ, by 5 R. 2. title qua- 5 x. a tit. 
re Impedit. A Uiccartvge may well be appendant unto a Panoz: Nuare Impedit. . 

The Couzt was then moved, foz ſtap of Execution, till the next terme. 

Th: Court denyed this, and ſo the Rule of the Court was quod judicium in- Judgemene | 
tretur pro Domino rege. But bp the aſſent of the parties, Sakar was to continue given tor the 
in the Uticcaridg- fo? a certain time. = King. | 

Afterwards (S) Termino Hillar, 13 lac, this matter was moved again. Sakar Termin. nit. 
by alſent of parnes being ro continue fo? a time in the Uicarridge, this tune being 13 lac B.R. 
now pal, and he till continuing in poſſeſſion, and committing ot great walt, (S) by &. 
pulling down of Glaſs: windows, and pulling up of Plancks, the Court was there- 
foze moved to have a ſpeedy time given him co remove ; and allo fo2 an Attachment 
againſt him fo this bis Contempt. 

Coke chief Juſtice, We cannot grant this, becauſe that after Judgement here 
by us given arainſt him, this his ſtaying in psſſeſſion was by aſſent of the parties, 
but not by the Rule of the Court, foz if it had been ſo, then there bad been a good 
ground foz an Attachmeut; you may have a vi Laica removenda, but not in this 
Cale here, becauſe ye is a Parſon. But you may have pour remedy by way of In- 
dictment of tozcible entrie, oꝛ by an e jectione firme. But here you may have a Pzo» - 
bibition , and this pou map have, not only fo the Patron, but alſo foy any, foz the 
ſecond Incumbent, fo} this is the Kings nit; and any one map have a ꝛohibiti- 
on fo2 the King. Allo here, this is the — of che Church, and we will here pzobt- 

2 bite 
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| bibute chem, if they fall, and waſt the timber of che Church, oz if they pull down the 


A Prohibition houſes ; And cherefoze bp the Rule of the Court in this Cale a Pꝛohibition was 


granted, to 
waſt. 


Term. Paſch. 
14 Jac. B.R. 
this Caſe mo- 


ved again, 


Fitz. Nat. 


Brev. Regis. 


Hillar. 38. 
Eliz in Rob. 
binſons Caſe. 


Stat. of 5. 


Elix. cap. 23. 


| 
The Judge. 
of the Court 


againſt Saler. 


A Writ of 
Error, &c, 


Soke 8 pats, 


The Princes 
Caſe, &ce. 


granted, to ſtay the doing of any walt. 

Afcerwards this Cale of Sakar was moved (5) Termin. Paſch. 14 Tac. B. R. 
Judgement being fozmerlp given againſt himfoz Simonie; and fog this to be te- 
moved, and by this to be fog eber dilabled to have this Benefice again. 

Richardſon Serjeant, now moved the Court, to have him reſtozed again, becauſe 
as he urged it, he was unlawfuily removed. The realon being, that in a vilaica re- 
movenda, by which removed, by which by Fitz Nat. Brev. and the Regiſter, this 
Unt comes to remove omnem vim Laicam, be ſhews that the Sheriff had vil- 
poſeſſed him, and put another in, the which he oughe not to do (and (his be offered to 
make good by an atfidavit,) this is returnable by the Sheriffe. 

Coke chief luſtice. Ju this his ſo doing, he hath done againſt the Law, Ik he re⸗ 
moves one andputs another in. 

Richardſon Ser jeant, cited Robinſons Caſe, Hilar,38 Eliz. 

Where upon an affidavit made, that the Sheriff in a vi laica removenda, had 
removed one, and put another in, there this was debated, whether upon this ſhewed 


to the Court, the firk man removes, ſhouls be reftorep again, oz not; and there re- 


ſolved by the whole Court, the ſecond mau to be diſplaced again, and the firft to be 
reſtored. 

Coke, UUe are to judge upon a Recozd, and not upon Affivavies ; therefoze you 
cannot have a Certiorare fo; that, neither tbis Wit, noz the Tit, de excommu- 
nicato capiendo, are returnable by the Sheriffe, untill che Statute of 5 Eliz. ca- 
pice 23. Ik a Fuſttce of Peace do remove a fozce , this is well done by him, but he 
cannot put another into poſeſſion, if he cannot do this upon an Indictment on che 


Scatute of 8 H. 6. capite 9. of fogcible Enteries, we cannot do this upon an Akti- 


da vit. 


The Court being then Infozmed, that this was in the Caſe of Saker , they an- 


ſwered, that he ought not in this Caſe to be reſtoꝛed, neither can he have any reme⸗ 
dy, he being fox ever dilabled, by reaſon of che Simonie. This was lo agreed by 
the whale Courc. 


Robins Plaintiff, againſt Sambel 
Defendant. 


Entred Paſch. 13 Jac. B. R. 
Rott. 21. 


Na TUliitof Erro2 to reverſe a Judgement, given in an inferio2 Court; the 

Erro aſſigned in the Judgement, this being, Ideo conceſſum eft per curiam, 
quod prædictus Johannes Sambel recuperet, whereas it ought co have been, Ideo 
confideratum eſt per curiam quod, &c. 

Glanvil, As to this, Firſt, ie is to be conſidered, what was the ancient woꝛd 
uled in the ent ring of Judgements - As to this, in the Book of Entries, all the En- 
tries are in this maner (S.) Ideo conſideratum eſt at large; oz elſe, Idio conſ. ſhozt, 
Coke 8 pars, in the Pzinces Cale, and in the Caſe of Suttons Hoſpital, Coke 10 
pars, the Judgements are, ideo conſ. other meſidents there are with conceſſum 
eſt; in which the Pꝛinters did miſtake, in waiting conceſſum foz conf. 

The reaſon of this wozd (confideratum) is very ſignificant, (S.) That the 
Judges wert to have conliveration, 
| Alſo 


* 


Traermin. Mich-n ar. I 


Allo this woꝛd doth impozt in it two meanings, (S) 1. This to be a granting 
and an award of che Court. 2. This was ſo done by them upon very good 
eration. MT 

Allo che Law hath divers wazvs which are appzoputated, to be uſed to a ſpecial 
purpole, as che wozvs which are called vocabula artis, as warrantizo & hoc pa- 
ratus eſt veriſicare, fo} an averment : Jf inſtead of this, the wozd (probare) be 
uſed, this is not good. 

Trin. 5 Tac. B. R. Rot. 228. Seamors Cale : Ju a Wit of Erroz, the Erroz Trin. s lac. 
alligned in the Judgement, being, ideo Inconceſſum eſt, there urged, (In) to be B. R. Ke. 
void, and conceſſum good; but it was there ſaid, that if it had been (conceſſum 
eſt) a queſtion it would be, wether that were good, oz not, and thought not good 
if it were (0. | 

Fo) the Judges there ſaid, that by this, if it might be ſo, in time they would come 
to Aggreatum, & concordatum eſt, & videtur Curiæ, which ought not to be ſuf- 
fered, and that Judgement was reverſed, fo2 that and fo2 other Erros. 

Termin. Paſch. 9 Tac. B. R. Jnone Fullers Caſe, this matter came again to be +,,, paſch. 
queſtioned, touching the validity of this wozd (conceſſum eſt) and there Velver- 5 lac. &c. 
con Juſtice obſerved, that this wozd (conceſſum) is not a wo2d of gravity, fic fo | 
a Judgemeue. : - & 

It was urged by Henry Finch foz the Defendant, and agreed, that the uſual 
courſe is, and ſo hath been, ideo conſideratum eſt, but pet conceſſum eſt is a foꝛm | 
of Entry, and alſo good; and ſo is Coke 1 pars, in Altcon-W oods Caſe for the Coke 1 pars, 
Queen, and in Porters Caſe againſt the Queen, the Entrp of the Judgement in 
bothchele being, Ideo conceſſum eſt : The pꝛeſident cited in 5 Iac. Inconceſſum, 
that not good, but reverſed ; and (o videtur Curiæ, this not good. 

Mich. 5 Iac. B. R. Rot. 358. Bentriſe againſt Barber, the Judgement was there Mich. 5 Iac. 
entre» in this maner, (5) ided videtur Curiz, this aſſigned foz Erroz, and fo) this ** N. K. 
Erro the Judgement was reverſed. | 

Coke chief Juſtice I (houlp'be veryloath to change the ancient fozm and courſe 
of Pꝛeſidents, ſoz the Entry of our Judgements, fo2 that Innovations in this 
kinve are verp dangerous, and not to be ſuffered. | 

As to the Entry, (S.) (videtur curiz) there is no ſuch ſpectal Judgement. But 
there is a videtur curiæ firſt, and chen pieſentlp after, as a good and neceſſaty con- 
ſequent of this, ideo confideratum eſt per curiam quod, & c. this being an anſwer 
to the point of the verdict; and ſo in this maner, the Encrpof videtur curiz is u- 
ſual, and not to be reverltd fo2 this: Conceſſum & proviſo are good wozds, and 
uſed in Parliaments. 

As in the Statute al Marlebridge, cap. 1. where it is Proyiſum eſt, concor- 5... of x. 
datum, & conceſſum eft quod tam majotes, quam minores, in curia dominiregis, bridge, cap. l. 
juſtitiam habeant & recipiant: Thts is good in an Act of Parliament, but not ſo 
to be in the entring ok our Judgements, in the ſame, neither to be conceſſum, nec 
concordatum, fo; in theſe Caſes, we ought not ts go, and to reſpect æquipollencies, 
but we ought \tifi to obſerve the old and ancient ozder herein uſed. 

Bracton obſer veth. Chat — — are made by Parliament, and therefoze they 
are not to de changed but by Parliament. | 

The obſervation of the maner of Encry of the old Pꝛeſidents, is very excellent, 
(S.) Ideo in miſericordia, can you have another wozd as good and ſignificant as 
this, as impriſonetur. | 3 

But of this J will be adviſed, and ſee the Weſivents. Ts 

Haughton Iuſtice. Te are not to permit oz give way to any new deviſe in the 
entring of our Judgements. „„ > 

Croke Iuſtice. Me do not diſlike of the Entry, (videtur curiæ) but new Jn» 
ventions, novitates are moſt dangerous. It ts not good fox us to digreſs from the 
uſual foꝛm of Mꝛeſtdents, hertin we will pyoceed, lento pede. 

Dodderidge 


— ——ů—— — — 


* 5 > # 
Braqanc:. : 
* #-£* 


Termin. Mich. 13. Fac. 


Dodderidge Juſtice. Videtur curiæ conceſſum, & ei conceditur, ali th:ſe 

arc the awaro of the Court, and ſo uſed, but they ought to be lo uſep in thetr pꝛoper 
and particular courſes, where pzonounced in French, as (S.) (Le Court agards) 
that is, the Court adjudges. 

The Court then ſaid co Hen: Finch, being foz the Defendant, that it reſted on 
his ſide to ſearch foʒ PP; eſidents, and pꝛoduce them to ſatisſie the Court, they lucli- 
ning to be of opinion acainſt him, upon this erro2 aſſigned. 

Coke. It we (hall give wap co this, by alowance of this maner of entry of our 
Judgements, we ſhall not then know where to reſt; and in time we (hall come to 
this kinde of entry alſo, S) Concordatum, & adjudicatum eſt per curiam, but 
theſe are not good: That one ſhall be ( in miſericordia) there. is no other woo foꝛ 
this; we mutt not give wap oz countenance to thele new inventions, fo? this ſhould 
be a means to introduce Barbariſm. | 

Adjudicatum eſt per curiam, this is not good; and ſo if an Entry be, (& lic ſic 


in pzna) fo in miſericordia, this ts not good noz to be alowed of The ancient 


fozms of our Judgements are by no means to be altered, 0; varyed from, no} pet 
our Ozigmals. 

_ TheClerks being then demanded by the Court, touching the maner and forms 
of entry of Judgemente, made this anſwer, That there was no Pꝛeſident of any 
ſuch Entry, (S) ideo conceſſum eſt per curiam, neither here in B. R. non yet in 
. ? | 

Dodderidge. The uſages ininferioz Ceurts, ſhall not lead oz direct us here: 

Ik the Entry had been, Ideo adjudicatum eſt per curiam, this map be a good 
Eutryof a ꝓudgement here, and it is ſome what hard fo2 to reverſe a Judgement, 
fo2 an impꝛoper wozd uſed in the entring of it: Ik it had been ideo curia ſenten- 
tiam dedit. 

Coke. If it had been ſo, it would have been erroneous, fo? this had been ave- 
ry bad fo2m of entry of a Judgement; we are to reſpect Ciceronian Latine, moze 
then our ancient fozms of entry here uſed: Ik it hed been Proviſum eſt, this had 
not been good, no moꝛe here in this pzincipal Cale of ideo conceſſum eſt. 

The whole Court agreed herein, that this was no good entry of the Judgement, 
and that fo this Erroz the Judgement is erronesus; pet the reverſal of the Judge- 
ment was not pꝛonounced, but a farther time given to the Defendant to ſearch fo2 

Judgement Pzeſidents, but noue were ever after pꝛoduced to ſalislie the Court, neither was 

Troncom, the (ame ever mobed again. 


Baily Plaintiff, againſt Merrell 
Defendant. 


A ſpecial acti- 1* a ſpecial Action upon the Caſe ko; a deceit, che Caſe appeared to be this T he 
on upon the 1 Hlaintiff being a common Carryer, uſing to carry Mares out of Eſſex into Nor- 
ogra de* thampton-ſhire ; the Defendant baving a Cade of C1oad to be carrped, came un- 

to the Plaintiff, and bargained mich him koz the Carriage of this, and by agree- 
ment, he was to give him 2 s. fo2 eberp hundzed weight of this, and being demand- 
ed by the Plaineiff, how many hundzed weight this did contain, he ſaid it was about 
800 weight; upon this, he giving credit unco him, did cauſe this to be put into 
bis Cart, and he afterwards perceiving by the harneſs of the dꝛaught, that his 
Dozſes did over -· ddaw chemſelves, and by reaſon of this Carriage be did kill two 
of his Hozles, and then he did pzeſently weigh the ſame, and found the ſame co be 
2000 l. weight, and ſa fo} this his deceit uſed, by reaſon of which he was ſo much 
damntſied; ko; his remedy herein, he bzought this Action, to which the Def. pleaded 


Non 


Lg 


1 
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Non culp. all tuts mat ter appearing lo to the Fury upon the Trpal, and the lols of 
his Doz(cs, they gave a verdict fo che Plaintiff, and 20 Marks damages. 

Harvey Serjeant. Moved fo2 the Defendant in Arreſt of Judgement, that the 
JIaincatff had no cauſe of Action by this given unto hun, becauſe that he at his own 
peril ought to take notice of the weight, and he ts the party who ought co weigh this, 
as appears by the Caſe in 9 E. 4. fol. 3, 4. the Caſe of the Bell co ve new caſt, 
where it is laid, that by che Law, be which hath the skill is to do it; and ſo is per- 
kins, fol. 15 3. placito 786. a Taploz1s to ſhape the Gown ; here the Bargain 
was foz him to carry this, from his Douſe in Eſſex ta ſuch a place - The Plaintiff in 
his Declaration ſaith, that the Defendant falſo affirmavit, that this did not exceen 
800 weight, and that he, fidem adhibens, &c. did carry the ſame ; this is noc 
good. | 

Dodderidge Iuſtice. ere is à ꝑlain default in the Carrpex, that he did not weigh 
this; ik he had carryed this home foz him, he would then have had foz it accozding 
to the weight of it, after the rate of 2 s. a hundzed weight, as they agreed foꝛ, and 
that there it ought to be weighed ; he himſelf, at his peril, ought to have looked un- 
to this befote. 


Croke Juſtice, The difference will reſt upon the abſence and pzeſeuce of the 


9 E. 4. f. 3, 4. 


party - Jf one lends his Cart to another to carrya load of Aood, and that he will 


have fo2 it 10 8. a load; if he over-load the Cart, an Accton lpech loz this fraud 


without damage, oz damage without frand, gives no cauſe of Action; but where 


theſe two do concur and meet together, there an Action lieth ; ſo here theſe two da 


both concur, for here he hath dealt fraudulently, end allo deceptive with him in the 


weight. 

Dodderidge. The difference will be, if abſent, and where he is p2eſent, and 
weighs this, and lo receives thts into his charge, 11 E. 4. the Wlarrancy ofa ſet⸗ 
vant who ſells TUares, ik he ſells Purple to one, and ſaith to him that this is ſcar- 
let, this (Warrant is to no purpole, ko; that the other may perceive this, and this 
gives no cauſe of Action to him; no mo?e here in this Caſe hath che Plaintifẽ any 
cauſe of Action, foz the Carrper ought to weigh this, becauſe he is to have the re- 
compence foꝛ the Carriage of it, acco2ding to the weight of it, and he ought to en- 
dea voꝛ to know the certainty ofthis but in the Tale which bach been put of the Cart, 
one laith, Send pour Cart to me to carry Wood, and J will give you ſs much a 
Load, and truſt me with it; there if he over-load the Cart, here is a manileſt de- 
ceit, and fo2 this an Action well lieth, otherwiſe it is, where the Carrper is there 


pꝛeſent, fo; it is then very eaſie fo? him, fo? to ſee the difference between 800. and 
_ 2000 weight. 


Haughton Juſtice. To warraut a thing that map be perceived by ſight, is uot 
good, by 11 E. 4. but here the weight may be well perceived by the view of it; 
here the deceit is no parcel of the Bargain, but the matter of weight, to have 2 s. 
fo2 every 100 Weight, aud this allegation of the weight, comes by the averment 
of the party, upon the demand of che Plaintiff, and thercfore he can have noAction 
toz this; fo2 here the agreement is to be ſo much fo2 the pack, and the ſurpluſage of 
the weight is onelp averred, lo that the Plainriff hath no cauſe of Action here. 

Croke. It he had laid here, that he had lent him his Cart and Pozlſes, and that 
he had over-loaded his Mozles, by reaſon whereof he loſt two of them, here had been 
a juſt cauſe of Action. | 

Haughton. Me ought here to have weighed this. 

Dodderidge. Ik we ſhall give way ts this, then c very Carryer would have an 


Action upon the Cale ; this belongs pꝛopeily co the Carryer to weigh this, il he de- 


mands ok him what the weight is, and he laith, avout 100 weight, and it is 1000 
weight; if be will not weigh this himſelf, but k Il bis Dozſes with the Carriage 


of it, he ſhall not habe any Action koꝛ this, becaule it is meerly his own default that 


he did not weigh it. 
Haughton. 
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Curia againſt 
the Plaintiff. 


An action for 


falſe Impri- 
ſonment. 


27 H. 8. fol. 
24. b. Ce. 


Haughton. If one ſells to another a Dozſe, and warrants him to be ſound, and 
he is not, ay Action upon the Caſe lieth loꝛ this: otherwile it is, where he ſells the 
Hozſe generally without any ſuch Warrant, and he is not ſound, no Action lieth fo? 
this, becauſe this wasno part of the Bargain, and ſoit is here in chis Cale. 

Tora curia, (abſent Coke chief Juſtice) that the Action by the Plaintiff lieth not, 
becauſethe default was in bimſelf, chat he had not weighed this. 

By the rule of the Court, this matter to ſtay till the Plain tiff move the ſame as 
gain, and no Judgement pꝛonounced one way 0? other; but the Plainciff perceiving 
che Opinion of the Court, co be againſt him, never moved the Court again 


heretn. 


Withers Plaintiffe, againſt Heyly 
Defendant. 


J? an Action fo2 falſe Impꝛiſonment, the Caſe was this; The Plaintiff being 


taken by the Sheriff, and in Execution at the Suit of another, and ſs by him 
delivered over to the new Sheriff in Execution, afterwards Brown, the party bim- 
ſelf, (at whoſe Suic he was then in execution) came to the Sheriff, and cold him, 
that he had made and ſealed aReleaſe of the Debt unto the Plaintiff, and chat there- 
foze he ſhould deliver him out of execution: The Sheriff doth not ſo, but kceps 


him alter this ſill in his Cuſtodp.in Pjiſcy ; upon this, the party in execution (being 


the Plaintiff) bzings his Action of falſe Impziſonment. 

It was urged in this Caſe foz the Defendant, by Geo: Croke, That this Acti⸗ 
on here lieth not, fo) that the Sheriff here had no cauſe to deliver him, he being law- 
fully taken, and in execution, and the detainer now of him is onelp in queſtion. 

Jf a man be taken in execution at the Suit of che King, afterwards a Superſe- 
deas comes to the Sheriff : By 2 H. 7. fol. 19. be map return the Superſedeas, 
with the Bodp, as there he made the return of che Capias, Superſedeas, & Cor- 
pus in cuſtodia, there held by all, chat he ſhould return this to che Court; that the 
Sheriff hath done well not to deliver him, he may here rrturn, Quod ante adven- 
tum brevis, he had done Execution, and ſo he may return both, ea de cauſa, & 
non «lia. 

19 H. 6. fol. 43. placito 88, If a Capias comes to the Sheriff to take the 
Body of ſuch a one, afterwards a Superſedeas is granted, that he ſhall not take bim, 
Whether a falſe Ympziſonment lieth, oz not; if he had taken him, he ought then 
to return both together, ſo that the Court map adjudge upon it. 

13 H. 7. fol. 1. b. where the difference is put between a Capias ad fatisfaci* 
endum, and another Capias in pzoces: Mere the Ympaiſoumentc was lawtul, and 
ſo no Action lieth foz this. - 

As to a ſecond Point here, by a Latitat out of chis Court, the Plaintiff was ar⸗ 
reſted che Sheriffhad him in execution foz Debt, and ſo delivered to the new-She- 
riff: afterwards one comes to the Sheriff, and tells him, that be had releaſed the 
Debt of che party, being then fn execution foz the ſame, and that therefoze he 
might ſuffer him to go at large; the Sheriff anſwers, that he did not know this 
to be ſo, but that he would return this unts the Court : The Sheriff is an Dff+- 
cerof the Court, and he is not bound to believe che verbal repozt of any one; he 
dught to anſwer fox all Eſcapes, and thercfoze though this matter was ſhewed unco 
him, pet he was not bound co diſcharge him. 

Jn 27 H. 8. f. 24. b. in Tatams Cale, it is there queſtioned, TQhether he may 
be diſcharged by aſſent of the party, oz not, being delivered co him in execution by 

the 
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the Court, and therefoze be is to be diſcharged of this bp the award of the Court, 
and not otherwiſe ; the Sheriff here may and ought to anſwer him in this maner, 
(S.) J have taken him, and J will return this at the day with the Body, by 9 E. 4. 
fol. 3. If the Sheriff arreſt one upon a Pꝛoces, he ought to return this with the 
Bodp, at the dap to him given by che Court to do chis : It is there ſaid, If che 
party diſcharge him, this is a good excuſe fo2 that, volenttnon fir injuria, here it is 
onely ko; his not believing of him, but detained him in Pꝛiſon after ; this is no falle 
Impiiſonmenc, no2 cauſe of ſuch an Action. | 

Coventry fo2 the Plainciff pꝛaped Judgement: The Action here is fo} a falſe 
Impꝛiſonment, 11 Aprilis, u Jac. that a Capias iſſued to Arreſt the Plaintiff, this 
came to the Sheriff out of the Exchequer, and a Latitat out ol the B. R. foꝛ to take 
him; one Henley was Sheriff, and the Defendant his under Sheriff: as to the Ca⸗ 
pias, be ſaith the Superſedeas came unta him, that if he had not taken him, that 
then he hould not take him; and if he was taken, to let him go at large. 

Obj. It hath been Dbjected, that the Impziſonment was lawful, and therefo2e 
the Action lieth not. 

Reſp. As to this, notwithſtanding there was a lawful taking, yet when there 
was a ſuffictent diſcharge, and a detainer afterwards, this amounts in Law unto a 
new Impziſonment, and a toztious detainer. 

As to the matter moved, whether the Superſedias be a good diſcharge of the Tudg⸗ 
ment in the Exchequer : There is a great difference between this Caſe here, ans che 
Caſe in 2 H.7.fol. 19. here becauſe the Debt of the King was ſatisfied ; this was 
a good diſcharge, being to have him delivered, if caken. 

Then as to the Arreſt by the Latitat out of this Court, after this, the party at 
whole Suit, by w2iting under his Hand and Seal, diſcharges Withers the Plain- 
tiff of the ſaid Debt, fo2 which he was arreſted ; he came unto the Sheriff, the 
Defendant, and ſaid ſo much unto him, that he had made a Releaſe co him of the 
Debt, and wiſhed him to let him go at large; that he may diſcharge him, appeareth 
by 13 E. 3. Fitz. tit Bar, placito 25 3. and by 27 H. 8. fol. 24. agreed there by 
all, that the party map diſcharge him, wgen he is taken. 

In 10 H. 7. fol. 3. a. It is there queſtioned, TUhether he map diſcharge him by 
Parol; but chere it is put, that without any queſtion he map diſcharge him by TIni- 
ting, when he is taken, aud not in Execution ; here was ſhewed co the Sheriff an 
expzels Diſcharge by waiting, and alſo a P2ayerof the party himſelf to diſcharge 


im. 

Coke chief Juſtice. Said unto Coventry, that he inclined to be of his Opint⸗ 
on, that the Action here well lieth. 

By the Statute of 1 R. 2. cap. 12. one being in Execution, ſhall not be ſuffered 
to go out ok Pꝛiſon by Main-pꝛize, Bail, or by Baſton, without making gree to 
the parties, unleſs it be by Wit, o2 other commandment of the King: Jf a nit 
of diſcharge be lawful, then to keep him afterwards will be a falſe Impꝛiſonment, 
he is not to ſtap til he return this Ik he be diſcharged of the matter fo2 which he 
is taken, be is then to be put out and ſet at liberty, and the detaining of him after this, 
amounts in Law unto a new taking, fo2 the reſtraining one of his liberty, where he 
ought to have it, is a Caption iu Law; here the Sheriff ought to take notice of the 
party Plaintiff, and alſo at whoſe Suit he is in his Cuſtody. = 

The liberty of a man, is a thing very pꝛecious in the Law; here was a cooddil- 
charge ſhewed unto the Defendant, and he ought not after this co have kept him any 
longer in Pꝛiſon, ans therefoze fo2 this the Action well lieth. Eo 

Haughton Juſtice. The Superſedeas is not to be denyed, he ought to obey this, 
though erroneous ; the Sheriff, ia Cale of diſcharge of che party, if he do believe 
this, he is charged with a third matter, (S.) to have che Body in Court. 

Coke. This is onely ad reſpondendum, and if the party do diſcharge him be. 


loge, this then ought not to be done. 
O Dodderidge 


13 E. 3. Fitz. 
tit. Bar, &c. 


Stat. oft R. 
cap. 12. 
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upon this, be is to be ſet at libertte. 5 
Coke. One being in Execution, the Plaintiffe comes, aud ſaies to the Sheriffe, 
ſec him at large out of pyiſon, it he will detain him afterwards in Pꝛiſon, but by the 
ſpace of an houre, an action fo; a falle unpyiſonment will well lie againſt him fox 
chis. The Dtatute of 1 R. z. ſaith, Niſi gree ſoit fait, al partie. Alſo intereſt 
Reipublicæ ut ſit finis litium, and ſhall it be in the power of a Seriffe, to detain one 
in Pziſon, after ſuch a lawfull diſcharge made by the partie himſelf, at whole ſuite 
4 L. 3. he was impiiſoned ; this thall in no wile be, by 49 E. 3. acontinuance of an Jnclo- 
fieur , is anew Nuſans. If one comes into the houſe of another , to eate , and co 
d2inke, oz fo2 any other lawfull matter; and he deteins bim there in his houle , fo; 
this an Action of faux Ampyilonment well nech, by 21 E 4. 8 Dberiffe ſhall not cake 


any advantage of an erroz, foz he oughe not co argue the Authozitie of the 


Courc. 

Dodderidge & Croke, Agreed with him herein. 

Coke. Eberp reſtraint of Liberty, implyes a taking in Law. If the Sherifle 
doth arreſt one, oz keepes one in Pꝛiſon at the ſuite of another, be ought at b is perill, 
to take notice of che Plainciffe, oz party, at whole ſuite he is in bis cuſtody. This 
here is a veip cleer and a plain Caſe, if he would have helped himlelf here, he ought 
to ha ve ſec fo2th, that he knew him not to be the Plainciffe , who cold him of the re- 
leaſe ; but he bath not (s done, and ſo it is cleer againſt him. 

FRE The whole Court agreed with bim, that the Plaintiffe here had good cauſe to have 
or the Plain. this Action of faux Impꝛiſonment. Aud lo the Rule of the Court was, Quod ju- 
tiffe, dicium intretur pro querente. | 


Blamforde Plaintiff, againſt Blamforde 


Defendant. 
Entered Termin. Trin. 8 Jac, B. R. 
Rott. 1671. 
afion of I lomss Blamſerd, an Jafant, by Henry Blamford bis Gardian by Bil, 
teſpaſſe. bzought an Action of Treſpaſſe againſt Lawrence. Blamforde, fo2. eutring 


into, and bzeaking of his cloſe fag treading , ſpoiling, and canſuming of his graſſe, 
and this laid with a Conti nuance, till the bztnging of the Action ad damnum 10.1. 
upon Non culp. pleaded, this came to a triall, at the Aſſizes in Wiltſhire, and the 
Jury there found a lpecial nerdict, to this effect. They ſind that lang time befoze 
the treſpalle, ane Thomas Blamſord, the Gtandfather, 40 Eliz. was poſſeſſed of 2 
Tenemeut called Gowens, of which the cloſe, where the treſpaſſe wag dane, called 
Eaft hayes, was parcel, which terwe was toy 32. pears then to come; aud that 
he being ſa polleſſed, made his lad Mill and Teſtament. The which che Jury finds 
in hæc verba. Item, A give to Alice my Tife mp living called Gowens. Ita 
quod. fþe da not (all it - but (he tu have this, fo; her life onelp , and not otherwiſe, 
102 any longer. And after her death, J deviſe che lame, to Thamas aud Lawrence 
mp lonnes , equally and joyntlp, if they have no ſonnea. And if ic ſhall plcaſe God 
ta ſeun them, oz either of them any men Childzen ; Then my Till is, that (hall be 
relerved and put out fo2 the benefit and bchoſe of ſuch Child, oz Chuldzen. But if ic 
ſhall pleaſe God ta ſend them us men child2ev, then my will is, that after chetr de- 
— Gall deſcend, and come to two of Henry Blamfords ſannes (S) Robert and 
tephen. 
The 


Dodderidge Juſtice. Jfthe party will, be may then well viſcharge bim, and 
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The Jurp unde, chat he made Alice his wife, and Thomas his eldeſt ſonne his 
executozs, and after dyed (S) r. Marti 43 Eliz. being then poſſeſſed of the ſame 
terme, and that after his death they p2oved the Mull, &c. And that Alice did enter, 
enclayming the ſame, as a Legatee, and not as Executor „ and that afcerwards ſhe 
died, being thereof lo poſſeſſed; and that Thomas and Laurence did enter , and en⸗ 
joped the lame fo2 thꝛee years without any iſſue male, And that afterwards, Tho- 
mas the Execucoz had Iſſue Thomas (the now Plaintiffe, ) who entred upon the 
poſſ:(sfon of Laurence (the now Defendant.) who 26. Aprilis did enter, and beak 
the cloſe pro ut, & c. upon whom Thomas the Plaintiffe did reenter, &c. And lo 


the Jury did ſap, chat if che Entree of Laurence, ſhall be adjudged lawfullzthen they 


do er. him Non culp. but if otherwiſe, then they find him culp. and aſſelſe damma· 
ges, ad &c. 

The queſtions in this Cale ariſing, ref only upon the conſtruction, of che Mill 
of Thomas Blamforde the Grandfather, and whether che iſſue of Thomas Blam- 
ford, one of the ſonnes, (and firſt devilees, after the death of Alice the TUHife, ſhall 
by this deviſe have and enjoy this Leaſe p2elently, and put out his Father, and 
Uncle, 02 not. 

It was urged, that he ſhould not. 

Coke chief Juſtice, demanded, That if they had ſonnes living, at the time of the 
death of Alice the Mife, who ſhould then have this Leaſe. 

George Croke, Anſwered, that the two firſt ſonnes ſhould have this, and not their 
ſons; they by this deviſe, are not to have this pꝛeſently, but after their deaths. Re« 
ſerved, is as much as to (ap, as this to be reſerved fo2 them. 

Coke. Uithout all queſtion, his meaning here was, that if his ſons had, oꝛ either 
of them had ilſue male, that ſuch iſſue ought to have the leaſe pꝛeſently, after the death 
of his TUife : but if thep had no Ilſue male, then they (S) Thomas and Lawrence 
to ha ve this, equallp, and joyntly, untill thep, oz either of them ſhould have Iſſue 
male. 

Dodderidge Juſtice. By this will, the ſcope, and aime of the Teſlato here was 
chielly co make pꝛoviſion fo2 the iſſues male, of his two ſons, but not foꝛ themſelves. 
But if they had no iſſue male at the time of the death of his Mife, then his intent 
and meaning was, to have this ſetled in his two ſons, untill they, oz either of them 
ſhould have ſuch iſſue male, but not any longer; foꝛ then, this was to be p2eſently 
after put out, and imploped, fo the p2ofic of ſuch Iſſues 02 of ſuch ilſue male, which 
they, oꝛ either of them ſhould have. 

\Coke Agreed with him herein, ſoꝛ the Tull is ( if afterwards) it ſhall pleaſe 
God to ſend them any ſonnes, then, 8c. 

Dodderidge demanded, if they had ſuch Iſſue male at the time of the deach ofthe 
- wife, whether Thomas and Lawrence ſhould then have the ſame leaſe, o2 not, cleerlp 
they ſhould not have it, but their ſonnes. 

Haughton Juſtice, agreed herein with him, fo2 that Thomas and Lawrence , by 
this will, were not to have this Leale abſolutely , but with a (Si) and if no iſſue 
male, they not to have it abſolutely, but they were then to have the ſame, only con- 
ditionally, and chat with a (Si) alſo (S) and if afterwards it ſhall pleaſe God to 
ſend them ilſue male, &c. then, &c. | | 

Croke Juſtice, to the contrary, The caſe here is, one having a leaſe fo pears, 
makes his Mill in, and by which he makes a diſpoſition of this his Leaſe , and that 
in this manner following, he had two ſonnes, Thomas and Laurence, 1. be devilech 
this to his Mife foz her life; and if he dies within the terme, then he deviles this to 
Thomas and Laurence his two fonnes, equally and jopntly - if they have iſſue male 


(in this clauſe next befoze, he ſpeaks only de modo habendi, ) if they have no ſons, * 


then they to be joint tenants, but if they have ſons; then not to beſo, but to be then 
as Tenants in Common ; if both of them * ſons ; this then to be reſerved fo 
| 3 the 
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the benefic of ſuch ſons, (but this lo to be, after the death of che Father,) But here, 
one of chem bath a ſonne, and the other hath none, what is now co be done here in 
this Caſe? Ahecher this lonne, ſail take preſeucly, oz not, as to this, be Gall 
not hove this Leale pꝛelentlp. „ | 

Coke. This is a plain Caſe in my Judgement, chat if they have Jſſue male li- 
ving, at the death of che mother, the ſons then are to take nothing by this (Mill, but 


their iſſue male to have all; his purpoſe here, was not to pyeferre his own ſong, with 


this oviſion, who then were ante oculos ſuos, but their Childzen. 

Haughton. The immediate gift, by this devile, is to the iſſues male, of bis two 
ſous, (it they have ſuch iſſues to take, if they have not lo, then to chemſelves, until 
they, oz either of them, ſhall have luch iſſue to take. And if they die without luch il 
ſue, t hen to others, &c. | 

Dodderidge, is two ſonnes, Thomas and Laurence, to have this; if thep have 
no (ſons, but if they habe lons, then (as it hath been laid) thep ſhould be as Tenants 
in common of the whole terme; If this ſhould be lo, then this ould never come ta 
their lounes after them; but the ſeverall Popeties, chen to go to their Execu- 


£025. | 
Haughton. Pere, when one of the ſonnes hath Jflue Male, be ſhall cake this 
pꝛeſeutip, and if the other ſonne alſo afterwards hath an Jſlue male, be ſhall then allo 
take, and en joy the lame wich the other. 
Coke. The Mite here is che firſt, co whom the de viſe of this was made foz her 
life. If the deviſe be made in this manner, (S) that if I. S. (hall pap 1000. I. to mp 
Executs2s , that then be ſhall have mp land co him and his heirs, this is good ſo by 


debiſe, but not ſoby aconvepance at the common Law. Af one voth deviſe his Lund 


do another, untill his debts are paid, che Execucozs have a terme. But if ane doch 


Term. Paſch. 
24 Eliz,C.B. 
c. 


Leaſe has Land to one, being of a certain pearlp value untill his debts are paid. It 
was Reſolved, Termin. Paſch. 24. Eliz. in C. B. as appears in the Biſhop of Baths 
Caſe. 6. pars. fol. 35. b. that this is but a Leaſe at Till, without liuerie made, but 
if he makes liverie, then he hath a freehold. 

Dodderidpe, demanded at what time the ſons of Tho: and Laur: ſhould have 
this Leale, accozding to the devile they ſhould have it at no time, by that conſtru- 


ketian which hath been made. 


Croke. They are to have this after the death ol their Anceſtoz. 

Coke & Dodderidge. There is no woꝛd at all in the Mill to warrant this to 
be ſo, but they are to have it pꝛeſentlp, and not their Fathers. 

Croke. This is not to be lo, foz by this Mill, they are not to have this till 
_ the death of their Fathers, and this is ſo by the forſque de modo ha- 
bendi. 

: _ Clearly they are here the immediate Deviles, if in eſſe, at the death of 
the Witte. 

Dodderidge. Demanded at what time this ſhould be put out and imployed to 
their uſe, where they are not in eſſe at the death of the Mile. 

It hatch been (ad, that this ſhall not be till after the death of their Fathers; this 
cannot be ſo, being not to be warranted by the woꝛds ol the LAill, the wopds being, 
that pꝛeſently after their birth, it ſhall be ſo imploped. 

Coke. This is as plain a Cale as anycan be, fo2 the ſole ſcope and intent of the 
Teſtaco2, as appears apparently by his Mill, was to pzefer the ſons of Thom: 
and Laurence, and this to go to Thom. and Laur. equally and joyntlp, ił they have 


no (ons, otherwiſe if they have any; and if one of them have Ilſue male, be to 


have this alone; and if the other afterwards bach Iſſue male, be then to have this 
wich him allo - The very wozds of the TUill makes this plain, being (but if it 
Wall pleaſe God to fend them afterwards any men-childzen, then, &c.) when they 
all have any men-childzen, then pꝛeſently the ſame co be put out, and imploped fo2 
the ſole benefit of them. 


Dod- 
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So 


© Dodderidge. Co maintain that which hath been ſaid, there is no wap but this, 


to refer the woꝛds to the poſſeſſion, if they have no lons, to make them joynt-cenancs; 
but if they have ſons, then to be Tenauts 4 common. | 
Croke. If the wozvs hav been, if they have ſons, that then there ſhould be no 
ſut vivoꝛ between them. | 
Coke. Lay- men do not know what a Survivoz means. 
Croke. ut the caſe that they both of them have ſons, and they both afterwards 


do die, Checher this (all be letled in them till they die, and who all have this af- 


ferwards. | 

Coke, Dodderidge, & Haughton, made anſwer, That clearly their Executozs 
02 Adminiſtracozs ſhall have this after their death, foz by the wozvs of che Mill. 
the ſons of the (ons had this de viſed co them abſolutely. | | 

Coke. If a man makes a Feoffmen in fee to the uſe of himſelf fo) life, after 
to the uſe of every one of his Jllne females, and to the Þetrsof their Bodies, after 
to the Jſſue of one Daughter at one time, of a ſecond Daughter at another time, 
and of a third Daughter at another time, ſo that this co velt ſeberally in them, and 
pet afcerwarvs to all; thep are here Jopnt-tenants, and pet they come in at ſeveral 


times: But the reaſon of this is, becauſe che root was joynt ; this bath been lo av. 


judged, and fo here in this Caſe. 

Dodderidge, If one bath a Leaſe foꝛ years, and doth devile that after his death, 
the P2ofics of this ſhall be put out to the uſe and benefit of I. S. this is a devile of the 
Leaſe it ſelf co htm. 

Coke. Agreed this to be ſo; and lo is 45 E: 3. tit. Feoffments, & ſatis, fo2 
this doth tant amount uuto a deviſeof the Leaſe: Fo2if one doth grant unta ano- 

ther the pꝛolies of his Land, aud makes Livery, this ſhall be aLeaſe fon life. - 

In this Caſe all the chzee Judges were of Dpinion againſt Croke Juſtice, and 
ſo without any further debatingof this matter, at this time, this Caſe was by the 
Court, ad jourued to a further time, fo2 the te lolution of the Court herein. 

Afterwards, (S) Termin. Hillar. 13 Jac. B. R. this Caſe was mobed again, 
and argued at large by the Counſel of both ſides, and afterwarvs by all the four 
Judges. 

It was urged fo2 the Plaintiff, That this putting out fo the uſe of Inkants, is 
a Deviſe to them by Implication, as appears by 38 H. 8. Brook deviſe, placito 
48. & Brooks Caſes, fol.) 1. placito 316. 15 Eliz. Dyeryfol.3 23. 23 Eliz. Dyer, 


fol. 371. & 13 H. 7. f. 17. one zevileth, that after the death of his Mile, his Heir 


hall have the Land, this is a Deviſe to the Mile by Fmplication. 

Then as touching this polliviliey of a Term, that this by limitation, as it was 
urged, may come from one to another, as is warranted by Mannings Caſe, Coke 
$ pars, fol. 94, 95. Coke 10 pars, fol. 46. Lampers Caſe, Coke 6 pars, fol. 16, 
17. Wildes Cafe, 14 Eliz. Dyer, fol. 304. and 16 Eliz. Dyer, fol.333. Chapman 
Caſe : Then as touching the üirſt aſſent, to take as a Legatee, UWhether this ſhall 
go to the others. . e 

It was urged, that it ſhail ſo do, as it is reſolved in Lampets Cale, and in Man- 
nings Cale befoze remembꝛed. | 

It was further urged, that this De vile being to the uſe of the Son, is all one, 
as if it had been aDevile to him. 

Coke, demanded of Noy fo2 the Defendant - If Thom: and Laurence had iſſue 
two Sons, living at the death of the Gife, who then ſhouldhave this Leaſe. 

Noy (aiv, That to this he would ſpeak afterwards. 
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38 H. 8. Brook 
Deviſe 48. K. | 


Coke 8 pars, 
f,94 95. &c. 


Firſt he agreed, The allent to the firſt Legacy, to be an aſſent to all the others 


in remainder. 
Coke, This is very clear to be (oof it felf, and needs not any farther Argu- 


ment. | 
Noy, 
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16 Eliz, Dyer 
fol. 331. &c. 


Noy foz the Defendant urged. 1. Chat the Qervict here is imperfect: The 
Jury do linde, chat Thomas the Gzauvefather was poſſeſſed of the Tenement fo; 
32 pears; but whether this had continuance at the time of the re- entry ok the wife, 
02 ac the time of his death, is not found; it appears not by this verdict, when the 
Leaſe did begin, noz pet when the ſame was to end. | 

Coke. Ik it be found, (as here it is) that he was polleſſed of che Leaſe fo2 32 
pears : It ſhall be intended to be ſo at the time of his death. 

Noy, As to the matter in Law, which reſts upon the conſtruction of the 71ill, 
Whether by this ill, the birth of the ſon determines the Eſtate and Intereſt of 
the Fathers: This it doth not do, fo2 the meaning of the Mill ts, that the Fa- 
thers to have an Eſtate therein foz their Lives, without being evicted of this by their 
ſons, when they ſhould be bozn - Pere they had not auy (on when this deviſe was 
firſt execuced in them (and if they (hall have any men-childzen) mp CUill is, that 
the ſame be then reſerved, &c. to the uſeof &c. after one of them hath Jſſue a 
male-childe, TUhbether he is to have this now pzeſently ; Oe is not to habe it, fo 
the Gzand-father did intend by this bis Till, firſt to advance his own ſons, befo2e 
the ſons of his ſons, upon this reaſon is 16 Eliz. Dyer, fol. 331. Clatches Caſe, 
and 17 Eliz. Dyer, fol. 342. and Trin. 2 Iac. C. B. between Pool and Spencer, 
where the Deviſoz had three Daughters and a Son, the Son was to have but fo2 
like, there adjudged the ſon to have it in ſatis faction of an Annuitp; here in this 
pzincipal Caſe, by the Mill it is ſhewed when every one is to take; he had a pur- 
poſe by this his Mill, to continue a means of living fo2 his own two ſons, and not 
to ſtrip them of the poſſeſsion, upon iſſue male had by them. 

Haughton Iuſtice. In this Caſe Judgement ought co be given fo2 the Platn- 


tiff - The queſtion here reſts upon the conſtruction of a Mill, in which the Devi⸗ 


ſo: hath explained himſelf in theſe two courſes ; the Devile to be conditional to his 
two Sons, (S.) | 

Ak they have no ſonnes, and two, ik they have ſons, then co be reſerved , and put 
out; 8c. ſo that he hath here bythis expꝛeſſed himſelf. The firſt is plaine by the 
wows ofthe Mill, (S) if chep have no lonnes, &c. It hath been objected. Quando, 
when this (hould be. It hath been urged, this to be taken at the death of Alice, Jt 
they have no ſons, then they to have this Leaſe equally, and joyntly. 
Au Anſwer co this, if it ſhould be taken ſo, then it would be againſt che Plainciffe, 
but the ſame ought not ſo to be taken, neither by the woz ds, no2 pet by the meaning 
of the Mill. To make a true conſtruction of this Mil; the lame is to be taken, and 
conſiderev altogether, both that which pꝛecedes, and alſo that which follows, if after- 
wards thep have iſſue male, cc. this to be at any time, without any limitation; and this 
appears to be ſo, out of the parts of the will. Foz afcer in his will, he hath another 
clauſe,(S) Jt it (hall fall out, chat they ſhall have no iſſue male, then this is to come tu 
the two lons of Hen. Blamford, and therefoze this is to be taken in anſ wer, to the ob- 
jection made, Quando. At chep have Iſſue male, at any time, then; Fo2 he did intend 
by his will, to have this to come to a ſtranger, rather then to his own ſons. Allo the 
will is, Af Thomas my ſonne have any ſonne, then he co give up his Eſtate, into 


the hands of che Son, o co pay ſo much. 


to ſend them „ men- childzen. Then my Till is, that this (hall be ſet fo2th , and this 


This is an Argument, out of the Mill, which doch latisky me that the ſonne is 
to habe this at any time, when he (hall be born, and this is to be collected out of the 
wo2ds of the TUill. 2. Arguments to ſatigfp me, againſt the fozmer Objection; 
and in reaſon this alſo follows. Fo; heze is not one Intereſt depending upon ano⸗ 
ther, but here is an Intereſt, which may of it ſelf commence at any time, and this 
N ſocommenſing, is not like unto a remainder, depending on 8 particular ©, 

ate. ö 

Alſo, the foꝛm of the woꝛds of the Mill, do Catisfp me, being ( if it pleaſe God 


o 
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to be ſo, ik at any cine, they o2 either of them hau iſſae male. 28 H.8. Dyer. fol. 
16,17. Bowles Caſe, the condition of an Obligation fo) matriage money, being 
that if the wife died befoze Mich. without Iſſue ot her body, then living , that the 
dond ſhoutd be vod, ſhe dad illue, and dyed , and the (ſue vyed befoze Mich. adj. 
the bond to be voide ; fo} tunc) referrs to the faſt time, and relates, ad proximum 
antecedens (S.) Mich. and not to the death of the TUife / tunc) ſignificat tempus 


extremum. So here in this Caſe now in queſtion. (Then) this fonds with dhe 


matter, and intention of the ill, to be thus, (S) if any iſſue male, at any time 
be. | | 

The ſecond part ofthe Till, if they have ifſne male; this reſts upon the woda of 
the Mill, theſe woꝛds in Mills are unuſuall, pet as neatly as we can , we dught to 
take them, accoꝛding to the entent of the Teſtato? ; theſe wszds do give am in 
the intention of the I cſtato2,8c. by the words, being. It ſhall be then reſervoy, 
and put ont, &c. reſerve,&c. this to reſtrain that, which was given befo20 ; and 
this is the naturall meaning of this woꝛd ( referveo) this to be put out, fo hls bene- 
fic, and this is all one, wich a gift, If one gives to another the pont of bis Land, 
this is in Law, as a gilt of the Land it ſelf. Os here theſe wozdsin this Mul, vo 
tant amount, as an expꝛeſſe gift to him, of this, and if ſuch wozds, have been by 
Law allowed, fo2 a grant of the thing tc ſelf, a fortiore it ſhall be ſo in caſe of a will. 
18 E.3.fol,.18. A Leaſe made foz life, & poſt deceſſum reverti debuit, a rm. 
der taken fo} a revercer, being all one, the one taken fo the other. 


33 E. 3. Fitz title Accompt, placito 130. A Leafe made of Land ſoz thiee & 


C?oppes, this by neceſſaty intendment, to be a Leaſe fo rhzee years. 36 H. 8. 
Brooke F eoffments al ules, placito 52 Brookes Caſes, fol 62. placito 282. Leaſe 
to one fo life, and that after his death, another ſhall have the pzofits ; this is a grant 
of the thing it ſelf Ik it be ſo in grants, by ſuch unuſuall wozos, a fortiore, ii ſhall 
be fo, in caſe of Wills. A deviſe made to one of Lands imperpetuum, this is a good 
fee-ſimple. Littleton, fol. 13 3. placito 586. but not ſo in caſe of a grant, there, 
but fo: life; ſo here in this cafe , it is all one in Law, as if he had ſaid, that he ſhould 
have this Leaſe, and ſo upon the whole matter, the olaintiſfe here hath a good title, 
and Judgement ought to be given foz him. | 
2. Dodderidge ſaſtice. It is in this Cafe to be conſidered, in whom the inte- 
reſt of this Lcafe foz pears is, and thts ts the only queſtion. TUherher this ſhall be 
lo veſted in Thomas and Laurence. as that the (ſame ſhall not be deveſted agaia on: 
of them, dy che fon, afterwards bon. As to this, it is not ſo ſeiled in them, by 


this Will, but that their Intereſt ſhall ve determmer by the forme after - bonn, ibis 


fo happening at anp time during their lives. And fo2 pzoof of thts, J ſhall not init 
upon manp Caſes, ic being very vifficule, to find Caſes, top to match with this par- 
ticular Caſe. But many Caſes there are, upon the general Uules, foz conffructi- 
on of Mills; but every thing is to be ruled, accozding unto the particulat reaſon of 


the ſame. | 
As touching the generall rules to be obſerved loꝛ the true conſtruction of Mills. 


In teſtamentis plenius teſtatoris intentionem ſcratamur. But yet this to be ob- 


ſerved, with theſe two linncattqns. (S.) 1. Dis intent ought to be agreeable, to the 


rules of Law. 2, This his intent ought to be collected out of the wozos of the will. 
As to this, it map de demande, how this ſhall be known. To this it map be thus 
auſwered. (S) 1. Co ſearch out, what was the ſcope of his ill. 2. To make 
ſuch a canſtruction, ſo chat all the wozvs ofthe will may ſtand, fox to adve any thing, 
to the woꝛds of the Mill, oꝛ in the conſtruction made, to re inguiſh, and leave out 


— 


28 H. 8. Dyer. 
fol. 16.17. 
Bowles Caſes 


18 E.3f.18. 
33 E. Fitz. 
C 


36 H. g. Brook. 
tit. c. 


Litileton, fol. 
placito, 586. 


aup of the wozds, this is maledicta gloſſa. But every firing t to give hes 


ſound; as J ſhall make the ſame to do, in the courſe that I will purlue, fox the true 
tonſtruction ofthis Till. Firſt. we are to lee, and examine, what was the fcope of 


this Clauſe. Firſt, he intended with this to advance his Wife in preſent, In futuro, 
| 10 


104. 
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to advance his G2and-chilvzen, it he ſhould habe any, ſo that his Gand child en 
male, are within the (cope of this Will, to be by this advanced: And this to be ſo, 
is plain by very many Circumftances in this Till. 

Firf, He bach here in part advanced Thomas and Laurence his ſong in his life, 
bp act executed; and if Thomas had Jllne, then he to take the Intereſt of Laurenee, 
in other Tenements (given to him befoze) (S) Holts, be to ſurrender this into the 
hands of friends, oz otherwile, co give 20 l. to the ſonof Thomas. 

A ſecond Circumſtance, J bequeath it and mp term to Thomas and Laurence, 
(if they have no ſons) equally and joyntly : And if they have any men-chilozen, then 
my will is, &c. The firlt Claule is without any limitation of time, being indifi- 
nite, foꝛ he cannot reſtrain the Mill of God to any time certain; he therefoze ſpeaks 
indifinitely, with a reference of his Mill to the pleaſure of God, which cannot be 
reſtrained by men. 

And ſo he doth afterwards, when he limits this to his (on-in-laws childzen; if 
it fall out that mp ſons ſhall have no iflue male, Then my Mill is, that after the 
death of my two ſons, it (hall deſcend and come unto the two ſous of Henry Blam- 


ford, mp ſon-in-law, (S) Robert and Stephen; (o that every wozd of the Till, 


ſpeaks to advance and make good this conſtruction. 

Pere are two queſtions to be conſidered, and this is the main, TAhether this term, 
after the death of the Mike, be abſolutely then ſetled in Thomas and Lawrence, as 
an abſolute deviſe, 82 not: And as to the wozd (have) this is not to be referred co 
the death of the Mike, but invifinitely, whenſoever they ſhall have, & c. Ik they 
ſhall have men-childzen, then when ? whenloever they fhall have : By this clauſe 
of the Mill there ts no pzeſent deviſe, but a cautionate pꝛoviſion fo2 the Gzands 
childzen, chey ts have this Leale then when thep are bozn : His own ſons co have 
this us longer, but until they have Jſlue male, 

I ſhall frame chzee Cales out of this Will, which will make an end of this que- 
ſtion. 

1. Jbequeath it and my term to Thom. and Lanr. my ſons, if they have no 
ſons; put the cale chat at the death of the UUife they have no ſons, but the UUlife of 
Thom. had been great with childe with a ſon, vet thep are to enter aud to retain 
this until che ſon be bozn; and ik Thom. dies, Laur. to have this by ſur vive; at- 
ter the ſon of Thom. is bozn, he Hall now ouſt Laur. who had this by ſurvivoz- 


ſhip. | 

Allo admit, that Thomas had a ſon, who had this by Judgement of Law, and after 
Laur. alſo hath a fon, ſhall the ſon of Thomas retain this? be ſhall not, bus the ſou 
of Laur. quandocunque he (þall be bozn, he ſhall be Joynt⸗tenant with him by the 
woꝛds of the Mill, they having a joynt title, and therefoze chep ſhall be Jopnt⸗ 
tenants acco2ding to the meaning ofthe Uill: Me de viſeth it and his term to Tho- 
and Laux. 

Obj. Pence it hath been O bjected, that Thom. and Laur. were by this to have 
the whole Term. 

Reſp. This cannot beſo: But they are by this Mill to have this fo2 ſo many 


pears as they ſhall be without Iſſue male, and then their Jncereſt to be deter- 


It is the office of a Judge, in the Interpzetation of a Will, to give unto every 


- wodd in the lame, its true foꝛce and ſtrength ; ſo that by this Conſtruction, this ts 
to be done here, that by this Mill the Leaſe is to be to Thom. and Laur. until they 


02 eicher of them ſhall have Jſſue-male;fo2 che Elate of Tho. and Laur. herein, is 
to be taken with this limitation, (S) until, &c. But if any other conſtruction ſhouls 
be made of this Will, as foz che Defenvanc, they would have it co be, this ſhould 
be to make the Teſtatoz co ſpeak things coatrary in themſelves - Tf they would 
have this to be ſetled in Thom. and Laur. by this they ſhould offer great violence 
unto the Will, and ſhould by this infringe the intent and meaning of the Teſtato. 

Fo?! 


— a mrs 1 
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Fo firff, if this ſhould be ſo, by this no pꝛoviſion ſhduld be move fox the G2and- 
c<ildzen, and lo this ſhould be taken away, which was the chief ſcope of che 


aca. | 

Allo if ie ould be lo, they would by this tnfringe the latter part and fedpe of the 
Will, which was to have this Leaſe to come to the two ſons of Henry Blamford, 
his fon- in lam, fot default of Iſſue male of his own ſons; and this ſhoulv be alter- 
ed, if by the conſtruction made, this ſhould be ſetled in Them. and Laur. abſoſutety 
This ſhonld be by wap of diminution, and to abzivge che wo2ds of che All. 

Alſo by ſuch a Conſtruction as would be made, they mul adde woꝛds to the 
Will, (S.) they mult avve che wo2d (then) and Where the clauſe was befo2e iabet · 
nite, bp this conſructton they are to make it lo, (S.) It they then have no ons, 
and lo by this ebey will reſkratn the generality of the Mal unte a dme certain: 
But ſach conſtruction ſhall bs to make a clog to the Mit, aw this (hall be to offer 
violence unto the Milf; and to this it mity be faid, maledicta expoſitio, quæ cor- 
rumpit textum, either by addition to the Mill. oz by any diminutton of ide ſame - 
And chis ſhall ſuffice foz che fieſt part of the TUM - And this is not unuſual in our 
ns * 3 make re - _— accozvin to Ig inten = 
meaning of the parties, as appears in Plowdens Commentaries, fol. 541. in Pa- ppuden 
tamor and Y ardleys Caſe, where one in the flirt part of his Mill did deviſe his Comentaries, 
Land co I. S. and afcerwards deviſed a rent out sf <is Land anto I. D. The fol. 541. &c. 
Judges there in conſtruction of this Till, ta make all the woꝛds to and arcorin 
to the intent of the Deviſoꝛ, did interpꝛer this, Firlt, to be a deviſe of the Rene - 
to I. D. and afterwards to be a deviſe of the Land to I. S. charged with che Rent; 
and lo there, if a man in the firif part of his Mill doth deviſe his Land to I. S. and 
in the latter part of his Mill he doth deviſe the ſame to I. N. The onelp way to 
make all the wozds of this Till to and, is co make them boch tu habe a joynt E- 
ſtate in this Land; and this is the office of a Judge. Tl 

And as touching the like conſtruction made, appeareth Coke r pars, fol. 76. Coke 1 pars, 
b. in Bredons Caſe, and in 19 Eliz. Dyer, fol. 357. where Chick deviſed a. f. 76. b. Sc. 
Poule in Soper lane to Alice his Coulin, in Fee-fimple, and after her dectuſe to 
W. her ſon, which W. was heit apparent unte A. ann vo Ellate limited unte W. 
che Judges there found a way to make all the woꝛds of the Mili to ſtand, they there 
adjudging Alice to be but Tenant fo life; the remainder to the ſon fo; life, the re- 
mainder unto Alice in Fee ; ſo here in this Cale. | 

At is one of the molk vifficule chings in the Law, to make a true conſtruction of 
a Will, when one by conſiruction makes all the wozws in the TA to and, by this 
he hits the true intent and meaning of the Deviſox. ; : 

2. The ſecond Point, ariſing upon che wozvg of the TUM, (S.) Then my Mill 


is, to have this reſerved and put out - In which it is to be conſivered, what maner 
of 1 to his Gꝛund⸗ chlldzen; he gibeg uo Elte to chem, de hach limit: I 


In this A will not ſeek Caſes cofnſiff upon, as where a gift of che P 
the Land, ta be a gift of che Land it ſelk, chi#rsa plain Caſe - But te appears het 
by the woꝛds ok the Mil, be deviſed this co Thom. and Laur. (if chey babe 
long) but if hey have, then their ſons to have this: By tis a piain Ine ret is 
given to them; lo lap thele wows togethet, (S.) che putting foxth, wich the gilt to 
the Fathers, aud ſo all will well follow conſequently. 5 
30 H. 6. Brook. tit. Eſtates, placito 74. Fitz. tit. deviſe, platito 22. A man 30 H. 5. Bro. 
deviſes Land to tber men, aud that one of them ſhall cake the Phviits, and vies, hs 
makes a uſe in him, and this is bit an Eſtate fo} life. I Ke | 

3. Aveviſe of chePyofits'of the Land, is à deviſe of the Land ic (elf: A Fe- 
olfment in Fee made, reler ving the 1P2ofits, is a'votd relervatioh ; and 1 phe 
whole matter, the Plaititiff- here hath a goood title to this Leaſe by the Milt, and 
Judgement ought to be given fo} htm. 


3, Croke 


gr” - 
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Coke 3 pars, 
bec. 


3. Croke Juſtice. It is a very hard thing to dzaw a perſyicuous ſence out of 
dubious wozds ; as this Caſe here is upon this Will, Audgement ought to be given 
fo2 the Oefendanc ; and that the Plaintiff, the ſon of Thomas comes here ante 
tempus petere, ſecundum nomen, ita res eſt : Teftamentum eſt teſtatio mentis: 
Thomas the Plazytiffiis not to have this, during the life of his Father. 

Ic mult be agreed, that ſubtilis conſtructio ts not to be, and that Turpis eſt pars, 
quæ non convenitcum ſuo toto. 

It mult allo be agreed, that ſuch a conſtruction ought to be made of a Will, by 
which all che wozds map well ſtand together. 

It is a good rule put in Boraſtons Cale, Coke 3 pars, fol. 20. b. fo2 conſtru- 
ction of Mills, grounded on this reaſon, Quia teſtator eſt inops conſilii. 

An the argument of this Caſe, J will, by my conſtruction, make all the wozds 
and parts of the Mill to ſpeak and ſtand well together; Whether thele wopds in the 
Mill are to be referred to a conditional bequeſt, oz to the taking of Thomas and 
Laurence jopntlp.... 5 

Cheſe Gravdations oughe to be oblerved in every Mill, (S) Firſt, Quid. 2. Qui- 
bus. & 3. Quomodo. 

And in theſe ſteps J all go in the conſtruction of this Mill. 
This old Thomas Blamford the Gzand-father, obſerved a good courſe, Statu- 


tum eſt omnibus ſemel mori, & diſpone domum tuum, nam morieris; here he 


makes his dilpolicion. .. - 
I, Quid, (S.) his Living called Gowens ; this is in peace. 
2. Quibus, e had here four perlons in his Eye. 
1. The Wife of his boſom, chara uxor, chara conjux. ; 
2. Ois Childzen, grati liberi, grata pignora. S 


— 


3- Che ſons of his ſons. And | 
4. He had apurpoſe to continue this in his name, and this was the intent of old 


Thomas Blamford. 


1. To his Wite, Quomodo, this is in peace: In ſecunda quæſtione quæro; 
Quomodo, this was not abſolutely to her foz her life, but upon condition that ſhe 
ſhould not ſell it, and not otherwiſe, and this De modo habendi. 

At be had been demanded, but who ſhall have this after the death of his TUite © 
he would then have anſwered, mp ſons, Thomas and Laurence: But this map 
laſt longer then their lives; if be had been demanded, who ſhall have it after them? 


bis anſwer, If they have no ſons, then they to have the ſame jopntly : Qui bene 


interrogat, bene docet : In one degree they are to have ic, if they have ſons, and 
in another degree if they have no ſous, 

If they have no lons,chere they to take it jointly,and the ſur vi voꝛ to have it;other- 
wile if they have ſonnes, chere no lurvivo} to be, and by ſuch conſtruction there will 
benocontrariety. The which will be, ik any other conſtruction be made of this will; 
and this would be vim literæ, & vim nature ſecare;herc he did ſee, ante oculos ſuos, 
that his ſons had no ſons, and cherfoze they Simpliciter , & abſolute, were to have 
this. Intricacy, and inconveniencp,would enſue , if any other conſtruction ſhould be 
made. This Thomas here an infant, would put out his Father, this is ante tempus 
petere, & filius, ante patrem, & to make this ta be ſo, would be ſubtilis conſtructio. 
But ex precedentibus, & conſequentibus,conſtruction ought to be wade, # ſo by this 
conſtruction, it would not be to offer, vim Literæ, noz pet vim naturæ. Another 
thing is to be oblerved in this Till. (S) If they ſhall have any Jſſue male; then 
this ſhall be reſerved, and put out, c. this Clauſe hath an Emphaſis in it (reſerved) 


fo whom and from whom, from him, who was to have this by ſurvivoz. Ne jus poſ- 


ſesionis, Ne jus proprietatis, by this will, is given to this Infant. And by Jmplica- 


tion, an expreſſe deviſe to his two ſons, is not to be controlled; and ſuch conſtruction to 


be made of a will appears by Frenchams Caſe, in 2 Eliz. Dyer. f. 170. Another thing 


is alſo to be obſerved in this will. (S) The lonnes, of the ſous to have this, _ 
Uo 


& 
— 
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& ordine (S) in the third place. And in the fourch, others to have it, who are named 
in the will. And ſo by this will, the Defendant hath a good title ;and conſequently, 
Judgement ought to be given foz hum. | 9s 
- 4. Coke chief Juſtice, Virgil in bis Georgicks, well ſaith , that there is no 
ground ſo barren ,vuc by fruitfull Þusbandzy it map be made good; and this is ve- 
xp true, lo here, in this barren Cale, which hath been made a good Caſe. I doe 
agree all the grounds, befoze put foz conſtruction of Mills. But vita regulæ, eſt 
applicatio. This Cale hath been very well argued , Jn this caſe , upon the will, 
IJ concetve the Plaintiffe to have a good title, and that Judgement ought to be gi- 
ven foz him, I che Rule be true, every ſpectall caſe, hath its ſpectall reaſon. They 
which do put maup caſes, upon generall grounds, do the leaſt hurt to he Caſe in 


Theſe rules are to be obſerved, foꝛ conſtruction of Mills. 
Firſt, The intent of the Deviſoz is to be oblerved. 
- 2. This intent ought to be taken, and collected, out of the Till it (elf. 
nd. 
3. This intent, ought to agree with the rules of Law. | 
In this Till, I ſhall examine che meaning of this good old man here, whether 
the ſons of his ſons, to have this leaſe, and his own ſonnes nothing. As to this, 
Grandfathers, ſometimes have as great an affection co their grandchuͤdzen, as co 
their own ſonnes. Oe hath here pꝛovided fox his ſonnes, in his life time. 
x. By this Mill, his wite is to have this leale, fo; her life. 
A this Will, ebis is to be obſer ved, that none bath any abſolute eſtate given nn- 
to them by the ſame. (But the ſonnes of the ſonnes onely ) The Mile, ſhehath a 
conditional eſtate, his own ſonnes alſo, have a condicionall eſtate. But as foz his 
grand-childzen, they are to have this Leaſe by the Mill, abſolutely: and by their 
death, the ſame is not to revert again unto Thomas and Laurence, but unto the Ad- 
miniſtratoꝛs ofthe lonnes ; after her death, J bequeath it, (S) Gowens, and mp | 
term to Thomas and Laurence, if they have no ſonnes ( if he had been demanded 
this, (what if they haue ſonnes) then it is plain, that by the ways of this Till. 
Thomas and Laurence ought not to have this omnino, ( equally, and jointly ) this 
goes unto the eſtate, if they have no ſonnes ; chis is not to be referred, to chil⸗ 


zen. 3 2 

As to the intereſt in Gowens, (if they have ſonnes ) there is then no queſtion, that 
Thomas and Laurence are not to habe it; this is as aCondition pꝛetedent to them. 
In the conſtruction of Wills , we are to conſtrue wozds, accowing to Etymolo- 
gies; they two are not to have joynt ſonnes: his intent, by the ſcope of this will, 
was to preferre his Grand - childꝛen ( by the conſtruction, which been of this 
will, if they habe ſonnes, oz habe no ſonnes, the fathers to have this Leaſe firſt , be- 
foze the ſonnes. . . . 

The ſirſt point in this Caſe materiall, to be conſidered, who was oziginally inten- 
ded, to be advanced by this will. The ſonnes, of his ſonnes. I they have no ſons, 
at the death of the Mike, his ſonnes then to have it - how long are they to have it. 
The will clears this (S) But if it pleaſe God, to beſtow on them men Childzen, 
Then my Willis, that it be reſerved, and put out, &c. Then, when bozn , fo the 
ule, and pꝛolit ot them. There is no doubt at all to be made of this. Maledicta ex- 
poſitio, quæ corrodit viſcera textus. Bp the confkruction which hath been made 
of this Mill, they would couple this (S) if they have no ſonnes, to the death of the 
Mife. This was no diſtinction, in his tatent, the time ok the birth of the lonnes, is 
not here materiall. But quando cunque, this (þall happen, thep then p2eſently, to 
have it, and this is the reaſon given in Shellyes Tale 1. pars. So that no reaſon can 
be made from the time of the birth, fo2 the act of God, ſhall never breed any Caſas 
mity, to one who is not bozu. It is to be r= "ah foz a Rule, generalia verba, 

| | * 


gene- 
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fol. 155, &c. 


1s Hñ. . fol. 


10. 40, &c. 


224 1.3. fol. 


29. 


44 E. 3. Fitx. 


title Taile, 


placito. 13. 


Pa. amour be 
Tardleys caſe. 


= 


pars. fol.1 55. in the Recco2of Cheddingtons Caſe, where Welled 


generaliter ſunt incerpteranda, aud chis is a Rule in Law: It it Hail pleaſe God 
to; ec. then. Cheve is us teaſon to pxyuvice theſe Oꝛund- childden, il bom, one 
hour befoze oꝛ after his death. His intent by eis will was, wien they ſhould be 
born, egen to haue i Me vyed, . Martii, he madt bbs will in January befoze; when 
che lr Thom. Bl. vped, che polpidilicy di then ved pyeſently, in his ſonnes, Tho. 
and Laurence, aud he vid know chis chat they had us ſonnes at the time of his death, 
by the will Thomas and Laurence io haut this Leaſe, if they have no fonnes ; But 
here they have ſores, ergo. | 

By this conſtruction, I ſhall make every woꝛd in this will to ſpeake. If they have 
tio fotines, then they, Thomas and Laut ence to habe this. But hom long, the will 
anſwers, when they habe ſonnes, chen they to habe it; they are beau, then they, 
the ſonnes of the ſonnes, to have it, and they habe an abſolute eſtate therein, their 
Father had but a limmites Eſtate in this Leaſe, aud us eſtate at alt therein, if they 
bad ſonnes. If they had no ſonnes, ten after cheir deachs the ſame to goeco Henry 
Blamfords two ſoumes, in manner as defo e, maledicta expoſitio quæ. cortodit vit- 
cer a voluntatis s to the woꝛds in the will of Reſervation. It ſhall be reſerved 
and put out, c. Mere is a poſſihality, apon a polſtbihey; hom this can be, may be 
quelfiored, upon the opinion of Popham chief Juſtice. As touching this ,- See 1. 
ens Caſe, Plow- 
dens Commentaries. fol-. 5 20. is cited. e 


A agree, that ſometimes one poſsibility ſhall not beget another, as touching this. 
See 7. H. 4. fol. 16, 17. one gives Land to a man not married, and tu Woman, and 
tothe heits of their bodies, this is an eſtate taile in them veſted, there is a fucure pol 
fibflicie of a marriage; they intermarry; afcerwarvs they are devorced : their illus 
zog to inherc, by he denon g, their eſtate is now turned into a frank*tenement. No 
, } Lxectited, & poſfibilitae, diſſolutionem executionis, ſhall: not be revi- 

. Landis given to a married man, and to amarried woman, and to the heirs of 
heir bodies, dy 15 H. 7. fol. io. 40. Aſſiſar. placito ro. Plowdens Commentas 
res T0, 33. a. in Colethirſts Caſe, and in Chidleighs 1. pars, this Reſol ved, to 
be a pzeſent eſte tafle ; this is moze remote then the scher, and pet a pꝛeſent eſtate 
teile. Ik Land begiven to two married men, and two martied women, and to the 
heirs of their bodies, by 24 E. 3. fol. 29. this doch velt in them, queſtioned whether 
they wa have an eftate taile pzeſently, upon this poſſibility, of crofſemarriages,they 
have-jupnt eſtates, and ſeverall inheritances hot upon the poſſibility, poſt executio- 
Hei ftatus, lex non patitur poſibilitas. If Land be given to a man, and to two 
omen, aud to the heires of their bodies, here duplicationem polſsibilitatis 
Rx non patitur. 44. E. 3. Fitz. title Taile, placito 13. ruled acrcop- 
vingly-, where Land was given to two Men, and to 8 Moman, aud to 

the Peirs of their bodies, but fo life. But we here in this Caſe, are out of all 
thei? grounds, We are upon the veſting of a poſſivtlity. It is a platy Caſe , that 
- this May ſo be, as this caſeis, fox otherwiſe, this would ſhake all common aſſurances, 
dete v. to one fon, 2. to another, and ſo it chere ve a godd ground worte, ta ſupport 
chte, it (hall be good. Ik a Leale foz life be madt ta one, the remainder io the right 
heirs of another, and afcerwards to, &c in Paraniour; any Yatdleyes Caſe in Plow- 
ders Commentaries, expꝛeſſe authozitie fo2 this, where all the temaindets are allows 
Wes be good. Mich. 34. & 35. Blia. Locrafts Caſe, put: in the Rectox of Cheq- 

ligten Caſe. 2 pars. to this parpole. 5 E. 6. Brook Grants pla cite 154. Brooks 
ol. 95. placito 437. if one grants his term, after his death, rhis is not good, 
Put ik it be by way el Leale, it is g60d. So E. 3. fol. 25. a Leaſe made to one for 
Like'; reſerving fo2 the firſt ſeven peur, a pepper · cu, and if he will hold it af- 
ter Gen 20 l. and bindet him co xepatacions fo2 the firit ſeven years; alter the ſirſt 
Qbvenpeats he will aut hold longer, an Action of Covenant lieth fv2 noc — 

1 N 


—J _____.. 
nd 


I ermin. Mich, iz. ao. 109 
An Execucozy Devile is good, as oppeareth in Matthew Mannings Cale, — 


8 pars. | e 
Obi. Jr hath been objected, chat changing of the wozds makes a change ol 

his meaning. a | a Coke g pars, 

Reſp. As to this: 1. Iehere gives it unto his two ſons. 2. I they have dc. 

ſons, then the ſame to be reſerved and put out ko them, &c. 225275 

This reſervation amounts unto a Gzant, as appears by 8 E. 4. fol. 8. b. 20 E. 

4. fol. 13. b. ſo teſolved 26 H. 8. fol. 2, 21 H 7. fol. 1. 35 H. 6. fol. 34. 

that a reſervation amounts unto a Gzant.a fort ire, it ſhall be To in caſe ofa Tull ; 2 E. 4. fol. 8. 


reſerved, this as much as to ſay, pꝛelet deo fox the lons of his ſons; reſer ved, put *. 


out fo2 the p2ofit, &c. all thele woꝛds do give an Jutereſt. 
The realon of this Caſe, his own ſons not to have any Intereſt by this Mill, 3 
if they have ſons ; if they have na ſons, the meaning of the Teſtacoq b ele : 
wo2ds, appears to be, that bp the birch of che ſons, the Intereſt of the Fathers 
to be by this pzeſengly determined, (as there were Cenſores morum, & tutores in 
Rome) ſo we here are fo2 the ſubjects. 5 | 
J move this, in regard that the Jufan here is but of 8 pears of age, and he is 
likely co have Judgement given foz bim; and therefoze we are co cake the ſame 
courſe foz him, as we did in Requiſhes Caſe here, by way of pzoviſion foy him; 
here will be 1 3 pears befoꝛe he will come to have a diſpoſing power of che term, and 
bis Guardian 02 Bayliff may vie befoze, and therefoze they ought hereto put in good 
Security to be anſwerable fox this, 45 E. 3. by the Grant of the Pꝛolits of che 


Land, che L and doch pas. : 8 
Coke, & Dadderidge. A the two ſons have ten ſons, (hep all (hall habe the 


— —_—_—_—_—_ 


—— 


Croke. Bpthis Till it is thus to be, that if they have no ſons, then che lurvs- 
vonſhip co take place between them; but otherwile, if they have ſons. 3 


By the Rule of the Court the Bayliff to be bound to anſwer che Profits to the 
+ Ano ſo byche rule of the Court, by thzee Audges, (S.) Haughton, Dodderidge, 
& Coke, Judgement was given foz he Plaintiff : But with a Ceſſat of Execu- Judgement 


* 


tion, until Termin. Paſch. next enſuing. | „ 
5 | t tiffe. Ge. 


Codd Plaintiffe, againſt Turback 
Defendant. 


Odd bing bought to. the Far by a Habeas Corpus; upon theReturn, it ap- A Habeas Cor- 
GC peared that he was committed by the High Commiſsion Court, foz refuliug 2», alemony 
ts alot Alemony, fo2 maintenance of his Miſe and foꝛ ſpeaking diverſa appro- 
brioſa verba - The Court was moved to have him bailed, the return being inſufft- 
cient, it being not ſhewed:what be wozds were, nod when they were ſpoken, and 
ſo no certain cauſe ſhewev of the Fnipziſonmene. a 

Coke chief Juſtice. The retuen here is not good, the cauſe of the commitment 
in this return, ought certainly co appear ; it is here alcogether uncertain, the time 


uncertain when the woꝛds were ſpoken, it might be in che time of Queen Eliz, and 


_ fo the ſameparvoned. WE oY Pat: 
The Court all clear of opinton, that the return here is not good. - 


Coke. By the Law of Gov, none tobe Ampziſonev, vnt with the cauſe ex- 


* 
7 


* 


Termin. Mich. 13 Fac. ; 


Inditment, 


Stat. of 32 H. 
8, cap. 10. 


- 


Attomey 


inche recurn of his Jmpziſonment, as appearech in the Acts of the Apo 
es. 


Cbe whole Court agreed that the return was not good, and ſo by the rule of the 
Court he was bailed. 


Coke» This kind of Ampziſoument is much to be dil-liked, being a very great 


1 and vexatton to the ſubjects, 


The K IN againſt the Univerſity of 
Cambridge. 


L qndictment fo} a e 
foz the Impiloning by the Pzocters, foz matter of Ancontinencp, 
this 3 But, made by the Pꝛotters in their learch. 

Coke chief Iuſtice. Thep have a Charter co Impꝛiſon there fon Jncontinency, 
but this their Charter is void: They have allo an Act ol Parliament to enable them 
to do this, (S.) 32 H. 8. cap. 10. and this is the reaſon that the Potters in Ox- 
ford and Cambridge may Impꝛiſon foꝛ Jncontinency. 

This matter was at the Councel Tavle, but they there could not determine of 


eee e ee Actoznep<General ſhall enter a Non vult 
proſequi, this is good (but this power which they have doth not appear unto us) and 
the rule of the Law is, Quod de non apparentibus, & non exiſtentibus, eadem 
elt ratio: Pere there bath been very great negligence in them, & negligentia 
ſemper habeat infortunium comitem : Here the Judictment was againſt the Uni⸗ 
of Cambridge, and pꝛoſecuted againſt them by their negligence, almoſt to 


 Qclarp. 

The Court all agreed in this, that their beſt wap is now to plead to the Indict. 
ws ingot their Charter, and alſo to 
then che Kings A General map confeſs this to be ſo; an this is the beſt 
. thee pears ſince, and lo very great negligence in 


And they all 1 that this is clearly the ſuit of the King, and there is 
but one complaks, and the Rivg map ſureraſe his when he will ond the Rings 
a 
Coke. — — This was the 
direction given by the Court, the which was followev, and ſo ended this wap, the 
ſame being never after moved again. 


Flim Plaintiff, againſt Langhorn & All. 
Defendants. 


Entred Hillar. 12 Jac. B. R. 
Rott. 1256. 


N a ſecond deliverance againſt the <zec Defendants, as Conuſees, who did make 


A ſecond de- — as Bayliffto one Leak - The Cale was this, A Rent- charge was 


liverance, | 


granted unto Leak, to be paid at the two uſual Feaſts of the pear, &c. aud if the 


ſame was behinde at any of the Feaſts, 02 21 days alter, then to diſtrain, &c. — 
ze 


3 againlf the Univerſicy of Cembridge, 


Riots. 
The Lords of the Councel are the Repjeſencative Body of the King : Ir the 


ad the Act of Parliament: And 


— — — — — — 


—— — — 


Termin. Mich. Iz. Fac. i 


thice as the Conuſees, foz this Rent behinde, did take the Diurels; aftecwaros ve- 
foze any Avowzy made, one of the 3. Conulees doch releaſe unto the Plaintiff, 
all — Actions and Demauds, Whether thts.teleaſe be gad oz not, was the 
onely queſtion. | 3 oy | | 

It was urged, that this Releaſe was not good, fo? that a Keleaſe made, ought 
to be to determine ſomething ; but here, when this releaſe was made, there then was 
nothing to be by him releaſedz here Leak mas the; Pzantee of, che; Rent; the Di- 
ſtreſs was taken, 4 Januarii, 11 Jac. 3 Por 1: 12 Jac. the Releaſe made, and 
Hillar. 12. Jac. the Conuſans made, and pleaved' i ſo that here nothing is releaſed, 
being of all demands, there was no Action, no right, being made by one of the 
Conuſees; theſe chzee Conulees, were as ſervants to Leake the Grantee, and no- 


thing is diſcharged, by this releaſe. And this is ſo warranted by Ruddocks Caſe, *ccke 6. pars 


Coke 6. pars. fol.25. | 5 £67 e 

Coke chief Iuſtice. If J do lole my goods, and another findes them; if J e eee 35 
ſend my ſervant fox them, and he refuſes to deliver them; akterwards mp ſervant 1 
doth make a releaſe to him, quid operatur, by this, Nihil. Jn Ruddocks Cafe: 
A Replevin bꝛought againſt ſix, one of them avows, the other five do make Conit« 
lance, as Bailiffs to che firſt. Judgement given againſt them; che ſixth brings 
a Wait of Erroz,' the Defendant pleads a releaſe made by one of the five, 
this is a void Releaſe, and co no purpoſe, as it is there adjudged, here in 
this caſe, the releaſe is clearly void, he which doth releaſe , being but a ſervant; 21 £4 43 
what award ſhall be made here, nothing doth paſſe by this releaſe, he which doth re- 6. 
leaſe, hath no manner of demand, to releaſe, aud this is warranited by 21 E. 4. f. 43. 
b. by Fairfax, Tn 230 201 LEE, 

It was urged fo? the releaſe, that this ſhould be good, becauſe they are intituled 
to an Action, to have a return, and alſo to ſue execution, and their maſter to habe 
an account of them, and this is the act of the maſter, who hath made them his Bay 
lifts, the releaſe here; is but to darte him, as to have any return, and dammages, 
4 - Bailiffs, petunt retornum, & damna, they all three are intituled to che 

ction. 5 5 

Coke. The time of the releaſe here, is to be conſidered, then he had nothing in 
him, but as a ſer vant unto Leake , he had nothing to demand, but by the command 
of ſuch a one, he had taken the diſtreſſe; then they come to make Conuſans, as Bay- 5 
liffs to Leake ( but befoze this Conuſans ſo made) one of them doth releaſe all de- 5. las. 
mands, (whereas he hath nothing to demand. By 49 E. 3. f. 25. Ik a Bailiff doth 
avow one way , aun the maſter another way, the avowmzy of the Maſter ſhall be 
taken, and it is a very plaine Caſe, that the releaſe here of the ſervant is not good, 
fo he hath nothing to ground a releaſe upon, if this releaſe had been made, after che 
abouzp, there peradventure it might have been another Caſe, but here the releaſe is 
made befoze the Avouzy; and ſo without any colour of queſtion, the ſame is 
boide. e | 

3 Juſtice. The Caſe in 21 E. 4. fol. 43. will go very far in this 
Cale. | | 
The Court all cleer of opinion, that this Releaſe was not good. i. and theres 


 farebp the Rule of the Court, a Return was granted, this Releaſe being no bar 


at all; upon tbis— ̃ 
Jermin moved the Court, pro Retorno habendo, and by the Rule of the Court, 4 Keturn 
this was granted, there being no colour ( as the Court obler ved) to maintain this C, e 
Releaſe, to be good, when ag the partie which made this releaſe , had nothing in 
him, at that time to relcale. ä 


Slingsby 


„ ol. 23 ih fri 


Termin. Mich. " Fac. 


ion wp 
Caſe 


— | 


Slingsby Plaintiff, againſt Lambert 


Defendant. -» >»! --- 


Entred Termin. Mich. 12 Jac. B. R. 
Rot. 540. 


A an Action upon the Caſe, hougbt by the Plaintiffe , as Executoꝛ againft the 
Defkendant, being Sheriffe , fo2 an eſcape , and had a Judgement given fo2 
m him, per nomen, of Executo). 

Which paſſed by Non ſum Informatus ; upon this Judgement , a 


on the Judgemont 
foran eſcape. wie of Error bzougchh, and foxerroz aſſignev, becauſe the firſt Judgement was given 


9 H. s. fol. I. 
31 E. 3. f. 1. 


| Nracoz, bach Judgement, and the party in execution, who eſcapes; Afcerwards he 


ko him as Adminiſtrator, and this Action fo2 the elrape , and the Judgement upon 
it, way per nomen of Executo , and ſo a variante. N 
At was urged; that ebe ſuite was firlt commenced by the Platntitfe, in the Action, 
as Adminiftracoz, thac afterwarvs be found the Will, by the which , be himlelf was 
made Execucoz, audtherefoze bythe name of Exocuto), he had Judgement, and the : - 
party in execution, who was ſuſteredtocſeape, anvnpon ths eſcape, he Acciomup. 
on the Caſe was bzought by him, which was well broughe, and the Judgement well 
2 2 and fox the per nomen, this appeares by 9 H. 6. fol. 1. and 31 E. 3. 
01. 1 | . 
The x Action here was as Adminiſtratoꝛ, and ſo he had his Judgement ag aint 
Brown,as Edminiſtratoz, and had him in Execution, who was ſuffered to eſcape. 
„555 chat this Action upon the Caſe foz an eſcape, was 
bzought by bim, as Executs?, grounded upon a fozmer Judgement giveu lo; him, 
as Adminiſtracoz, cannot be good. 
Dodderidge Juſtice. The Caſe is this, one recovers in Debt, as Admini- 


fiades the will, bp which he himſelf was made Execuco) , whether he ſhall have an 
Action upon the Cale, oz an Action of Debt upon this eſcape , as executoz, is the 
the Avminiftration-is granted upon no will found , he recoversthe debt, 


queſtion ; 
afcerwards che will is found, by which be is made Executo), to the ſame partie, and 


pzoves the will; cleerly this ſhall now be aſſecs, in his hands. But ſuch an Epecu- 
og Scire facias, upon the firſt Judgement, vecaule he is not party 


the reco2d. 
1 Juſtice, Che Executo2 here hath no pulvity to ſue Execution , upon 
＋ —— becauſe the Scire facias depends upon the firſt Action, and to this 

Dodderidge. Jacree , that he can have no Scire facias , he hath him here in 
Epecuteon, as Avinuiltratoz, ſo that now he rematns in Execution, as a pledge foꝛ 
the Debt; after he findes the will, and perceives himſelf to be made erecucs?2, 
prout by the will: put the Cal; that the party papes the monep-recoverey fo him; 
may he not tiowwell-viſcharge him, declaring ſo much unto the Sheriffe, clearly he 
may, and it che Sheriffe uyon this mattet ſhewed thus unto him, will not yet ve- 


2 — be map then clearly habe againſt him au Action of faux Jnpyiſon- 


cake Juſtice. By this pꝛobate of the will, by the Adminiftratoz, who recove- 
red, by which he is made Executo), is the Execution upon the E. Judgement, 
by this gone, clearly it is not; though the Book of 2 R.3. fol. 8. hath been cited 


age: 


rp. 
Dod- 
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Dodderidge. That is where another man is made Executoz, and not where the 
party bin. ſelf is made Executoz, as here in this caſe. If the Adminiũratoꝛ hath one 
in execution foꝛ Debt, the Sberiffe ſuffers him to eſcape, he bzings his Action of 
debt againſt the Sheriffe foz this eſcape, and herein recovers; after all this, hee 
findes a will, by the which he himſelf is made Executoz, ſhall not this recovery thus 
had, now be good, clearly it (hall, and this monep thus recovered againſt the 
Sherikke, ſpall ve allets in his hands, and no Audita quzrela in this Caſe lieth 
fo2 the Sheriffe. 
Croke. It he be ſuffered to eſcape, the money not paid, and all this at bis ſuite, ag 
Avminiftratoz; aicerwards he findes the Mill, by the which he is made Erecutoz, 
and pꝛo ves the ſame; ſhall this money now be loſt, which was recovered, and the 
party in execution fo? it, clezrip it ſhall not. 
Haughton. Now upon the matter, this is a void Adminiſtration, and how can 
he diſcharge the execution of the body, there being no ſatisfaction given of the 
Debt. The Executo? here is to have an Ac:ion of Debt, fo2 the money due, but 
he is not to have execution, of that which was dene upon the ſuite, commenced by 
the Adminiſtratoꝛ; here it is like unto a Scire facias, a thing Executozy begun bs 7 
one as Adminiftratoz, an ExecutozTannot pꝛoſecute this, noz have an Execution up- A= e 
on it. py 7 * 
Dodderidge. If tbe party in Execution, ſtands as a pledge foz the Debt, unto 
the Admin iſtratoꝛ, ſhall he not do ſo to the Crecutoz,cleerly he ſhall. I an Executoꝛ 
recovers a debt, and hath the party in execution, who is ſuffered to eſtape, the executoꝛ 
makes his executoz, and dies, ſhall not this executoꝛ of the executo2 have an action 
of Debt upon this eſcape; without all queſtion he ſhall have it, fox he is now erecu- 
toꝛ unto the firſt mon. | : 3 
Haughton. If the firſt Executoz dies inteſtate, his Adminiſtratoꝛ, chall not ha ve 
an Action of Debt, againſt the Sheriffe fox this eſcape , no moze ſhall the executoz 
here in this pꝛincipall Caſe, have bis Action agaiuſt che Sheriffe , foz the eſcape of 5 
him, who was in execution at the ſuite of an Adminiſtratoz. r prion 
Dodderidge & Croke, were cleerly of a contrary opinion, and ſo without any fur- gainft one, 
ther debate, this Cale was adjourned to a further time, but was never moved again, ended by a- 
but the parties N r. the opinion che ſame (ut andivi ) was ended by a- Steement. 
greement. aN. *** 4 wif Wer Re Ow x pr. 34+ | 


The KINo, againſt Sir Nicholas Poynes 


and his Son. : 


Wo were Jndicted foz murder, and committed to the Marſhalſey , without Tadictment 
V Baile, oz ee = 25 1885 ee 
Trattman moved the Court, to have them bailed, becauſe they were not indicted 
but by theCozoners inqueſt, and no verdict as pet given up by them, and that as he 
urged, it was ſe defendenddo . 
Coke chief Juſtice. I oue do kill auother, it is not known at the firſk, whether 
this be murder oꝛ not. . 
By the Statute of Weſtminſter the firſt, capite 15. foz the death ol a man, in 
ſuch a Cale he is not to bs bailed , By the Statuce of r. and 2. Philip and Mary, Stat. of fe. 
capite 13. a man is to be bailed, in caſe of man flaugbtet, if be be bailable by eee 
the Law. But in cafe of man-Hlaughter, he is not bailable in all Caſes. If be E. 2. Phil. 
confelle the ſame, he is not bailable. Foz the death of a man, J will not baile anp & Aar. cap. 
one, (unleſſe it be by the command of the King.) e map baile one here foz Trea- | 


ſou, but this we will not do. 


Termin. Mich. 13 Fac. 


Bail refuſed 
to be taken. 


Nota. 


Vota. 


Nota, Trror. 


The writ of 
error quaſhed, 
Execution 


4 — — 
—N— — — —— 


Havghton Juſtice, Ji ye do conteile this to a Jullice of Peace, that he did the 
fact, he is not to be vatled. 
Coke. So ſhall it be fo2 a notoziaus man ſlaughter, he is not to be bailed. 5 
The Court refuſed to baile him, and ſo by the Rule of the Court, they were cnc 
back again ta the Marſhalſey. 


Nota, that one having a Judgement in this terme, upon which Judgement, a 


zit of Erroz bꝛought, beating Teſte the laſt Terme, returnable in this terme, 


the which had the Ladgement, came to the Clerke to have out his execution; the 
Clerke, upon view of the Rolle, and finding no mark thereon foz a weit of erroz, 
took out the execution, after execution granted, the Rolle was then marked foz the 
wzit of erro}, with on antedate, and a Superſedeas delivered, befoze execution done; 
the Sheriffs Deputie, makes his marrant out foz doing of erecution. 
Cole chief Juſtice, & Curia, Me will not allow of cheſe antedates. This is 

a very great abuſe to the Court, fo to enter a wic of erro? , with a recipitur of the 
laſt terme; this courſe cannot but be very much diſliked by us;this is the ſecond we 
bave known of this kind . cake heed of the third, koz this is a very great abuſe, and 
not tobe ſuffered; Fo the pzeventing of which hereafter, by che Rule of the Court, 
an oꝛder was cutered , That the Clarkes do mark the Roll p2eſently, (S) chat is to 
ſay, che (ame dap, that the wzit of erro2 was taken out. 


Nota, That in an Ejectione firme, the Jury found foz the Plafutiffe, and gave 
one ſhilling dammages, aud one ſhilling coſis, and de Incremento 17.1.The Clarke 
in the entring ofthis, enters it all right, (5) 1. s. Dammages, 1. s. Coſts, and 
17. I. de Incremento , quæ in toto ſe attingunt, to 17. s. and omits the two 


- Thomas Crew, mobed the Court to have this amended. 

The Court granted this, being in the ſame terme, and the omiſſion of the Clarke 
onelp in the Account, aud caſting up ofthe quz in toto, which is not ſo much ma⸗ 
teriall. And ſo by the Rule of che Court the ſame was amended. 


Nota, Upon a venire facias ret. fo2 cxiall of a cauſe, the pannell was challenger, 
becaule the Under-Sheritte, who returned the ſame ; was Colin to the party, &c. 
and therefoze a venire facias de novo granted to the Shetiffe , Ita quod, that the 
Under-Sheriffe , non ſe intromittat, upon this a triall was had, verdict and 
Judgement given fo2 the Plantiffe, fox reverſing of: which Judgement, a wꝛit of 
erro} was bzought, the erroz aſſigned was, becauſe the venice facias was, Vice 
comiti, whereas the ſame ſhould have been Coronatoribus, 

Curia, This is only an erro2 to delay execution, and not to be maintained; and 
therefoze by the Rule of the Court: the Tit of erroꝛ was quaſhed , and execution 


Nota per Curiam. That the whole terme, is but as one day. And that all the 
Judgements here, are eurted, as upon the firſt day of the terme, & per Curiam, and 
by all che Clarkes, all common Bailes are entred upon a dap certain. But as fo2 
ſpectall balles, chere is nd certain day, when to be encred, & per Curiam, it is no er- 
ro}, to lap that there was no baile entred. 

Nota, per curiam. If a Parſon vo libell fo tythes of Coal digged out of a mine, 
02 fo2 ſtone, out of a Quarry, a p2ohibition ts to ve granted. 


The 


— 


The K IN 0 and Doctor Gouge. 3 


18 being commit ted to the ÞP1ſſon of the Fleet, by the Court of 


Chancery, was bꝛougbt to che Bar by a Habeas Corpus, and the return was 
read: By which it appeared, Quod commiſſus fuit, virtute cujuſdam ordinis 
Cancellarizfo his contumacy and.concempt,in refuſing to anſwer unco a Bill there 
exhibited againſt him, and he being by ozderof the Court to anſwee it. OT 
Baughtrey Ser jeant, moved the Court to have bim delivered, he having a 
Judgement at the Common Law, in this Court, fo the ſame matter now complain. 
ed of againſt him in Chaucery: That the return here is inſafficient, the ſame being 
altogether uncertain : Foz Non conſtat Curiæ, what Bill this was : And there to 
queſtion a Judgement given in this Court, is againſt the Statute of 4H. 4. 
cap. 13. that Juvgements here given are not to ided, but by a TWz2it of Er- 
ro), 02 by Attaint. | be 

Againſt this, It was alledged that this Bill p}fferred againſt him, is fo2 other 
matters, and not fo2 any thing touching the Judgement here given. 

Coke chief Juſtice, & Dodderidge Iuſtice. Conſider the Statutes of 27 E. 
3.Cap. 1. & 4 H. 4. capite 13. It would tend to the downfal of the Common 
Law, if Judgements here given,ſhould be (uffeved to be called in queſtion in Courts 
of Equity. & N 

Coke. It doth not here appear unto me, chat the Bill was there exhibited foꝛ 
the lame cauſe, as the Judgement here was; and 9 H. 6. f. 44. leads me to this; 
we are to meddle with the cauſe, Warrain was here Plaintiff in che cauſe where 
Judgement was given, and the Bill of Chancery was inter Henric. Comit. de 
Oxon Plaintiff, and others Defendants ; if they receive any hurt there, thep may 
then purſue the Book of 9 H. 6. and hade an Action upon the Statute if the Bilt 
there be foz the ſame caule, we would then bail him: But it doth not appear here 
unto us judicially, this Bill to be fo: And the rifle then is this, Non refert, quid 
notum ſit judici, ſi notum non fit in forma judicii : There is no Act of Jarltas 
ment which pꝛohibits any thing, but che party grieved map fox his remedy have his 
Action grounded upon the ſame Statute, and ſo is the Regiſter, inter brevia ſuper 
Statut. where a thing is done contrary co a Pꝛohibition by Statute, the party 


A Habeas cbr: 


P,. 


Stat. of 4H. 
4. cap. 1 3. 


Statute of 
27 E. 3. &c. 


grieved may well there have an Action upon the ſame Statute, where the Judges 


cannot otherwile apd him, and this map be obſerved loꝛ a rule. 

It appears not here unto us by any thing in this return, that this Bill there exhi⸗ 
bited againſt him, was foz the ſame cauſe, fo2 which the Judgement here was gi⸗ 
ven, and therefoze we cannot now ayd him; we are now cogive aur Judgements 
upon the return, as it is here befoꝛe us, and not otherwiſe - The Bill there is be- 
tween other parties, then the ſuit here was: The Count. de Oxon, is there Plain- 
tiff againſt others, and here Warrain was Plaintiff, and ſo it doth not appear to 
be the ſame caule. 

Dodderidge, We have power to ſee this Bill what it ig. 

- Haughton Inſtice. The Bill is not to be ſhewed, pro non comparendo, the 
Decree there was fo2 his commitment, and this is good. 
Afterwards, by the rule of the Court, 'the Bill was p2oduced and read in Court, 


and the Cummin-Garden therein contained, is che ſame thing fo; which the Judges 


ment was here given. | | 
Coke. Ve have given dur Judgement, and a TV2it of Erro is bꝛought, there- 
foze Execution to ſtap, and this is juſt. - a 
2 a . J : 
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A they do not ſhew another Bill, between this and Friday next, then in this 
Caſe I wall do my Conſcience, and in the tutetim we will confer together upon it, 
and afterwards we 7 ec 0 EY LP 

Ik one doch viſſeile me of Land, and builds a Youle upon this Land, J ſhall 

have a Judgement foz this, and he is not to go into the Chancery to be relieved foꝝ 
this ;. na moge ſhall he ſo do in this Caſe, fo2 in ſuch Caſes the Rule of Law is this, 


Dodderidge. As to our Judgement fozmerly given here in this Caſe, there 

never was any learned man (K be were an honeſtman) that was of another O pi⸗- 

_ then we were of, inthe giving of this Judgement (unleſs he was a time⸗ 
rver.) 5 | . 8 

And ſo there was no further debate at this time ok this matter, neither was the 

ſame ever moved again. V 


— * 
& 


1. 


- 


* 


Vaudrey Plaintiff, againſt Panne! 
P Defendant, 
3 5 


A Prohibition 12⁴ Pꝛohibitinn moved {oz by Six Laurence Hide, to be granced unto the Coun- 
to Cheſter. I e Palatine of Cheſter. r. 

Dodderidge Iuftice, Cas pan have a P2ohibition to a County Palatine, there 

breve domini regis noncurrit, they there have Courts within themſelves fo? to 

redefs all matters: At they do erre there in point of Equity, the wap to remedy 


this, ts fo go befo:e tbe Chamberlain. & : 
- The Courc inclined es be of Dpinion at this time, againſt che granting of anp 
this matter was moved again, and 13 E. 3. Fitz. 


| Nobihition in this Cale, 
13 E. 3. Fitz. Afterwards at another time, | 
dit. cc. tit. Prohibition, placit. 11. was cited, fo; the ground of every Pꝛohibition. 
Coke chief Juſtice, The Kings Beuch of Ire land, is ſubject to be confrol's 
by this Court: If one be turngdout of bis Free-bold by the Court at Cheſter, 
hath he no remedy fog this? no Erro; certainly; he ought to have Jultice doue him 
in ſame place oꝛ other. | | 
8 Dodderidge. J do uot remember any motion ever made foz a Prohibition, to 
tap pꝛoceeding in the Court at Cheſter, foz there breve domini regis, not currit; 
they have there ſeveral Courts to redzeſs their Exrozs, if they do etre, aud the Bi- 
ſhop of Durham may reverſe hig own Judgement if he do erroz; if he do erre in 
Law; a Cut of Erxco lieth here; and if we do reverſe che Judgement, the Judge 
is to be fined fo the lame. 
Coke. A Whit of Erroz lieth here upon a Judgement given in the Stannary 
Court, and ſo is Dyer, and all the Books, go topzeſidents : To appeal co the 
— Warden, and if they like not of him, then to the Lozos of the Councel. 
Dodderidge. This was ſo when there was no Duke - But if cheze be a Duke, 
then to appeal to him: But J have never heard of any ſuch TUzit of Erroz bzought, 
and therefoze the Judges uſe toconfer about this, they ule to appeal to others, if 
they like not the foxner Judgement. | 
Coke. They are ceatainly to have remedy in one Court 02 other: and this Court 
hath che ſurvey of all other Courts, the Kings Seuch in Ireland ſubject to be con- 
trolled by this Court, where there is cauſe: This is a great and a leading caſe, 
we will therefoze be well adviſed herein: And ſo ko; this time, without laping any 
moze, it was adjourned to a further time. 
Termin. Hill. Afterwards, (S) Termin. Hillar 13 Jac. B. R. this Caſe was ma ved again by 


13 Jac. Ke: Sit Laurence Hide, the Queens Attozney, fo; a Prohibition, and to infozce ceo 
- | Trin. 


A — 0 


x Termin. Mich. 13 Fac. 17 


Trin. 13 Jac. B. R. between Davis and Jones. A ꝛohibition was granted bp this Trin. 13 Jac. * 
Court, to the great Selsions at Denbigh, and that the laſt Term a Pꝛobibition 5 X. Kc. | 
was granted into Wales, and therefoze pzaped to have a ꝛohibition to the County 
Ba latine of Cheſter. 7 | 
Coke chief Juſtice. By the Statute of 27 and 34 H.8. Wales is made parcel Stat. of 2 & 
of this Realm of England, and therefoze a ꝛohibition map well be granted thi- 34 H. *- 5 
ther: But as foꝛ Chefter, where breve domini regis non currit, if mp Pꝛedeceſ- 
ſozs have not granted this here, neither will J do it. | 
A Counep Palatine is an exempt place, and by the general rules of Law, breve 
domini regis, ibi non currit, but come pou in, and we will ab viſe well of this, and 
ſee the . 5 in this Caſe how they are : The County Palatine is not like un⸗ 
to Wales. | 
At another day, this being moved again. | 
Coke. As to the Furisdiction of Cheſter, and ꝛohibitions to be thither grant- = 
ed, Hillary 11 Jac. in Cancellaria, in a great Caſe there between Sir John E- Hill. 11 Jac, 
gerton Plaintiff, againſt the Earl of Derby and Kelly: The Earl of Derby CE. 
was Chancetloz of Cheſter, and was alſo party to che Suit there in queſtion, be- 
tween Egerton and Kelly, the ſame being fo2 a Leaſe : Me having this Leaſe, de: 
creed there the poſſeſſion of this Leaſe fo2 Kelly, ſo that he was here Judge of his 
own pzoper caule, and made the-Decree in effect fo2 himſelf, being fo: Kelly; with 
which Decree, Sir John Egerton finding himſelf grieved, being thereby put out 
of 47 exhibited his Bill here in Chancery againſt them, fo2 co have te- 
dels. 
To the hearing of which Caſe, J and mp Bꝛother Dodderidge were called, where 
Dodderidge vid cite the Cale of 18 E. 2. Fitz. tit. Aſſiſe, placito 382. where Trirn. 18 E. 2. 
in an Alsiſe of Novel diſſeiſin bzought agaiuſt &c. the Tit of Algliſe was di- &. 5 
rected to the Shetiff of Glouceſter, and this was de libero tenemento in Gours; 
the Alsiſe did paſs befoze Sir Iohn Gowens, and his Companions, Juſtices al- 
ſigned to take the Alsiſe in the Marches of Wales; the ſame paſſed againſt the 
Tenant, who bought a Tit of Erroz, and aſsiqued foz Erro, becaule the 
CUnte was directed co the Sheriff of Glouceſter, a Sheriff of England, and the 
Tenements put in view were in Wales; alſo that Gours is out of the power of 
the Sheriff of Glouceſter, bp reaſon whereol he could not execute the zit Al- 
ſa the Statute is, that Aſsiles ſhall be taken in their Counties, and Gours is no 
County, Alſo the Ait is, de libero tenemento, in ville, o2 in hamel. and Gours 
is neither villa no2 hamel. but is all a whole Country: Scrope there anſwers to all, 
that Gours is a Baronp in the Barches of Wales, and that every Barony in the 
Marches hath aThancery, and their own TUNits ; and where one of his Tenants 
doth wzong to another, he ſhall do him right: But when the Baron is ouſted of his 
er Barony, he cannot have remedy by his own TThit, becauſe he is ouſted 
of all. ; 
Aud therefoꝛe it is oꝛdained in Parliament, that when a Baron is ouſted of bis 
whole Baronp, in the Marches of Wales, that he ought then to go tothe Ring foz 
to purchaſe his remedy, and to have a Tit in the Rings Court of Chancery, and 
the zit ſhall go to the Sheriff of the next Countp, ſo that the Sheriff of Gloa- 
ceſter did ſerve the TUtit, becauſe that he was the next Sheriff; and lo fo2 this 
cauſe, the Judgement was affirmed. 
And 13 E. 3, Fitz. tit. Iuriſdiction, placito 23. In a Whit of Coulinage, and 23 E. 3. Fitz. 
demanded the Caltle of K. and the Commote of 1. (this being parcel of a Shire ©* Kc. 
in Wales, (as a Hund ed there) it is there laid, that che Caſtle was in Wales, where 
the Kings Mut, non currit, and ſo to ouſt the Court of Juriſdiction. 
It is there ſaid, that the Taltle and Commote were in Wales, anſwer made, 
that this ſhould not ouſt the Court of Juriſdiction: Foz by a Commote they de- 


manded a great Seignozy, as Lands, Services, and Rents, and this Caſtle and 
| Commote 
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8 Eliz. Dyer. 
not printed. 
11 H. 8. &c. 


comote were held of the King in chief, as of his Corone ; and that. theſe Calles 
which were thus held of the Ring in chief, as of his Corone, ſhalbe pleavable here, and 
not eiſe-where, &c. And in this great Cale in Chancery, we were of opinion, that 
pꝛoceedings might be here in Chancery in the ſame Cauſe. Afcerwards, the Lozd 
Chancellor did agree with us in opinion; and ſo the ſuite went on in the Chance- 
ry here, after the Decree paſſed in the Chancery at Cheſter, Alſo it was there re- 
ſolved, that a man inhabiting out of the Countie Pallantine of Cheſter, hath right to 
land lying in Cheſter. That fo this, he may ſue in the Court of Chancery here: foꝛ 
he ought to have means to come unto his right. But here we are out of this matter 
ofequity. De | 

_ Dyer. (but not in the pꝛinted Book. j A Diem clauſit extremum, re» 
toznable in the County Pallantine of Cheſter. 11 H. 8. Kellaway. fol. 202. a. b. 
where it is ſaid, that the Ille of Man, is no parcel of the Realme , neither do they 
there uſe the Laws of the Land. Jt is like unto Turney , when the ſame was in 
the Rings hands. And unto Normandy, o; Gaſcoigne, which are mcerly out of the 
r of the Chancery. 
The Alle of Wight, was by Act of Parliament made parcell of the Countie of 
Southampton. As Wales and Ireland made parcell of England. And a Wie of 

Erroz lyeth here, fozerroncous Judgements given there: But otherwiſe it is fo? 
erroneous Judgements given in the Ille of Man, in Gaſcoigne, oz in Callice, be- 
caule chey are not parcell of this Realme. 

- Alſo, if a Court ok equity, in caſe of equity, do wrong to a partp, by their Decree, 
made againſt him. He is not in this Caſe without remedy , fo2 he ough: to ſue unt 
the King by Petition, who map give unto him redreſſe, by his Judges, referring 
the matter to them. And this was a great Caſe between Sir Moyle Finch, and 
the Loyd of Worceſter, and others, Mich. 42. & 43. Eliz.wherethe Earl ot Wor- 
ceſter and others, upon a Feoffmenc were ſeized co the uſe of a Noble Lady, (S) the 
L adp of Southampton.) The Earl was Plainciffe in the Chancery on the behalf 
of the ſaid Lady, againſt Sir Moyle Finch, which ſuite was concerning the Man 
oꝛs of Rakimeſtone, and Stoke-Goddington. The Decree in Chancery was fo 


the Earle, and agaiaſt Sir Moyle Finch, with which Decree he found himſelf much 


grie ved; and upon this, be pꝛeferred his Petition unto Queen Eliz. to habe ſome 
redelle. The which matter ſhe referred to her Judges. Aud by chem, the ſaid De- 
cree was reverſed. | 
And ſo in ſuch a Caſe, the ſole, and pꝛoper remepp, is to go, and as in that Caſe, 
to p2eterre a Petition to the Ring. And if he will, he map referre this matter co 
bis Judges ; and ſo by them, (as in the fozmer Caſe ) it was done, (ik there be 
cauſe fox it) che Decree made, map be by them reverſed. 
And this was ſo ſec down, and agreed upon by all the Judges, under their hands, 
That the Lozd Chancelloz is not to meddle there in Chancerp, alter a Judgement, 
at the Common Law, and the ſame affirmed in a Mzit of erroz ; and pet there map 
be equity, as in that Caſe, being in Caſe of a Pozgage ; he by whom che money 
was (ent co be paid, fo2 the redemption of the Land, was by the wap robbed of the 
money; but pet che ſame was paid pꝛelently after; but at the Common Law, he 
is barred, and this was the pꝛincipall Cale. 
At was allo reſolvedin Kelleys Caſe, befoze remembzed, That one may lap a 


tranſitoꝛy Action, in what Countie he will, as if one be beaten in Countie Palau⸗ 


tine, he may lap his Action where he will. 

Where aman is w2onged, by a Dekree, his belt and only way co have remedp, 
is by his petition to the Ring, and ſo here in this Caſe, you ought co make pour ad- 
dreſle to the Ring by your Petition; and ſo he map then referre this to his Judges 
fox pour redzeſle herein. Pere pou are in a Cale of equity; and a Decree is made 
againſt vou; you may now do, as inthe Caſe beſoze of the Earl of Worceſter ; and 
this is that which A have obſerved ; as touching the County Pallantine of Cheſter. 


Sir 


— — — — —r_— 
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Sir Henery Werner Plaintiffe , againſt Suckerma 
and Coates Defendants. 


Na Pꝛohibition, to the Court af the Dutchy ; becauſe they there go about to A Prohibition 
queſtion the valivity of Letters Patents, granted to Sir Henry Warner, of the to the Durch 
Pano! of Milney in Comitat. Suffolk. Court, 

George Croke , Foz caule of a P)ohibition ſhewed, that heretofoze (S) in 
4.3 Eliz. the Court of Duechy, did then think this matter to be fit fog a trial at the 
Common Law, and accozvingly, we had a triall at the Common Law; and - 
judged foz Sir Henry Warner; and upon alibelt fozmerly agaiuſt them fo2rythes, 
and adjudged ag ainſt them; and now by a new ſuite in the Dutchy Court, fog the 
lame matter, and by the lame parties, and there would queſtion the Letters Patents 
to him granted, which is cauſe fo a Pꝛohibition. The Caſe fozmerlp was this (5) 
Upon a Livell fox Tiche Map, againſt Coates and Suckerman, they pꝛaped a Pꝛa- 
hibition, becauſe they were under-tenants to the Abbot of St. Edmonds-Bury, 
who pꝛeſcribed fo2 himſelf, his Free-holders and occupiers, to be diſcharged of pay- 
ment of Typthes, and ſhews that he was a Free holder of che Panoz , and had 
Common of Turbary there, they were held, not to be withen the preſcription of diſ- 
charge, being no Free- holder, and ſo by this Court, a conlultatian was then granted 
foꝛ Sir Henry Warner. And now thep begin in che Dutchy Court again, and 
there ſeek to avoide the Letters Patents; and therefoze pꝛaped a Miohi⸗ 
bition. | 

Againſt the P2obibicion,iet was urged by —-— 1 

Dir Robert Hitcham, That the Pꝛaceediugs in the Dutchy Court, is meorlp 
as au Antozmation fo} the King : that Sir Henry Warner had a grant of the tiths 
by QueenKMary, befoze che ſuite, fs2 Tpthe-fover ; that ſuch kind of Tythe is not 
uſed to be papd iu Suffolke, no in Cambridge-ſhire, which the Queen had pro bo- 
no publico. 

Coke chief Juſtice. An Abbot may pꝛeſcribe fo? himſelf in Non decimando. But 
to pꝛeſcribe, foꝛ himſelf, and foꝛ ail his F2ee-holders in non decimando , clearip 
this pꝛelcription is not good. 

Dodderidge Juftice, hat equity can be there ſuggeſted againſt che payment 
of Tythcs, it is agaiuſt che Law of God, not to pay them. 

Coke. Tytues are due, jure divino, mes quota pars, jure humano. The Ba- 
tent granted to Sit Henry Warner, had relaciou ta matters befoze granted bp 
Queen Mary; how will they avotid this Patent, in tye Dutchp Court : if none to 
pay Cythes of this, then che J3atent is volde. 

Dodderidge. There can be no equity, againſt the papment of Tithes ; bur 
there mop be a peſcription, which is matter of Law. TEE, | 

Coke, This Court hath power to p2ohivite them, And ſo to pꝛohihite all other 
particular Courts, which do hold plea, by reaſon of their particular Juriſdictions, 02 
i chey have a generall Juriſdiction , by act of Parliament, if they do exceed Weir 

Aathoꝛitie, rhep are by che Common Lam, to be Pꝛohibites by this Court. And ſo 
ik a Caurt Baron do held }Ilea of a ſuume avove 40.5. to bepzobibitedby 19H. 6. LE 
and Fitz. Nat. Brev. A Mꝛohibit iou is to be granted by this Court; quia placita, mon 

&c. where chey hald Plea , of a thing which belongs yot to chem, then a Ppolubitt- Baron. 
on to be granted, (S) vobis prohibemus quod, &c. By the Regiſter ; If a Tot- 19.4.6.Fitz. 

po2ation holds pleaof any mutter, out of their Turildiction,then vobis prohibemus, ES 

quia extra Juriſdictionem. And ſo of the Court of Marſhalſey. This Court is 75-0 

to curb them alſo. Aud this fo by the Common Law, That all particular Loutts, x, f Corpo- 
either in reſpect ofthe place, 02-of the cauſes to be there determined, if they do ex- tation. 

ceed their Authozity, they are bythe Common Lam to be pzohibcediby ches 1 

| veg. 
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| To the Ex · being a particular Court, erected fo2 particular purpoſes. It appears by the Kegt- 

chequer. der, A Pꝛohibition granted by = Court, to the Court of Exchequer. If they bold 

; Plea, of Common⸗Pleas, without a Wie of Pziviledge, as appears, inter 

mY 8 brevia de ſtatuto, if deale againſt 'Statutes , Prohibition co a Juſtice of Alſiſe 
Aline. to be granted, quia magna indiget examinatione; this the Act of Parliament. 
—; And ſo if the Judges in the C. B. do hold Plea of an Appeal, a Pꝛohtbition is co 
qe 2-H. be granted by this Court as Regiſter ; The Statute of 2 H. 5. by which A Libell 
4 9 is to be delivered to the party, where need ſhall be, where a Statute doth pꝛohibite 

malum prohibitum, to be pꝛohibited. ; 

Me here in chis Court may pzohibice any Court whatſoever, if they tranſgreſſe, 
and exceed their Juriſdiceion. And there is not any Court in Weſtminſter Hall, 
but map be by us here pꝛohibited; if they do exceed their Juriſdictions, and all this 
is cleer, and without any queſtion. | 

Here in this pzincipall Caſe, pou are not to go into the Dutchy Court, and there 
to examine the validity of this Patent made to Sir Henry Warner. There is no 
equity againſt the Law of God; and there is no reaſon, but we ought here to pꝛo- 
hivite them in this Cale : fo2 they have there no Juriſdiction , co meddle with the 
validity of theſe Letters Patents, as now they would do. And if they will not walk 
within their pꝛoper limits, and Juriſdiction, we will here pꝛohibite them. As couch- 
ing theſe matters, complaint was made by them to the King, of me, when we in 
this Caſe were befoze agreed to grant a Pꝛohibition, but befoze this was granted, 
they complained to the Ring; and J then befoze the Ring, did juſtify our pꝛoceedings, 
and that we well might grant a Pꝛohibition in this Cale. The King chen ſaid un- 
to me, that he was well ſatisfied herein, and he then ſaid further unto me, do pon 

Juſtice, aud bzing in no Innovations. 
Croke Juſtice. This Tit of Pꝛohibition, it is Breve regium, & jus Coronæ, 
and if chis CAzit ſhall be denyed, in ſuch Caſes; thiz would then be in Læſionem, 
exheredationem, & derogationem coronæ; where any Court comes to be exo2- 
bitant, in their pzoceedings , we have ſacramentum, that lyety upon us, not to ſuf- 

fer any encroachments bp any Court. 
Term, Trin. Dodderidge. It is a part of our Dath,to maintain our Judgements here given, 
12.1ac,B.K. and this is no Innovation ; and lo J ſhall ever do. A Conſultation hath been here 
granted by us in a Pꝛohibition, upon a Libel foz Tithes, Termin. Trinit. 12. 
Jac. and between the ſame parties. And you now in the Dutchp Court, do ſuggeſt 
matter of equity ; but what this matter is, the lame is unknown to us. Thep are 
not there to judge upon the validity of theſe Letter Patents; whether cheſe Lec- 
ters Patents be good oz not, this is fo be determined by the Common Law, and noc 

to be there tryed in point of cquity. 
Haughton Juſtice. Nothing is bere ſhewed unto us, to give Juriſdiction to the 
Court of Dutchy of this cauſe. If it be touching the naturall right of tiches, this 
then pzoperlp belongs to the Spiricuall Court. If ic be touching the validity of the 
Letters Patents, this is not to be tried there. And we ought to maintain the Judg⸗ 
ments of this Court. And the Court there fozmerly made ozders fo2 them in this 
Cale, to go to the Common Law. And now they fall from this again. It hath 
been here fozmerlp adjudged by us foz a Conſultatiou co the Spiritual Court. Aud 
no cauſe there is here, to ſuffer this pzoceeding in this Caſe, in che Ducchy Court. 
And therefoze a Pꝛohibition ought to be granted. 
| Coke. We are here agreed, not to ſuffer our Judgements here given, to be ſha- 
ken, but by an Act of Parliament. (And all Counſellours hereafter are to cake heev 
how they do adviſe anp of their Clients, to go into Courts of equity , after a 
Judgement given gere in this Court; and he which is premonitus, is premunitus. 
3 This is ſaid as a Caveac, ne forte, an example be ſhe wed on them. 
granted per The whole Court agreed, una voce, nullo contradicente, fo; a Prohibition. Auv 
curiam, ſs by the Rule of the Court, a Pꝛohibition was granted. n 
| ones 
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I ones plaintiffe, againſt Stenor. wa: 
Defendant. 5 


Nan Action upon the Caſe fo cxoyer and converſion. Sur Nog culp. vie”? A Trover and 
1 verdict fo2 the Plaintiffe. Harris Ser jeant, moved in Arreſt of Judgement, Converfion. 
that in the venire facias, a Juroz, was named Harewood, Ju che diſtreſſe, and ju- 
raci, be was namen Harrwood. and ſo foz this variance he praped a yore facias 
de novo, this being like another Caſe here adjudged » where in the venice facias, a 
Juro2 was named, Swift, in the Dillringes and jurati, named-Swiſt , and chis 
was here ceſolved to be bad, _ 

The whole Court agreed in this, chat where there is an S. foz an F this is bay 
erp; + for they have not the like Pronunciation , and therckoze this is n 


Croke luſtice, Baxſter, an Barter; this is allone. 

The whole Court agreed this ta he no variance. Foz that Harewood and Harr- 8 
wood,idem ſonant, and then arg all one. And ſo by che Rule ofthe Court, Junge e ae Plain 
ment was os Wy che Plainglfe. _ 


_ Plaintiff , againſt Howarde 
Defendant. 


| Entoed Trin. 12 Jac. B. R. 
1 Not. 832. 
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125 age the Caſe, fox a Reſcous, the parties were at illur, and upon In Agion 
the trial, afþertali verdict was found z upon the verdice, the queſtion did ariſe, up- upon the caſe 
on the con!!ruceion of Butlers Mill. The Caſe hereupon, appeared to he this, Iohn for a reſcom. 
Butler, being poſſe dof a leaſe fo2 28. pears, of two Tenements,' in 888 
Saint Saviours in Southwarke, the one of them, in bis own occupation,'che ot 
in che occupation of another, makes his Will , and by c<is doch deviſe both 
Cenements unto Elianor bis Wife, fox the whole terme; ie he ſhall live fo — 
— 1 a mo and nor married: Ke do marry; Then he deviſer io 
er, onely his dwelliug Poule, and alſo 20 rene per annum, out of the ocher houle , 
not . What 125 fr hout 7 the re; Hh ws) 
during the continuance of the terme, coped, — 
wes We ould have chts only fox her life (i che terme lo long 
Dfthis will he made his (Wife his Executrix, and died; che enf@s as a Legat 
and.afcerwards takes to husband the Plaintiffe, and dies; che rent 
. a vittrelle fo; this, Reſcous was made. upon' this 2 25 
＋ ena at the Common Law, moved in this C ale to be exſivred of. ; | Points ba the 

1. Firſt, whether here be any good rent at all, at the beginn g-. #* Cale. 

2. FN 2 — 0, gon beany ſufficient agrecment, to cake chis as ute 
tee. d. 

3. Therdly, dow long this rent call have concinuance, whether vintidg the if o 
Elinor, oz during the 28. years. 

This Caſe was argued at large this term, and in Termin. Paſch! 14. Jas B. R. 
by Heath, and Thom. Crew, foy the Blume, and by Coenen 75 N fox 
tze Defendant, n * 

Atter which Arguments, ba Juvges vagen role. ; touching the an, 


na Termin. Mich. iz Fac. 


. —— Termin.Paſch.14 Jac. B-R. this Caſe was ar- 


all che fou dusges. 
dare __ 


Fp Ac 
a man devileth arent to another, and afterwards mates tim his executoꝛ, there this 
rent ſhallbe t But where he doth deviſe dhe terme co one, and a bent out of 
this, to another, Jap Sears + pn 6 ergy by was deviſed; his exe 
Db a ron det LIE 
240 le fo} him to uns 
2 tothis; ik s rent be deviſed to one out of a Leaſe; to another, if he af. 
ſent firſt unto the rent, this he may well do, and if he aſſenc- that the deviſee wall 
have the term, cleerlp, this is a aſſent to the rent, fox to charge the deviſee of 
che term, with his cent, lo; he wok wo or ch che rent. But 
the aſſent, to the vevile of the rent, is no deviſe of the terme; and this is 
__ it is as cleer, that an aſſent to e of the terme, is an aflent to 
bo 
Croke Inflice , It hath been ſhin, that he cannot devile- teterm to one, and a 
rent out of it, to his Executo? ; this ig net ſa. fqz the Law by conſtruttiom, ſhall 
ee eee eee and that which oughe to be firlk, to be 
E to be agood! al the tent, to the executrix 
mace t Ha, een. but fox 


"Ch elines-d 
—— em, im this gilt ſhall be taken 
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fozmer (and allo) and cheretoze the to have this Rent toz all the term 
Coke. Jincline to be of the lame opinion, but if he had deviſed the Rent to her 


without ſuch a clauſe, it had been otherwiſe. 


And ſo without any further debate at this time, it reſted upon a curia ulterius 
ad viſare vult. | : 

Afterwards, (S) Termin. Paſch. 14 Iac. B. R. this Caſe was moved again, and 
argued by Thomas Crew fo; the Plaintiff, and by Br. Noy fo; the Defendant, 

ind afterwards by all che Judges. : , 

Coke chief Juſtice. Two points have been moved in this Caſe, and all of us 
have clearly over-ruled one of them, (S) foz the aſſent unto the ſecond deviſe of the 
Annuity; that an aſſenc unto the firſt parc of theUUill, is an aſſent unto all, to all 
the Mill, and to all which is therein contained, and this we hold clear, and with- 
out any colour of queſtion. | ED 

And as tothe Exceptions taken to the Declaration, we have over-ruled them all 
to be bad, and of no foꝛce. | 

But as to the ſirſt point, This foz the generality of this Caſe, J have known 
this to be fozmerly adjudged, That if one hath Fee-ſimple Land, and doth de⸗ 
vile this unto his Mike generally, by this Devile the hath but fox her life. | 

Alſo if one hath a term in a Pouſe and Land, as in Black-acre,if he deviſeth this 


— 


to one generally, the Devilee by this general deviſe, ſhall have the whole term. 


Alſo if he doth deviſe a Nent out of this generally, by this the De viſee ſhall 
have the Rent during the whole term, if he lives fo long; and all theſe Caſes are 


verp clear. 


Now whether in this Caſe here there (hall be any thing in this Till, by way of 


Term. Paſch. 
4 I4 Jac. B. R. 8 


retraction, from the firſt deviſe (as to the having of an Annuity) this is the que- - 


tion here now ouely conſiverable,and as I think, che ſhall have this Annuity during 
the whole term to come; we are not to detract from, noz yet to adde any thing ta 
the Will. . | 

Croke Juſtice. That which is here, is tobe by way of detraction. 

Dodderidge Juſtice, If Yhave a Leaſe fo2 years, and J do grant the term, this 
ſhall be fo all the term; but if J do graut a Rent out of chis to one, this ſhall be 
fo2 his life, i the term (hall ſo long continue. 

Afcerwards, at another time —— - | 

Haughton Juſtice. Che queſtion here ariſeth upon the parts of Butlers Mill, 
who was poſſelled of a Leaſe foz years of two Meſſuages, made his Mill, and by 


tis he div deviſe both of them unto Elianor his Tlife, fo2 the whole term, if he 
 Uvedſo long, and remained unmarried ; but ik ſhe happened foz to marry, then he 


deviſed to her hls dwelling houſe during the whole term: And allo J deviſe unto 
her an annuity of 201. per annum, out of the other Houſe, without limicing whac 


Eſtate ſhe ſhall have in this Rent, and then devilech this Þouſe to another Butler, 


his Nephew. 
Allo there being a Pꝛobiſo in the Mill, that if the Annuity he not paid unto her, 
but be in arrear, that then it ould be lawful foz her and heraſsigns, into the ſaid 


 Meſſuage co enter and diſtrain, and ta detain this Diſtreſs until the be ſatisſied of 
the ſaid Rent; afterwards he makes his Mike his Executrix, and dies, ſhe pꝛor es 


the Mill, enters as a Legatee, afcerwards takes the Jlaintiff to us band, and 
dies during the term, and chen foz Rene behinde, Gough the Plaintiff di- 
rains. | 
The onely Point here is, Whether Gough the Plaintiff hath any Intereſt in 
him, ſo that he may diſtrain fo) this Rent: As this Cale is, be hath a good Jute⸗ 


reſt in the Nent, and therefoze Judgement ought to be giben fo2 him. 


In this Cale, fo; the true conffructton of this Mill, the eourſe and ſubſkanee of 
this Mill, doth very plainly demonſtrate the intent of the Teſtato!, as to theſe his 
two Peſſuages Tf the do not marry, then ſhe to have all, but if (he do marry, 


R 2 then 


Nr 
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then koz his vwelung Poule; u is clear, tuat ibe ſhall have this toz all che teim: But 
as tu ie Rent limited to her aut ot the other Poule, this is not ſo plam, the ſame 
being generally wichont limiting what Eſtate ſhe ſhould have in this. 

The. general {cope andpurpole of the Mill here, doch conliſt upon two parts 
And the firſt part of the Mill here doch declare his purpoſe and intent, in the latter 
part of ebe Mill, mich is, that ſþe ould have nin ſame Eſdate in the rent, as ſpe 
had in the Vpule limited unte her in the firſt part of the Will, fo; here there is a 
dependancp of the one upon the other; and the lecond clauſe doth neceſſarily de⸗ 

peud; and oughtro-be expounded by che founer, the lame being all to; the pꝛobiſion 

| © And to this purpple here bach been a good Caſe put at the Bar, which was ci · 

Trin.20 Eliz. ted to be, Trin. 20 Eliz, in the C. B. where a man dip devile Black-acre to his 

C. B. - eldeft ſon and his Þeirs, fox his part, and Uhfte-acre to his yonger ſon foz his 

part (and omits to him and to his Deirs) yet this ſhall be alſo to him and to his Peirs, 

becaule the ſame hath dependancy upon the fozmer deviſe, aud in the conſtruction 

of this. it (ell de guided by the lame. 

2 FG true understanding of this Paint here: Ik this clauſe had been ſingle of 

it ſelf, without any depeudancy on the other clauſe As if a Termoz foz pears de- 

vilech a rent out of this term unto his Mie generally; what Eſtate this ſhall be, ii 

it had been ſo , Mhether this ſhould be fo2 her life, oz fs2 all the pears. 

It chis had been the lingle Paint: In this Cale, fozmy Opinion A hold, that 
ſhe ſhould have this during the term, . if: ſþe ſo long ſhould live; this Gould be fo? 
her life, ik che term ſo long continued, and this ſhould be determined by her death; 
by wi wo che term had continnante, there the ſhould not have a greater eſtate 

a fo2 her 
. The res ſon of a general Livery, is this, becauſe che Deed of every man ſhall 
be taken ſtrongeſt againſt himſelf : But there is no ſuch reaſon in the Caleof a will, 
foz there we are to judge accoꝛding to the wozds ; and co collect and gather the in- | 
tent of the Dewiſoz out of the wo2ds of the TUill. | | 

And ſa il the clauſe here had been ſolelp of it ſelf, and without any vependancy on 
the other part, there by a reaſonable conſtruction this ſhould be foz life. 

J agree, that the term generally taken, includes che whole term: If it had 
been ſo that the Devile had been onely to her, and to continue fon her life, (being 
nut to her and her aſſigns) and notwithſtanding the addition of the clauſe here in 
this Mill, Chat if it be behinde, chat it ball be lawful to her and her Alsigus to 
diſtrain koz the ſame; this ſþall not enlarge the firſt Devile, (if chis had been a | 
ee eee but in this pzincipal Cale here it is other- | 


Po here are two clauſes in this Mill, and the latter clauſe fo; the Rent, bath a 

* dependancy upon the fmer, and fo2 this reaſon J do hold, that here ſhe ſhall have 
this Rent, during the continuance of the term to come; ſo that after her death, 
Gough the Plaiaciff, her Pusband, hach a right and good Jucerelt co have this 
Rent, and che diltre(s by bim taken fes it is lawful, and the reſcous illopal - Aud | 
fo Audgement aught to be given foz the Plainciff. | 
2. Dodderidge Juſtice. Co the contrary, that Judgement ougbt to be given 
foz the Defeudant : Chat this Rent here ſhalldecermiue by the deach of the wife, 

and therefoze che Plainciff here to recover nothing, 

As to the wozds of this Mill, which are as befoze ; upon which wozds of the 
Will, the queſtion here is, -Clbac Eſtate che Uife (hall have in this Rent, by 
2 limited ſo generally unto her, without any certain limitation of any E- 
$ ate. | 
. | In chis Mill we ought to ſearch out the intent of che Deviloz, what this 


Was. 
Firſt, 


— —— 


— — 
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Firſt, It hach been agreed unto me, that if the Caſe had been ſo, and without 
any other Circumſtance: That if Tenant foz years, grants a Nent to another out 
ok this Land, by Deed, chat this ſhould be fo2 che years but determinable with his 
life ; and ſo it ſhould be incaſe of a Mul, as it hath been agreed - This here onely 
depends upon the intent of the Teſkatoz himlelf - And by this Mill his intent ap- 
pears, that he did intend a greater benefit unto his Tife, if ſhe remained unmarried, 
then he did that che ſhould have if the did marry. 5 

If ſhe did not marry, then ſhe was to have both the Houſes, but if the marryed, 
then ſhe was onelp to have his dwelling houſe, and an annuicy of 20 l. per annum 
out of the other Houſe, and this Rent was to have an end bp her death; fo: he in · 
tended the one to be moe beneficial to her then the other. | 

I ſhe div not marry, ſhe then was to have ehe greater benelit by the Mill, but 
if he married, he then intended to be leſs liberal unto her. 

And this by way of reftrainc ; fo if ſhe marry, he then doth countermand his 
Mill, as to one of the Pouſes : And in lieu of this, be gives ſome recompence to 
her, (S.) an annnity of 201. per annum out of this other Houle, the which he intend⸗ 
ed to be leſs benefictal fo2 het: | 

Now to examine che woꝛds of this Will, by theſe ſhe is not to have this Rent any 
longer then fo2 her life, if the term continues ſo long; if ſhe dies, then he intended 
wich chis Pouſe fo to advance a Kinſman, (S) Thomas Butler his Nephew - And 
this purpole of che Deviſoꝛ here directs me this way in my Judgement. 

Now co come to the reftraine it ſelf, being this, (S) Ak te marrp, then, &c. the 
to have his dwelling houſe fo2 her habitation, and the Rent fo; her maintenance, and 
this fez ber life (if the term continue) there being here no Eſtate limited in certam, 


how long che ſhould have this Rent. ( 


200 to the conſtruction of ſuch general grants, without any limitation of E- 
te. 
As touching this, four Circumſtances are to be regarded bythe Law, (S.) 3 
1. The Law will always have a regard to the Eſtate of the Gꝛantoz, ſo that OE Cir _ 
luch a geueral grant ſhall not be of longer continuance then che Ettate of the ing Crans. 
Gzantoz ; As if one be ſeiſedof Land in fee, and grants a Rent to another out of 
this Land, without expꝛeſsing any certain Eſtate, the Gzantee ſhall have this fo; 
bis life, as appeazs by 7 Aſſiſar. placito r. & 17 E. 3. fol. 45. And ſo it Tenant „ mar. pla- 
in tail grants a Rent-charge ont of his Land, without expzeſsing what Eſtate, the cito 1. K. 
Gzancee (hall have this foz bis life (but pet with this limitation) to be determined by 
the deach of Tenant in tail. | | 
If the King byhis Letters Patents grants a Rent unto another, without limt⸗ 
tation of any Eſtate, this (yall be but at will, where it is in the Rings Caſe, fo? 
this ſhall be taken moſt beneficial fo2 the King. | 
Tf Leſſee fo? years grants ſuch a Rent, not limiting any Eſtate, the Gꝛantee 
here (hall not have any Free.hold, becauſe this is derived out of a Chatcel, but he - 
{hall have this fo2 ſo many pears as the other hath in the Land, if che Gzancee ſo 
long ſhall live, as appearech in Plowdens Commentaries, fol. 524. in Welkdens Plowdens 
Caſe; be cannot grant this fo2 any longer time then he himlelf bath it. Commenta- 
As if Leſſee to years grants a Rent out of this Land, fo; the life of A. be ſhall *** 0b. 524+ 
have this foʒ ſuch a time, if che Leaſe continues, but not otherwiſe ; fo che Law, | 
fo2 the true conſtruction of ſuch Gzants ; hath reſpect co che Eſtace of the 
Gzantoz. 
N The Law hath reſpect to the ability of the Grantee, and this ſometimes 
ſhall rule and direct the Gzant , where no Eſtate is erpzeſſed : As a grant 
made co an Abbot and Covent, without ſaying any moze, they have a Fee. ſimple, by 
11 H. 4. fol. 84. and ſo if a Gant be made of Land to a Majq; and Commonal ty, 
they have a Fee ſimple, by 11 H. 7. fol. 12. and ſo if it be to a Dean and Chapter, 


they have a Fee-ſtmple, by 27 H. 8. f. 15. = 
„„ 3. The 


— 
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3. The Law ſometimes hath regard co the conſideration which leads the eſtate. 
As a devile made of Land to one paping 100. I. this ſhall make a Fee-ſimple , by 
29 H. 8. Brooke title Teſtaments, placito 18. & 4. E. 6. Brooke title Eſtates, 
placito. 78. And ſoit is in Caſe of a Bargaine and ſale of Land, fo2 monep, with⸗ 
out 1222 of = eſtate, he ſhall have a fee-ſimple, becauſe of the conſideratton by 
27. H. S. fol. 5. 6. .. . 

4. The Law alſo ſometimes reſpects the retompence, and lolſe which is luſtained. 
As if Leſſee foz twenty pears, makes a Leaſe fo2 10, pears, rendzing rent, and no 
time fo2 the continuance of the Rent, expꝛeſſed by conſtruction of Law, the ſame ſhall 
have continuance during the 10. pears, becatiſe the rent is the conſideration fo2 the 
terme. 

And therefoze in 39. E.3, fol. 1. If tenant in Dower doth exchange this Land, 
which the hach in Dower with che reverſioner, fo other Land; and no eſtate expꝛeſ⸗ 
ſed fo2 what time ſhe ſhall have this Land, there ruled, becauſe the ſame was given 
in exchange, fozher Dower, in which ſhe had an eſtate foz her life, and having loſt 
this, the (ball have the ſame eſtace in the Land exchanged, as ſhe hav befoze in the 
other Land; and ſq it is ruled allo, in 2 H. 7. fol. 5. awv 15 H. 7. fol, 14. Two 
Coparceners tenants in taile, make partition, in this, moze is allotted to the one 
then to the other; and therefvze a rent is granted foz egaltie of particion , without 
limiting what eſtate ſhe ſhould have in this rent, there ruled, that ſhe ſhould have ſuch 
an eltate in the rent, as ſhe had in the Land, with which ſhe parted. 15 H. 7. fol. 14. 
Jf 3. coparceners be, and they make partition, one of them grants twenty ſhillings 
to her two liſters foz egaltie of partition, there by Frowick, and Vaviſour, this rent 
ſhalt be in the nature of coparcenery, and by the death of one, the rent ſhall not ſur⸗ 
vive, but ſhall enſue the nature, and courſe of coparcenery. So that in ſuch generall 
Caſes, the Law is the beſt Exyoſicoz. 

Now, as to the Caſe here of a Mill, Firſt he advanced his wife, with all the 
term, in both the houſes, ( if ſhe ſhould live ſole, but if che married, then he deviſed, 
but one (S) his dwelling-houſezunto her, abſolutelp, fo the whole terme; with a 


ent onelp, out of the other houſe. J agree with that which bath been laid, (S) 


If there had been, but one clauſe, in this will. That ſhe ſhould have one houle, and 


a rent out of the other, generally, that there (þe ſhould have this rent, ko ſuch time, 


as the de viſoz himſelf had in the Land. But here in this Cale, there are two ſeve- 
rall clauſes, having no manner of Dependancy, the one upon the other; but are in 
themſelves ſe verall. | 

The kurt Claule being, a deviſe unto his Mile, foz all che term, in both houles,if 
ſhe do not marrie. 82 

The ſecond clauſe, (S) if ſhe do marry, Then , as befoze it is expzeſſed. Then, 
this is a new deviſe of the dwelling-houſe to her abſolutely. And then allo J devile 
to her, an annuity of 20.1. this is a new deviſe by it ſelf, having a new verbe. Do 
here are two clauſes, and new deviſes. J will and deviſe to her, this ſhall not goe 
beyond his limitation. Jf he had ſaid, if ſhe marrp, J deviſe unto her a rent out of 


 ahoule, in which 1. S. did dwell; this ſhall be a Chattell, determinable, upon her 


19 H.6.22 H. 
9.f. 18. 


31 H.8.Brooks 
caſes, f 35. 
CC. 


death. 

As to the matter ſubſequent,in this will, that if it be behind, ic ould be [awful 
fox her, and her aſſignes, to diſtraine. 

This diltrelle, thus limited, co her, and her aſſignes, ſhall not inlarge the fozmer 
eſtate, to her deviſed. 

19 H. 6. and 22 H. 6. fol. 15. Jflaud be giben to two, & heredibus, with 
warranty to them, & heredibus ſuis, adjudged that this doth not inlarge the e- 
ſtate. 

And ſo is 31 H. 8. Brookes Caſes, fol. 35. placito. 15 6. Brooke title eſtates, 

placito. 4. Oo here in this Cale, where there is a fozmer eſtate limitted, dy this 
will ; this addition in the diſtreſſe fo2 her, and her alſignes, ſhall not any wages 2 
ar 


. the Caſeof the tomaancp baives, Duet 
[had been, ( nnn . 1. dhe . 


2 3 
= TE: 


I= 


— 

2. Croke Juſtice. In tbis Caſe, Judgement ought to be given, fo2 the De- 
fonvaut.' 2 Kr part ot this will het, the: Wife is ta haue all hoch the houſes. 
e if the ſhould live ſo long, aud | 
unmarriod. But the marrp;; 


pere che Plainciffhad nocauſe to diftraine fo) this rent; the continuance of this, 
— — Jena yon — aur J-agreechis alſo., which bach been laid be- 


this wirh-aconyition tagiee annexed untoher elta; ſe ſhall have 
6d!!! —eiewros and her eſtaco ſhail be determined,, if be 
dies within the terme ; his e bo ſe, in cale of & rant-charge gyauced: , our: of 2 

worm this is to be taken pro conceſſo. 
| Che potas ber tu dun galt; veſts myoathe: conftructian of thig will. And: as to 
the 1 bete ehre things, axe herein to be obſer- 
ww Res. 2. Parſons; & 3. Tempus. Fat that. 
Teſtamentum is but teſtatio mantis. 
Firſt, To oblerve, — rerum, quæ. 
ond{y; Perſons 


athezwile alder 6 res e: 
 Black.acre < 
to bis poungeſt ſonne, foz his bart (omitting 


the ſame manner, as the other hath Black-acre. Here tnthis — Caſe; 2 
eſta 


8 ani. Aach. f g 


cltate of the butt in the rent ſhall decormine by der death otherwiſe: chis ould | 
— —— violence to the Letter ofthis UIdl, and to the intent of che 'Tefkacoz, who | 

ehis his C1 intern upon ber martiage, co.abztdge,ano leſſen her eſtate. and 
fot Kent in this Caſe is determined by che death ofthe Mile, and the Platuciffe - 
hath no right ts have this' Bent, and ſo Judgement ought to be given. ogainlt 


bim. | 

4 Coke chief Inftice. 'This is an Action upon the Caſe, fog a Reſcous of a hs 

ſtreſſe- my dzilt is alwayes, if by aup meuus A can byche Law, co maturain the 

right; ker the blood of the lirſt purchaſo and J (hill be glad ta do this ſo berę, u this 

Cale of a Mull, as in Caſes ol Purchaſes; Bur as this Eele is upon this TUill, 2 

do hold, that Judgement ought to be given fo? the Plaintitfe , mp firft reaſon (all 
be upon that which defoze hath been'oblerved. *'- * n ͤ 25 


* 92 92 


— bree inferences F nen @@ Wills ; uns fopthe true conſtrucion of 
Fir, There w1 Temeraris erden, this 0 oteqheallowes of ues con 


ſtruction of 
Wills. 


this is to be imbzaced; — —— and bo find out the meaning of the 

| * 21 E. 3. Af a man vorh deviſe land to ont la ever, anp tber, this is a 

Fee le. 4 

- yovery welllike of a violent, plain and ſpicuous Exp and meaning 

of ill. Bae whatis — — — et 0a: 

\ - expoſition, to lay, that upon her marriage, he did intend to give a greater, 02 q leſſer 
eſtate unto his Mike, this is a forrain expoſition, aud therefoze to be avoiped. 

pre- 


Jn this will, and in the conſtruction chereok, Iwillobſerve, doch che wo2ds 
cedent,and ſubſequent; if marry, then.- - 

A will alſoin this Tl, obſerve the two Adverbs ot tüm, (then). Inikis Cafe, 
the Mike, by this nevile tu her, is ta habe an eſtate in the tent, abſo cle during 
che Concumance of the:whole term to xame; ſhe bath now. greater eltate-by this 
ſeconvdeviſe then ſþe had befoze, by the fozmer ; there being this lim (S)1 
ſhe ſpall tive ſo long.) Marriage is lawful , 530ained i Gif. un there 
ſaty' Non eſt bonum homini eſſe ſolum, and therefoge ſhe is not to be puniſhed 
by cauſtruction of Law, fo} this ber lawful Act: Aud-beeaule he dba 
we argue that ſhe ſhall-have a leſſer tſtate, (fo2 this awfull eaaſe)chat he þ ad 
fore, this we are unt tu do. It is wejl ſaid; Si à jure diipedis vagus:eris,; an 
otũnttus omni: erunt incerta. Diſcretia, eſt diſcernere per Leges, 

verum. And J dare not eee ee g e ge 
— ber eftae, firſt limited to ber by this bis „ 
wodds, during all the term, theſe words rule all. — | 
reſwurof che ſaiv 23, pears, theſe woꝛds ſpoben, befoqe be ny t 1 
In be doch not beg in in tlis manner (S) I debiſe mydweſling:boule , but int 
nite he bete begins, with the limitation pf the eſtate, quamdiu. And then alla, wl 
maro co the lame unitit and indiviliviliete of the time, deviled, to h PE. dwelt 
boufs,aad 20.1. per annum, room. wen er very ha rm HANES; 


will>29:doviſe. 255 1 2 
ring verbes — work | -@ man grants Tent to one fox 
— — — this - his limitation of the —— 
to bim and to bis beirs, ſpall enlarge the eſtate, and make it to be a Fee · limple, and 
2.4.45 E. is-withoutallqueſtion, be 8. H. 4. & 46 F... 

My ſirſt n bean e ae comyoſiion of the mum, and upon this clauſe 
of dittreſſe, to herzand her allignes- =; 

at 


1 0 
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That ſhe ſhall have this rent foz the whole terme, to come, abſolutelp. It bath 
been ſaid, and in a manner agreed. That if a termer foz years doch deviſe a rent 
out of this, unto his wile, that (he ſhall have this foz all the term, if ſhe lives lo long, 
and that the ſame ſhall deter mine by her death. But J deny this cs be ſo, as it hach 
been ſaiv. And firſt J will bzeak this Caſe. It he deviſe. two meſſuages to his 
Wife, which be han fox pears; and if ſhe marry , then he deviſeth one of them to 
her, this (hall be koz che whole term, and this is res judicata, and ſo reſolved by all 
expreſip, in 14 Eliz. Dyer. fol. 307- a termop of a houſe fox fozty pears deviſeth 
thes to I. S. wichout limiting what cſtate he ſhall have there per Curriam, the deviſee 
ſball have chis fo2 the whole terme; and the reaſon there given is, becauſe he counoc 
have this fo; life at will, uo; fo? a leſſer cerme , and cherefoze he Hall have it oz the 
whole terme. | | 
It hath been objected (that this is true) but wich this limitation, (S) if ſhall ſo 
long live) J denp this, fo it ſhall be fo the whole terme abſolutely. And in ſuch a 
Caſe , ik he deviſed the Land to bis wife, this ſhall be fo che whole terme, and if 
ſhe dies within the terme, her Executoꝛs ſþall have che teſidue of this. And if it be 
ſo, where be de viſeth the Land, by the like reaſon, it ſhall be ſo where he deviſeth 
is no difference betwecv theſe Caſes. | 
Now, as to the Auchozities to pꝛove this which A bave ſaid. 5 

10 E. 4. tobr8, 27 H. 8 fol. 19. 21 f. 7. 11. Aſſiſar. A Leaſe made fo pe ars, 
oz fo} life, ceſet bing rent generallp, this rent ſhall go to his heire, the Law ſhall ſo 
direct this; and the Caſes befoze remembꝛed, of partition made between Copar- 
ceners, and arent allotted to one fo} egaltie of partition, doth well pꝛove this co 
be (o; the rent to continue, as long as the eſtate, out of which che rent was gran- 
ted; and this is actoꝛding ts the reaſonof the Lam; the Rule being, ipſe etenim, 
leges cupiunt, ut jure regantur, and with this agrees. 2 H. 7. fol. 5. 15 H 7. ſol. 
14. 22 Aſſi lar. placito. 78. Two Coparceners make a feoffment in fee,reſerving 
rent generally, this rent (Hall he unt chem, as (be eſtate in the Land befo;e was. 

Aus fo is Shetlys Caſe, 1 pars. It a ſerded generally, this ſhall go cs 
the revcron ; ilthis be lelt to the conſideration of Law. But if the patep will 
make a ſpectall relervation to himſelf, there it hall be otherwiſe, and not to be ex 
tended beyond the ſpecfall reſervation of the. party; to} there the wozds make the 
Plea ,whcre the party ſpeaks ſpecially fo2 himſelf. | 

Termin. Paſch. 27 Eliz. BR R. Conſtables Caſe, where one made a Leaſe fo) 
pears, reſerving rent unto himſelf. aud died within the terme; there it was queſtio 
ned, whether his Executozs ſhould habe this rent, oz not ? And it was adjudged, 


+ 
bs 4 6 
” 


that they ſboulo have this rent, ia the right of their Teſtatoz , and this was there Ca 


ſo agreed bp all; but the difference was there taken and agreed: between Fee-ſim- 
ple oꝛ Free-yold, with ſuch a ſpeciall reſervation , and a Leaſe foz pears. ( And the 
reaſon why the Executozs ſhall have the rent, is there given, becauſe they do repze- 
ſent the perſon of the Tcftatoz ; and they in this relyed verp much upon Little- 
tons Cale, in bis Chapter of Conditions, fol. 77. placito 3 37. that the Exetutoꝛs 
to pap the Ponep-upou a mozgage, becaul chep do repzelent the perſon of che Te- 
* Ratoz. But the heiredoth not ſo repzeſent the perſon of his Father. And. Wray, 
there put the difference, and the Caſe upon it, that fo; the ſalvacion of the eſtace , the 
Executoz id repzeſtne the perſon of the Teſtatod. -  _ --.. 
But it is not fo to be alwapes ; fo where it tends co the deſtruction of the will, 
there it ſhall not be ſo. As if a Uilleine hath goods, makes his Executozs,and dies, 
here the Executo2 doch not ſo repzeſent the perſon of the teſlatoz, as that the Lozy 
map letze chele goods, as ihe goods of bis villeine; in this Cale the Lozd ſhall 
not leize the goods, becaule, this þould tend to the deſtruction of che will; and chert 
foze no reppelentatinn here iũ chis Cale of the perſon of the teſtatoz by the Execy- 
fo? ; and this is pꝛobed by 3.H.4. 30 E.3. = 12 Aſſiſar. A Leale made _ two 
cres 


14 Eliz, Dyer 
fol. 307. | 


8 rent out of the Land, generally; this ſhall alſo be during the whole terme; fo there 


10 E. 4. fol. 5. 
c. 


2 H. 7. ſol. s. 
15 H. 7, fol. 
14. &c. Sy 


Co 2 les 


Ll 


Littleton con- 
ditions. fal. 
77.placito 
337. 
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rent unco 

* Spry -zincipait Caſe here in queſtion , if it hall be ſo, as J have pzovev. 

That if he deviſe the terme generally, that he ſhall have this, fo the whole terme. 

ſo it ſhall be allo it he deviſea rent out of chisLeaſt-Land, generally , chis rent he 

ſhallhave fox the whole terme; my majoꝛ Hꝛopoſition fox the Land, *E — fo; 
arent out ofthe Lan. 

And ifit ſhall be ſo in Caſes of Reſervation, a fortiori, it hall be lo in Caſes of 
Grants; and if ſo in Grants, ſo it all be, in conſtruction of Mills; and herein we 
are not to relinquilþ the rule of Law... Foz as befoze, Si a jure diſcedis,vagus eris. 
As to the other Clauſe in the Will. That if the rout be behind, that it ſhall be law- 

full foz her, and her alsignes to diſtraine fo2 this, ber eſtate is ee by this vr 
ſttelle, as befvze habe Hewev, 


But in this Cale, notwitifandio&/we bo herein differ in opinion; yet there is here 


digitus dei. Fopthe Till bete is not truly found, and if ſo, then it is to go to the 
blood ; by this wilt the Painriffe yath aigood right tochis rent, and ſo Judgement 


dugbt to be e Sor 
Dodd a rent be granted to one fox life; with a difirelle limittedto am, 
and to his . J agree that this ſhall now be a fee-lmple. But it de grant that 
I. S. and his heirs ſhall diſtraine fo7 this otherwile-it is. But when oue doth limit an 
eſtate in rent to one fo} lile, and voth Alla further exp)eſſe, chat if it be behind, that ic 
wall be lawfullf62 blm,and his Al 8 Altrain ke bete tem, cis {hall not en- 
The Courr large the fopmet eſtate. - | 
mio, And ſo without an plurther debate, this caſereter; the Court being divided, two 


agal TWO, 


F in opinlon, As appeareth befoze in 
, their Arguments. - 


Daniel Plainiff , againſt Waddington Defendant. 


Entered Hillar. 12 Jac, B. R. 
Rott. 1163. 


e. the . at = ; hos Non culp. 
kund a ſperiall verditt by fly was this, (S) 3 jotnt-tenants 

Foy if( S) William Daniel, N mile, and William the fon, the fa- 
cher dies, Cice r mg years to the deferivanc, if the and 
Wiltiam che'fon wall lo long live, William furrenvers his eſtate, and ard takes a new 
teaſe of the Low dt Hartford, and mattes a leaſe corhe H Cicely dies. 
FTF N A 0 


* for the Dekendint, by More and Finch: tan 
veterinined:Aud that chyee matters are confiverabl 

"Two ints loꝛ life, the one of them mak Fed fa pears, (if he 
| ang wall live, the other dies during the leaſe. The 1.point. 
Tiwo joint . a Leaſe tog years, and dies, whether the 
{enfe be by this determined, 02 not. 

Sone chief Juſtice. 'This was Collyers Caſe, where this was adjudged to be a 


good Leaſe. 

Second point, Gicely, aud William, joint cenants ko: like, Gicely makes 
a leaſe to years, if ſhe, mio William , ＋ fo long omitting — words 
($)02 etther of them) whether this Leaſe thall be, bythe death of Cicely , derermi- 


ned, oz not. 
Coke 


Points in the 


23 


Acres, fo the one;eſerving a en te bim, and to his heires, and fox t the other, reler⸗ | 


C ctpetite 4 the ernchintns af: rome An 


adev, the Jurp 


- 
1 
© 


— — ꝑ — ne 
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cannot grow aut ot a 
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"Ce, It tenant fo} like, makes a leaſe to Years, if he, and another, Walo long. 
live; cleerlp, this leaſe {hall be determine d by the death of one of them. 1 
Tha: this Leaſe ought to continue, notwithſtanding the death of Cicely; the le2ſe 
being made by her (if ſhe, and William her companion ſo long ſhall live. TWherein' 
the difference will be between a mecre collaterall limitation, and where the lame is 
mired with an intereſt, as appears, Coke, 5. pars. fol. 9. in Brudnells Caſe, Cote 5. pars. f. 
Littletons Cale, in bis Chapter of Jolut-tenants, fol. 64. placito 289, Two Jint« . in Brude- 
tenants in fee; the one of them makes a leaſe fo; 40. tars, of that which to bim , &c- 
belongeth, and ufterwards dies, euher beko ze the Leaſe begins, oz during the Comes}. Of _ 
pet this Leaſe ſhall have ſull continuante. ED 
Paſch. 37. Eliz B. R. Rott. 244. Harbin, and Bartons Caſe was ur ged. 
Dodderidge Juſtice. Ju Harbin and Barrons Caſe, the Judges here were di- © 5 OY 
vided in opinioa. Two agatuſt cwo,but afterwards it was abjudged ac Serjeants: Kor 244. 
Inn, that the leaſe fo} pears thould have CONENAMCE , notwithſtanding the og: 1 
one of the joyut-tenancs. 
At was further urged in this Cale, as touching the manuer of this limitaion: 
the leaſe here (hould determine, by the death of one of the jopnt.tenants;che wozds of: Elie. hes 
che limitation being, if the ; and William should ſo long libe, (and doth not ſay 14 10, Cc. 
(oz any of them) Termin. Paſch: 29 Eliz. Rott. 1410. Between Bald wine and 
Cox, where the limitation ofa leaſe fo years made by Sit Richard Wayne man, n 
Trapenny. Habendum fo2 40. pears. If Trupenny, bis wife, oz any iſſue ſo lung 
ſhould libe, it was adiudged, that by the dearh of one of them, the leaſe was noEve- 
termined; becaule au tntereſt paſſed to the Leſſee. The limitation here is no moge 
theu the Law implpee, this being as much, as if it had been faidz if Cicely _ 
liam ſo long ſhall live, and à fortiori, it ſhalt. be ſa here, becatiſe. this leaſe 
by one, who bnd an intetect. It two Joint tenauts fo2 pears; do male a Ele ce N 
years , "if thep ſhall ſo long live, if one of them dies, pet che leaſe ſhall continte: 4 b 
30 Aflifar. placito 8. A Leaſe made to two fo: then lives ; 166 dati ius — vi- 
ventibus , ſo much is tacite tmplyed, b the law. without: theſe woꝛds. 5 
As ts the point of the ſurteudet tenants fo; lite gugbe ane of them 
makes 4 leaſe fo2 pears, with the limitation -befoze ; the: other furremders: big _ 
eſtate, aftetwards,he which makes che.Leaſedies', whether chis leaſe ſhall have cone / E. 4. f. 3. 
rmuauce, being made befozt the kutrender. Jtwas urged , that this Leaſe ſbaulo 
have continuance, being derived out of hoch their eſtates. 20 E. 4. fol. 13. touching ä 
an intereſt ſetled in a third porſon?, there tenant fo} life, gratits a kent charge aud 
afterwards ſurrenders, pet the rent ſhall have continuance. In Harbin ,. and:Bar- 
tons Caſe, where two joint tenants fo life, being the one makes a Leaſe f foppears, 
the other ſurrenders; afterwards, he which. made the ſcale dies, there held the leaſe 
to have continuance..'/ 5 7 6.5} .0360H41 
It was farther urged, that bis leaſe grows out of the power whicthe law gives 
to everp joynt eſtate; and this leaſe is dextved out pf: this. And che unrewer hene; 
is the act of the other „the which ſhall not deſtroy this leaſe ; but it wall continue 
good. This leale not being deribed aut of the poſibility of furvivozip ; hut ant of 
the power, which the 2 a joynt — — preſenz interel? Mhich 
ity. Fed „ 
Foz the Plaintifc, it was urged by Hide and Davenports thac the Jopnt- tenaw 
cp here is ſevet ed, and chat there is no difference whether the Leaſe r 
foze oz after/Ceverance ot the joynt-tenaneov. 
It is to be examined, Quid in rei veritate, doth paſs here, each of them bath 
a moiety to paſs; this Leaſe muſt be agtee to de good e antenna 
there is a Suvvino2, but notdſherwile. - | - 0 22:4 e 
And Brudeneis Caſe, Cale 5 pars, fol: 9. was much inſiſted upon; A Teaſe 
made to one fo? his tife, aud the life of I. D. ik be dies, vet Je Leaſe hathrrow 
tinuance, becauſe he hath this fo2 two res; * il a Leaſe fv; pense be * 
ſu 
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fachs tmitation, that he and J. S. ſhall live lo lang, this is 6 limitation coll- 
teral, and here by the death of one, the Leaſe fox pears hall be decermined. 

And ſoit is, if a Leaſe (62 yrarabe made is one (if che-Leſſo2 andanocher ſhall 
ſotong übe; this is meerly collateral in both; upon the ſurrender it was urged, 
that by this act of the other the Durvivozſhip is determined; the Leaſe made bp 
the other, bp his death is determined, and {hall not have continuauce, fo2 that this 
act, ($.) the lurrender doth now ſo far operate, as that it doth now turn the Leaſe, 
made by Cicely, to be a Leaſe out of her moiety, and ſo determinable with the 
ſame, and nat to have continuance after this ended, being by her death. 

And the Lozd Aburgavenies Caſe, Coke 6 pars, fol 79 · much inſiued upon; 
where two Japnt. cenanes in Fee, the one grants a Rent- charge in F ee, and af- 
ter nuch reteale-to the other ; by this releale, the right of Survivozhip. is quite 
- taken away, and the Rent charge not avoidable bp the death of bim that did re- 
leaſe ; und this releaſe, be hath deyꝛived bumſelt of tbe means 
to avoid this Rent charge, (being ius accreſcendi) and taken away by the Releaſe ; ; 

- _._ aaploichisLeaſehere is not to have cuntinuance alter the ſeverguge af the Joynture, 

a A. ; by the art of im which did not make the Leaſe. 

toe Juſtice. Cicely and William being'bere Jopnc- cenants fo life, Cicely 
makes a Leaſe fog pears (if ſbe and William ſe lang Wall live, omitting theſe | 
os, (oz fither of them) Uibether this Leaſe fþall be determined by the | 
beach of Cicely, o noc. | 
he reaſon of: the concinuonce of the Leaſe, is tobe examined, being, becauſe | 
chere is a continuante ot the Eltate ; and iheretoze if this Eſtate be determined, the 


charge allo wall be gone. 
Haughton Juſtice. Cm Joynt-cenancs foz life, if one of them makes a Leaſe 
.. fears, Loi ad ſhall lo dong live; if ane of them dies, the Leaſe is de- | 


i Croke.” Af xhy both jopmin this Leale, and with this limitation, if. they ſþall 
live, thin; Leaſe chalb he fox botb their lines. 
1 —— — — 
| it oner ce opnture af- 
tern ſhafl nocvceermine this Leaſe ; if two Jopnc- tevants be az like, one of 
reer ol dhe whole „tf this Lefloq lurvives, it call be 


— celan here6s imung ret the whole Eſtate, but upon a con- 
mami Law::- 
-1Dyddevidge. - Seibfarbia um Barons Cale, there the Leaſe was-made, jnhich 


din-tdavges the Survive} wich a mrotecp. 
Nota. That on another dap this matter was moved again. 


8 :, xecired ide Caſe, as betoe : If ont dutch make a Leaſe foꝛ 
e nenn onent rhen dies he Leaſe by lt 


1 


1 


Coke 6 pars, 
fol. 79. 


echte, e —.— 8 bere 
ne Lene gr foy both ther times an if on of them dies, it ſhall be goop 
—— 


— fo: life, the — — — NG 
-tenants R one makes a pears, 
— ; . the Lozdin re- 
| a nem Ede, Quid operatur | 
"This is a good Cale,-and well co be coplivered of. 


Haugh ton. 


„——— —ͤ— — — — a + 


— — ——— — 


— — 
——  — 
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Haughton. I two Coparcenexs are, one ot them . 10 Ra at un- 


e 
— —ä—— ——— m — 


divided moiety: Partition is afterwards made between them, U then 
iſſue out of this diuided moiety. 

Coke, agreed this to be ſo: And ſo it ſhall alſo be in Caſe of 4 a Leaſe where 
an Fncereſt doth paſs. 


Dodderidge. The matter here reſteth wholly upon the continuance of this 
Leaſe, TWhecher the ſame ſhall in his Caſe mil continue, oz not, after the death of 
Cicely, the Loynt- tenant who made the Leaſe. 

Coke. As to Harbin and Bartons Caſe, befoze remembzed, J did very 
— doubt of it befoze the lame was adjudged, hut now Jam well ſatisfied 

erein. 

Dodderidge. This Cale was ſo adjudged hut by one voite. 

Coke. This Cale was not then argued by the Judges jadicta'ly, but onelp in 
this maner, (S.) Each of the Audges being demanded their Opinions, (S.) Whac 
ſap pou, and ſo to — and in this maner it was adjudged. 


a du be Eb, att a 577 Wp ol 18 Uu. che de weed, e mauer of 


Veit m ent being 
put bp one caſting voice - Befoze. this: Judgtmerit, J was not well ſatisfied herein, 


but now J am. 
Ans ſo without aup further debate at this time, che ſame was adjourned unto a 


further ſime. 
Aller wards, © Termin. Hilr, 13 Jac. B. R. e Caſe was moped Again, 
and argued. F | 

Coke chief Juſti | 
Race fo2 lie mane ve 
ter bis death. —— 
tbe Leaſe not. Gand. by 


* 


the K enk. 
Two Jopul-(enants be, the 
©: — live, ib ke 


of: Eftates. s 
T Roy: — 29 Elia. wa l jou 


þ 28 & 
29 Lliz- 


and u dete — EE 
It appears by Littleton, Wee 
by the Law of the Land, as an 1 IP 


dzaw this Eftate/fox arg, . | 
to take place between them: it nat 
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The Court then demandedto have the Leaſe ſhewed, to ſee whether cheſe wozvs 
were in it, (S.) (02 any ot them) which makes the other point. 

Dodderidge. If two Jopnt⸗tenants be fo2 life, the one of them makes a 
Leaſe fo2 years of his motety (if he and his Ce mpanion ſo long ſhall live) the other 
ſurrenders up his Eſtate to the Lo2d in Reverſion, takes a new Eſtate of him, and 
makes a Leaſe to the Plaintiff. 

The Defendant, in this p2incipal Caſe, claims under the Leaſe made by Cicely; 
the Plaintiff, under the Leaſe made by the Jopnt-tenant who ſurrendzed, and cook 
a new Eſtate. 

The whole Court clear of opinion, that in this Caſe the Leaſe made by Cicely, 
by her death was determined, and ſhould not have continuance after her death, and 
that the Plaintiff here hath a good title. 

And ſo by the rule of the Court, Judgement was given fo: the Plaintiff. 


Barbara Harbert Plaintiff, apainft Bio 
Defendant. 


Na it of Erro, to reverſe a Fine levyed of two Houles and Land, by Ri- 


A WricofEr- I chaid Harbert the husband, and by the Platntiff in this Ait of Erroz, unto 
rorto reverſe Robert Bynion and his Heirs, at the Gꝛeat 1 beld fo2 the County ol Mont- 


a Fine. 


gomęry, beloze Leawknor and Townſend, 2 Sof the great Delgions, die 
Lunz, 24 Iulii, 7 Iac. which was a fine fur teleas, of the Pusband/and Wife, 
and their Heirs, unto R. B. and dis Heirs, dated 9 Novembris, 11 Iac. The Ju- 
ficcs upon this, certified the Recozd hither, the Wzicof Covenant, the Return, 
the Dedimus poteſtatem, the Concozd, and all Requiſites : The ertoz aſsignev, 
becauſe the C zit of Covenant port date, after the Cen of the Dedimus poreſta- 
tem, and ſo pꝛaped a Scire facias againſt Tho: B. the ſon of R. B. the Conulce, 
who Taid, that by this Fine R. B. was ſeiſed of this Land in Fee, and died ſo ſet» 
ſeb, by and after whole laid Land vid — him, as ſon and Heir 


of ihe ih: : whsir the Cuſtody of the Ring, as 


ſaid. R B. and that be being 5 age- 1 

his ward, by ee the tenure of the ſatd Lands. And fo2 bis non- age, be pray- 
ed his age, and that the Parol might demur till bis full age. 

40 W Hy Abel rpleavs this age, and ſaith, thac long time befoze Rich: 
aud Barbara hab at hain Be, Rich. H. the Father of-the'Conuſoz, and Eliz. 


5 5 Mile, were ſeiſed of this Land in the right of Eliz. and being ſo leiſed, they 


made a Feoffinent unto two, to the uſe of R. H: the ſon, and Barbara, and to the 
Heitg ok their tmo Bodies, leaving che Fee in the Pers of Rich. the Father, vir- 

date cujus, &c. 17 8 ore ſtatuti, of 27 H. 8. they were ſeiſed in tail, and being 
1 * this Fine wastevyed to Robert Bynion, to the uſe! ol him and his 


the ſame day, the Dus band alone of the ſane Land, did levy an- 
or Fn to the {ame Conuſee, with Warranty, to the uſe of him” and bis Heirs; 
.af the ſaid Robert Bynion dyed ſeiſed, and this deſcended to Tho: Byni- 


;n his ſon and Petr, aud demands Judgement ; Whether as this Caſe is, his age 
bale awe; 3, this being by this Wit, if reverſed, to be reſtozed unto her 


age is not to be granted. 


_ 15 rplea, Tho: B. demurred in Law. 
This Caſe was long argued at the Bar, and after by all the — 
Theſe Cales were urged agatult the age. 
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Reip. Ja 5 this is noveaion, fo the ſecond fine may. beialſo ctro- 
on the ſame dap, and this may cen 'to the loſſe ot 


4 4 


4 Marie. Dyer. his tub venped bim 4 Mat fr. Dyer. fol. 37. ii Baſſers Cale, 
fol, 137. ec. the reaſon there Wo ce have bis age, becauſe he cannot diſcern 
= own 26th and by 8... fol. 10. Ehe Court ex 'ffitio, en _ aA an” 


urged by J6ii&; thitilyrvnſghviiot to be grarſeed 135.6 
3 here a ſine is ſhewed to be levped, to bis Father, md! a len: ko 
him within age. Thevther tepiys; that her husband was ſeiſed, aum thut dhe joyu- 
ned with bim in che fine, by which de was barred of ber dower, tonteſſeth che di. 
ſcent after her hafband irs, and to be rcftozed to her wilt of Dowet ; his Mut 
—25 6. fol.. hzought upon tbe ficit fine levyed: 27 F. 6 fol 1. 43 Aſſiſar. placitd'a 1. In 3 
Quare Impedit, no age to be allowed , becauſe in the meane time, Japs may in- 
curre , and ſo in this Caſe, in the teanie' ame, .bp "this ehe Acklon of the 
party "(yall be loſt And this is the reaſon there given, why age is not to be 
granted , betaaſe che party map losfe her dower. A was allo urgev, that this 
nit bere is tn the nature of a wzic of dower, becauſe it is to reftoze: her unto this; 
and this being of the-ſame nature, the is to have the ſame; ppiviledge. The Uzic 
of Attaint, and errp}, do follow the nature ok the firlk Action, c therefoze-tf no age be 
to be ullowed in e rſt Action , 8 in the other by. 9 H. 6. fol. 


9 H6.fol:47, 
ffiſar. 


474 
placito. 4. 


recovery by! 


ei {oops 


e kh. e 8 Quodei on IRE So ee 
RET Coke. The Wie! fetro' Hot e the nature of che firſt action; and if Sum⸗ 
gra mons, and leverance, be to che firlt action; by 35 H. . it ſhall be ſo in che ſecond 
Action, 920 hath veenobjected , that here there is aſecond five. AI ſo, pet this Ob- 
J - But here le unto us vilibly , that the inherritance 
Nets 05 its ts be lol; this is vilible, and in barre of age, vou never ought 
to 1 title of Dower in queſtion, which is but a pollibility of Dower, and not 

* knotwii whecher he*thillyave any vower; 02 not, ther? bell none executed. 
 *""Dodderidge:” That Which Katgers me in this Cale ia, to ſee what p2ejadice 
by this ſhould grow to the Infant, if his age be diſallowed ; Ik no pꝛejudice, why 
ought we not then to ſpeed this Aecion.. Foz ibe wife moydie-befoe'the full age of 
the Aufant. aud then her Action ſhall be lolt. A the doch reverſe this fine, what is the 
then to have by this, nothing at all. Age is to be allowed to an infant, where he is 
to defend his right:But where he is to have uo pyejmite by the denying of age tbere 

the lame is not to be allomed to him, in pꝛe judice of another. 

Coke, Oae being ſeiſeo in fee-fimple, mates 8 feoffinent in fee to one, and to 
his heirs ; afcerwards he levies a fine to him, and bis heirs; the Conaſee dies; this 
diſcends unto his heire within age; the heire of the Conuſo; bzings a Cie of i — 

ag 
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againſl che heite of the Conuſee, to reverſe the fine , who papes allowance of his 
age, ik the other ſaith agatnſt this; you ought not co have pour age, beratiſe you 
habe a feolfment made by my father, to your father , and his heirs; ſhall this Plea 
ouſte him of his age, cleerlp it ſhall not; No moꝛe here in chis Caſe , by ſaping de 
had a ſecond fine. | N 
Haughton. This Land here is held of the Ring, in capite, and this is fo confeſs 
by both fides ; ſo chat now by this, here is a title appears fo: the King; and it ts 
ſhewed, chat the herre was in cuſtodia Regis, but doth not ew that the Lands were 
— ints the Kings hands, and therefoze we now, ex officio, outrht to lend you ines 
the Chancerp. 
Coke. Ik it be fo, we then ought to look umto this. | 
And lo at this time, The whole Coutt ( Doddetidpe excepted) were of opinion, 
foꝛ the allowing of Age. 1 
Coke & Dodderidge. This which is moved fot the Ring, is no matter. 
Afceewards, on another dap in Hillar. 13 Jac. ee Judges argued this Cafe. 
1, Haughton Iuſtice, Reherfed the Caſe, as befoze, the fole point Sting , whe- 
ther age onghthere to be allowes oz not. Chat here he oughe to habe his age gra 
ted unto him, according to his pꝛapet. | 
In dis queſtton, which is very copious in our Books,many queftfons are deter. 
mined, by ſtatutes, and by the Common Law, as to this tnatter of age, co be granted, Stat. oufting 
The fir acute foz this, is Weſtminſter the fire, capite 47. which dorh ouffe age. 
the heire or che dilletſs;, from habing of age. — 
The fecond Statute, is the Otatute ot Glouceſter, capite 2. which doth ouſte $e 
heire of his age, in a wꝛit of ayel, and beſayel. 
The third Statute of Weſtminſter. 2. capite 44. in a cuĩ in vita. | 
Upon cyefe chzee Statutes, divers queſttonrs have riken, of which J will no 


pete | 

Ac che Common Law, fometimes age ſhall be denyed, fo; the nature of the A. 
ction. As ia an Atcetne, and fo} the tollng of the Action which may lo be, by the _,,.., 
death of the pette Jury, as in 9 H. 6. fol. 47. 47 E. 3. fol. 9. 44, Aſſiſar. pfaei- „ 
to 4. | 
Sometimes, he ſhall be ouſted of his age, and ſometimes granted, in Scire faci- 
as. If one do recover ina Præcipe quod reddat, againſt one; the tenant dies, his 
heire within age; here he (hall not have his age, becauſe, hin title is bound by the 
recovery, as appears by 24. H. 6. fol. 3. 6 H. G. fol. 46. Alſo ſometimes, age pech 
not, in reſpect of che lolle of the Infant, as by 21 H. . fol. 4 1. In a Unt of An. 

tie bjought againſt LPs who pꝛayes in apde of the Patron, who hav the 
— — by vilceno,and Wag within age, and pꝛayedthat the pazol might vemurre; 
here he was ouſted of his age, becauſe chat this was an annuall rent, and the wrong 
begau in the Parſon: aud che charge was to fall on the Parſon, and not on He Pa- 
tron. Ind with this agrees 10 H. 6. fol. io. ouffed of age, becanſe tvife to fall upon 
the heire. Allo che Law doch leſfe eſteem ok delay, then ok lolle of In⸗ 
heritance, fox ever; fo2 delay may be remidted, but disinherieance not; 
45 E. 3. f. 5. In a Quid juris clamat, againſt᷑ tenant foꝛ life, who pleads that this was 
leaſed unto him, wichout impeachment of waſt, chews this, and if he will conkelle, 
then he will atcournt; it is there laid, that rather then che Inkant thall make fach a 
Confeſſion; age ſhalk ve granted him; and ſo it was: 

The Ew-voth weigh matter of delay, and of disinheritance in aballance, But 
J will not pꝛoletute theſe Caſes, but come to the point now in queſtion. In the 
which, Theſe two things are to be conſidered. 

1. Firſt the nature of this Actton here, being a wit of erz, whether in chin Things here 
Action, age ſhall be granted, oz uot ? conſiderable. 
2. Sccondlp, in reſpect ofthe title of Power here, which (he hach afcer che 

VG rever lall 


21 H. 7. fol · 
41. 
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— 7 of the ive, whether this ſpall be ſuch an impedument, as that age here that! 


a t „ being in the Caſe ofa wiit of Etro) , in the which, age is not 
t pet wich this difference, (S) 1f it be bzought againſt the 'heire alone, 


age #540 be granted and this is pzoved by 47 E.3, fol.8. a Whit of Error bzought 
again tenant by. the curtely, and the hcire in reverſion, prapes in ayde of the heire, 
17 \#his granted, but ouſted of his age, becauſe he was not tenant of the Land. 
Mit this-agiges 47 Aſſi ſar. placito 4. & 19 H. 6. fol. 25. adjudged, that the 
heire of the tenant fn a Tic of erroz ſhall have his age, fo2 ſo much as viſcended 
unto him. Here in this Cale, it is plaine, that he is tenant; and that bis inheri⸗ 
ge might be. loſt therefoze the Law will pꝛotect him, untill bis full age, ſo that 
in the interim, he (all not ſuſtain any loſſe. 

As to the ſecond Point, touching the title of Dower , alledged here to be; 

A agree, that at the Common Law, in a wait of Dower, age ſhall not be gran- 
ted;and this is in fayorem dotis, and ſo is 5 H.5. fol.13. In a TWiitof Dower, the 
teuant doth vouche an heire within age, and in Ward to the King, this ſhall not ve 
delaidfo2 the nonage, as it is there adjudged. 12 E. 4. fol. 17. accozdinglp; 44 E. 3. 
fol 43. In aquodei deforceat , by tenant in Dower , torecover title de Do- 


wer, age pꝛaped, and denied, this bzought, to reduce her to her eigne title, che hall 
nut be delayed by the age of the tenant; and fo is 16 E. 3.Firz, title Dower, placi⸗ 
uu. to 56. & 6 H. 3. Fitz title Dower placito 181. that in Dower, age not to be al- 


lowed. But as this pʒincipall Caſe here is, age ought to be granted. There is 
no expꝛeſſe Caſe in the Law, to make good this my opinion, this being a new Cale; 
but J am ſatisfyed by the reaſon which J ſhall give. 

\--; Notwithſtanding age be not co be granted in Dower , the reaſon of this being, 
becauſe the Law gives ſuch a puviledge unto Dower, (in Caſe where the Dower 
it ſelfis in queſtion, ) But not ſo, where the {ame is not in queſtion. Dcre it is 
laid, that at the time of this fine levied, ſhe was inti:uled to have her Dower. (S) if 


this Fine, ſhould be r2verſed; but whether this ſhall be ſo, 02 not, is doubtfull ; and 


che may have another right to che Inheritance; ſhe map have title of Dower, and 
alſo title to the inheritance; and it is in her election how ſhe will habe it. So that this 


Cale here in queſtion is very much different from the Caſe, where title of Dower is 


immediatelp in.queſtion. Ik one recovers againſt tenant in Dower, in a Præcipe 
quod reddat, and ſhe bzings a wit of erro2, to be reſto2es co this again (were this 


| you aticleof Dower once executed) there age ſhall not be granted, in delay of this. 


But this is a Caſe of moꝛe queſtion, then this pꝛincipall Caſe here is. Foz here 
it ſtands indifferent unto us, whether, unquam, 02nanquam , her title of Dower 
ſhall come in queſtion; and this reaſon gives me ſatisfaction. 

Obje&. It hath been Dbjected, that by the diſlallo wance of age, the heire here 
ſhall not be diginyericed; becaule that Herbert the Pusband had le vyed a ſecond 
fine unto Bynion and his heires, and this to binde the husband aud his heires. 

Reſp. This is ſo ſaiv, But this doth not ſo appear to us, as Judges; but if it 
be fo, ti there map be means allo, to avoid this fine; there map be erroz alſo in this 
fine, and this is a very fozceable reaſon; that vefoze Dover beexecuted, oz directly 
tn geſtion, there ſhall be no caule foz this, tu ouſte the heire of bis age. 

Another teaſon map be, becauſe this is in the Kings hands; as to this, I ſhall 


ſay no mote, but as this Caſe here is, age ought to be granted to che Oekendant, 


pur cauſe del ſon nonage. 

2. Dodderidge Iuſtice. The point here onely is, whether age (hall be grans 
ted to the Defendant 02 not. In this Caſe Þ have much ſtaggered in my opinion. J 
do not find this Cale in all the Law, and therefoze this is not to be viſculſed by 
multitude of Cales, but by reaſons, Jn this Cale, there is a [tire wap, but this ts 

not 


age ie not 950 granted, if be be not tenant of the Land; but if be be tenant, then 
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not a ſafe way: #02 to grant the age here, is a ture wap, and no errs?2 thail be fo} 
this: But this, (in my conſcience) is not a late wap, fo2 in this we ſhall do 
wong. . 

55 6 pars, fol. 3,4. Markals Cale, as touching this learning in general; but 
J will not inſiſt upon general Caſes, woich concerns the Plaintiff oz Oefendauts; 
many differences there are to be obſerved in them, acco2ding to the difference of 
actions. 8 N 

But to pꝛoceed now unto my reaſons, whereupon J do ground this my opinion 
againſt the granting of age in this Caſe. 5 

Fuſt, It here be no detriment to come to the Heir, noz aup loſs ; and if a loſs 
be to no purpole, if it be ſo, to what purpoſe ſhall it then be fo; us co grant him 
the benefic of his age, when as by this Gant there is a manifeſt miſchief on the 
other ſide: And we in this, and in all other Taſes, ought alwaps to pꝛevent the 
greateſt miſchief. 177 TH, 5 

Ff the Fine here at this time be erronieus, the ſame will be alſo erronious at the 
full age of the Infant If age be here granted, this is but matter of delay fo? the 
tenderneſs of the Jnfane : The Mike here ſeeks her Dower fo2 her life, ſhe may 
die befoze the Petr comes to his full age, and then her Dower is loſt, and ſhe re⸗ 
mains impoveriſhed in the interim foz her life; and it belongs pꝛoperly unto us, fo 
ſee and conſider which ſhall be the greateſt miſchiek, and lo to uſe our beſt endeavoꝛs 
to pꝛevent this. 


In this my Argument, J will purſue that courſe which was laſt taken, 


As (S.) | 

1. Firſt, J will ſpeak unto the T2ic of Erroz, and whether age ſhall be grant- 
ed in this, oz not. 5 | 

2. Secondly, Ff the title of Dower be conſidered in this Caſe, whether then 
age ſhall be granted, 02 not. 6 

1. In a Init of Erroz, In ſome Caſes age ſhall be granted, and in ſome Caſes 
not: And this doth not reſt onely upon the ditterence befoze put, where he is tecre- 
Tenant, and where not. 25 „ 4 Wes <1? 

In 9 H. 6. fol. 18. & 19 H. 6. fol. 25. in Dudleys Caſe this rule is croſt. 

47 E. z. fol. 7, 8, 9,10. Sit Richard Woldgraves Cale, a notable Cale (and 


the beſt Cale argued in all the Quadrageſl.) there the difference is put, where it is 


an erro2 in Law, and an erro2 in Fact, and many differences are there put, where 
the Heir may plead in diſcharge of che Erroz, and where ne. 
And 47 Aſſi ſar. placito 4. the ſame Caſe, Error ſur in ſcire facias, upon a Fine 
levped of a Mano, with a foze-pyiie, 1. Tenant in tail dyed without Iſſue, be 
in remainder in tail, port un ſcire facias, to execute this without the foꝛe⸗pꝛiſe, he 


had Judgement to recover the Deir in by dilcent; a Wit of Erroz bꝛought upon 


this againſt thhee, age there p2ayed; and whether the Oer ſhall have his age to 


him allowed, is there very well debated, aud that by notable Reaſons, dꝛawn out 


of the very foundations of Reaſon ; and there a good difference is put, where he is 
terre · Tenant, and where not, and pꝛaps bis age. | | | 
And the reaſon there given why he (hall have his age, where he is terre · Tenant, 


is becauſe the Law ſuppoſes him to be of ſuch an age, as that he cannot be Con- 


Reaſons a. 
gainſt the 
granting of 
age. 


9 H. 6. f. 18. 
&c. 

47 E. 3, fol. 
7. &C, 


nulant of bis right, that he cannot make a good defence of his right, and ſo fo2 


this cauſe it ſhould be very pꝛejudicial to bim, if bis age there ſhould no: be grant⸗ 


ed to him, (and this is upon che difference there, where it is an exroz in Fact. and 
where an erro2 in Law) where it is an erroz in Fact, as befoze, and upon che foz- 
mer reaſon he ſhall have his age: But foz him to know how to defend his right, a- 
gainſt an Errozin Law, this is not in his Conuſance to da, but this belongs to the 
Judges to do fo2 him, aud they are to ſee to this on his behalf, chat nothing be done 


in this, but that which is right. * . 
T 2 Obj. 


1 
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Obj. Bur it both been here furtherobjected, That he maz plead in Bar co the 
erroz, watch moze ability when he comes to his full age. 
Reſp. But in this Caſe, what he can plead here, we doſee it all by the pleading 
ve ſelf. 

Obj. It hath been further objected, That he moy plead areleaſe of allervozs, 
in a far better maner at his full age, then befoze, (the releaſe of which, of the De- 


mandant, is not in this Caſe) foz the Pus band died, after che death of the Father 


of che Want, and then ſhe don u feme Covett. 

Reſp. But if he pleads a releaſe of errozs, whit ougbt the Judges then to do; 
thall-we affirm the errumdus Fine, this we are not to do, neither the gobdco the 
olle, uoz che ill to the 'deher. 

2. It is nod td be exAmined here, what the Heir ſhalltoſeif this erro2 alfixncy 
ſhall bepzeleticly 'qxamtned, aud the Fine upon this reverſed; by this he ſhall noc 
loſe his Land, the Plaintiff by this her Uzit demands nothing. 

— Obj. Bur ie Yath been'objected, "Thar hy chis de buch loſt one of the ſcrings of 
\his Bow, 95 this ulurunee vy Fine, which is reverſed. 

At ge vo 1ole this, it is but a boten Stuff, and this would not 
have pleafre him ut his ful age, and 'fo by this he hach loſt but a broken 


wy Af this Fine be not erronious, he wall han have no harm by the proceedings 


- 3 anew Cafe, pn differing ttom all ihe other Caſes be- 
oze put. 

Where delay on the ore ſide, and a particular miſchief on che other ſide, we 
who are Judges, ought rather co regard the milchicf, then to fuffer and gwwe al⸗ 
!Jowance to matter of delay, which in ſuch u'Taſe ougdt not not to be ſuffeted. 

o miſchief is here unto him, ik the Fine be reverſed, oz he hach another Fine 
— 


e — 
the lame will not benefic him now, non petut his 


full-ace. 

<_— ſame be — 8 it —— — — pie- 
eyitihined - this Cale is, he etiwot'pleay > 

this Cale tits veewvetn/alfthe'dthtr Caſes. * 1 


A'aWievk Eros, whete Arge (hull degrnted, and where not, appears by 
47E.2. f. ). 47 E. 3. fol. 7;8. 9H. 6. fl, 18. 19 H. 8. fol. 21. 30 H. 6. fol. a. b. ae lieh 


ec. not tu Etro); — — as the N 9H. 6. A nie oterroꝛ bʒougbt 
the Herin | Ser e ide Lands ſeiſed into the Riags hinvs (as it is 
not here in sur cue) and Fae Was dere granted ro the Meir; this caſe is 


| (ed (0 9, 19; ndin19H.6, 
Non liſte wen, Sith ihe tenſons of other tales. 
tt e Theſe 
All bur Banne OE Wo r — pete he geneent 
ts acre : (ut ese e Mitt of erroz) nd iche tesſdn of chis tx, 
to even wirtter Whith-thali be Freu; if all ide Betit Aux Sony die, fd2 


te in bur cafe, foxif rhe Wife, who ts Pleintiff here, 
4off ber Ent 


kö Dower. 
14 au Attaint it wal be ſo as befo;e, and lo; the fate realon-vefoze reſmem- 


P —— 


By 


—ͤ 0 oe - 
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By 40 Aſſi ſar. placito 27. 9 H. 6. fol. 47. & 47 E. 3: fol. S. there is a reſalu · 40 Aſſiſar. 
tidn of all the Judges, that he Hall beouſted of his age: Jy a Wyic of dilceit, plac. 27. Kc. 
i theſe dhe Une, ( Errop, A int, and Dilceit reffore the Writs of r 

l chele tbꝛee Nuts, rro2, Attaint, and Dilceit, are to reffoze the rits of re- 
co that which be hath lolt. PUP curning 
1. Bp erronisus Judgement, upon rever{al to be teſloped. 
2. Foz a faux Uerdict upon the Actaint. | 
3. the Difceic. 

ele chꝛee are of one and the (ame nature. 8 
Dilcett, in non- ſummoning of che party-Tenantas he ought to do- And thele 
cales are as like unto our cafe, as any can be. 

Fa a Scire facias againſt the Meir, upon a Recovery by the Ancelio2 of, 8c. by 
an erronious Judgement; the Peir being in under this, a Scire facias bought to 
execute thisagainft the Deir, apon a Judgement given againſthis Father, he ſhall 
„ by 18 E. 3. fol. 34. 22 E. 3. fol. 22. 27 E. 3. fol. B88. 47 E. keg 3. £34. 
2. fol. 13. | | 

Tt map be here demanded, fo2 what caule, fo he is in by piſceut, and may loſe 
bis Juheritance; the ſame O bjection there made, as here in our Caſe : e may 
have a Releafe to ptead, bac he Hhall not have this here; chore & is ſaid, we onthe 
to cfve tredit to a Judgement giden; this Bar here pleaded was a Judgement, and 
cherefoze fo2 non- age he ought not to be delayed of his execution; there it is ſais he 
may plead by his Guardian, and Judgements given ought to be credited, being 
2 the Anceſtoꝛ, and the Meir in under this, and Execution ought not to 
Dy here tu chi pzincipal Cafe, pou are in under an erronious Fine, pou may 
pteav pour Plea to this by pat Guzrvian. 

2. Che ſerond matter here conſiderallle is, Whether in regard of the title of 
Dower, which appears ; and ais Mit being to reſtoꝛe her to ver I it of Dower, 
3 this Cale age hall de granted, oz not; age is not here to be al- 
owed. 

Ana Wyzicof Dower, age ought not to be granted, as appears by manp Wales, 
a8 17 E. 3. f. 59. 44 E. 3. f. 43. 5 H. 5. f. 13. 12 E. 4. f. 17. and manp other to „ 

&c. 


—— — 


_ 1 are given koz this in the Old Books, and admitted of in the lat- 
ter Books. | | 

x. Reaſon, Becauſe that Dower is very much favozed in the Law. 

Obj. As to this, it may be here ſaid, That ſhe hath no Dower. 

Reſp. In auſwer hereunto, ſhe ſhall beifavozed in the bytnging of this Mit, 
fo2 if the Law vo fo much favo2 the Effate'of Dower, it doth alſo the means 
of toming unto this, and this of neeeffiep ; and ſo fo2'this caufe, no age is to be al- 
lower in this Tit. 

2. A ſecond Reaſon, becaule this is a ſpeedy ſuit, and therefoze no velay to be 
avmitced'of in this. | 

Alſo no miſchief by this (hall come unto the IÞeir, fo2 (he wall recover but a 

articular Exate fox her lite; and to be attendant upon the Heir, ſhe is to be in of 

Ettate of her Pusband: And if the ſhall have this kavoꝛ by the Law, when 
her Dower ts letled, ſhe chall have chis kavoz alſo in che means to come un- 
to it. | : 

44 E. 3. fol. 43. A Feme hath an Eſtate in Dower, ſhe takes a ſecond-Þugband, 
they are tmpteaved, ſhe bzings u Quod ei deforceat againſtrhe Meir, who pzoves 
to have his age there ruled, that he ſhould not have bis age in Dower, and herr - 
foze not in this Action, betug vnel to reſtoꝛe her to her Dower, "5 2 

43 Aſſiſar. placito 22. the ett in ward, the Mau of Dale diſcends unto him, 43 Aſſiſar. 
where it is ſaid, if he be ouſted ok his age in one Action, he ſhall be alſo ouſted in Plecito 22. 

another 


_——— 


Action. 

So here in this zit of Erroꝛ, the ſame is to be as much favozed in Law, as the 
TUit of Dower it ſelf, this being the onely means to enable her to have a TAit of 
Dower, and ſo by this ts come to the eſtate of Dower - Foz one ſhall never come 
to an Eſtate, if the Law will not favoz him in the means. 

Obj. It hach been objected, That it is uncertain whether (he will bzing her 
Wit of Dower, oz not. 

Reſp. As to this, let us do rigbt, and let her do then as ſhe will, the election be- 
ing in her ſelf; let us give unto her wings, her liberty in denying of the age, the 
which if we ſhall not do, we take away this her election from her: Allo this is no 
con ate heir, to have apzeſent pzsceedingherein, and ſo this Objection is of 
no foꝛce. | | | 

Obj. Another objection hach been made, (8) That th's Lond may be her Fnhe- 
ritance, and ſhe may afterwards have and make divers other Titles to this Land, 
and to pꝛevent which age is to be allowed. 0 

Reſp. As to this, it appears to be otherwiſe, in and by the pleading here cx- 
pꝛelly, chat it was not her Land; this is but an imagination, and that beyond ima- 
gination, fo2 we do ſee the contrary. | = 

This is a new caſe, and therefo2e the ſame is to be argued upon new Reaſons, 
and the beſt Reaſons are to be gathered and collected out of the old Books; and of 
theſe moze eſpecially, out of the Quadrageſſ. of E. 2. and ſo upon the whole matter, 
the Defendant in this caſe, ought not to have his age allowed unto him. 

3. Croke Juſtice. In this cale, mp deſire carries me one wap, but my Judg* 
ment leads me another way. | | - 

Firſt, my deſire is, ſuccurrere viduz : But then my Judgement Cſaich to me, 
that we ought not to take awap ſuch bcnefic from the Inkant, which the Law hath 


given unto him, and that is, to have his age to him allowed; and of this he oughe 


not here to be ouſted. 

Theſe thꝛee things are very much favozed in the Law, (S.) 

Dos, vita & libertas, of which J will not ſpeak. | 

Noz pet of this ts ſhew how much the Law doch hate velays. 

In taſes of neceſsity, & pro bono publico, no age is to be granted. 
As in Cale of a Pꝛeſentment, where laps map incur befoze his full age: Aud 
lo where an Infant doth e thing in orter droit, as if he be an Dfficer, oz an Exe. 
cutoꝛ - In ſuch Cales, the benefit of his age, being but fo2 delap, ſhall not be al- 
lowed to him. 

And ſo where an Jnfant doth a thing of his own wꝛong, being queltionev foz this, 
he hall not here have his age. | 

But as to the pꝛeſent Caſe now in queſtion, Thether age ſhall be here allowed, 
82 not - In this Cale be ought co have his age, and the authozities of our Books 
will uphold this : And if this be a ſafe wap, (as ſo it is) it is allo a true wap, other- 
wiſe it cannat be a ſafe wap. 


- TAhether one ſhall have his age in a TAzit of Erroz, oz not; lee fo this, 9 H. 6. 


47 E. 3. 12 E. 4. befoze remembzed : In a Waic of Erroz, he ſhall not have the 


benefic of his age, where he is not terre - Tenant; otherwiſe where he is terre- 

Tenayt : Aud ſo here, J will thus frame my Argument: Here he is terre Te- 

nant, Ideo ex conſequenti, he is to have his age. 
But 
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Object. But pere it hach been Dbjecced, that this fine is erroneous; and if ſo, it 
is either fo2 matter in fact, oz in Law, and that no pꝛe judice bythis can tome to the 
Infant. | | : CE | 5 

Reſp. That which hath been laid, in this, doth not ſatisty me; the imbecillity of 


the Aukant is ſuch, as that he hath not knowledge to tate the beſt way foß himfelf, 


7 


3 : Wc, ehe ver wap to7 himteit, 
this is unus error; but it cannot be unicus error Here J Tee apatticular miſchief,” 


one wap, to the wife; But another way a generall inconbentente to the Inkant; and 
the Law, as Littleton obſervech, will rather fuffer a parcicufar miſchief, then to o⸗ 
pen a gap to a general inconvenience. e e Romeo. 

au the Cafes befoze remembzed, of Attaint, diſceit; and Stire fatias, tome not to 
the reaſon of this Caſe, ( pro bono publico, ne maleficium remaneat impuni- 
tum; this another Reaſon , why Age chall not be granted in an Attaint. 
Allo it is not here ſpewed, this zit of Errez to be özougbt to refto2e 


the Wife, quoad breve de dotis, but alſo to all; aud by the reverſall of this Ane, this 


ayes bim open unto any demand that ſhall be againft bim, non quoad; this onely, 
ſed quoad omnes, & ad omnes intentiones propoſitas - this will lap him open un⸗ 


| to all. 1 | EX 
In this Cale, J dare not here to decline, 4 via trita, quz eſt via tutiſſi ma, the re- 
verlall of this fine will lay him open unto all manner of impeachments. And ſa 


fox theſe reaſons, as this Caſe is, age ought co be allowed unto the Defendant, being 
an Inkant. $1 — | | 1 
4. Coke chief Juſtice. The pleading here is very barbarous, being that baron 


and feme were leiled as in right of the Mile, and made a feoffment by paroll, to two 


to the ule, &c. this is abſurd pleading : foz this is not good, as to the Mife. Allo 
the pleading is (John fo; Richard,) Alſo, virtute cujus finis , and where it was 
a Feoffment. Alſo, when the fine is pleaded, it is virtute cujus, & vigore Statu- 
ti, fox the fine, where it was by che Common Law. 
In this principall Caſe, age ought to be allowed. 
In the Argument of this Cale , J will divide mp Argument into thzee 
parts. (S.) | . | | 
1. Firff, to examine the reaſon, wherefoze age is to be granted. i 
2. Secondly, To conſider this preſent Caſe in reſpect of the nature of the Acti⸗ 
on, being a Wnit of Erro}. 155 
3. Thirdly, to coaſi: er this Cale, in reſpect of the title of Dower here; to come 
unto which, this WMzit of Erroz is the meane, in teſpect ofthe nature of the 
title. | 
Fo; 6. Reaſons generally, J hoid that the Jnkant in this Caſe ought not to be 
oulted of his age. 
1. Firſt, in reſpect ofthe end of granting age by the Common Law. (The civill 
law is againſt this) fo by them, the gardian map binde, oz looſe, and therefoze at 
the Civiil Law, ze is bound ta anſwer pyetently. | | 
But by the Common Law, he is to have the bencftt of his age, Quia durante mi- 
nori ætate, reſpondere non poteſt, nec debet. 

2, De cannot be party to any avertment, during his minozity ; the Law will not 
ſuffer him to take auy ilſue, he cannot during this time, put his cicle upon an 
Ilſue. | 
3 E. 3. placito. 49. new pint. In a cui in vita, age granted upon this rea- 
ſon. | | | 

15 E.3. Age there granted, becauſe that an Infant cannot have Conuſance his ti- 
tle,nor pet of the title of his Apverſary, (Speculum artis, eſt vitrum,as the Opticks 
bold.) J ſay, that Speculum corporis eit oculus, & ſpeculum anime eſt ſcien- 
tia , but an Jufant wants this, er ideo reſpondere non poteſt; Bracton, Britton, 
& Flera, are expꝛeſly ſo in this, (S) Minor non tenetur reſpondere, durante mino- 

11 


6 Reaſons far 
the age. 


3 E.3.placito 
49. 
15 E. 3. 
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N ri ætate, becauſe that he is altogether milconuſanc , what thing co pleade. ( But 
3. A third reaſon, from the Counter-plea,of the nature of it, contra pla- 

be to be verp planes aup certain, as aypears by our Books. The ſame ought to 

e certaln to eyery.entent. » Aud in this, the ſame is luke unte Eloppelis. 3. E. 3. 
., be. me ought to he. full. 4 E. 3. fol. 40, by Wilby , a Counter-plea of age 
fel £to be plain, the rcalon there gives, becauſe this poch bart one of the pziviledges = 
oc. which the Law gives unto him. 27 H. 6. fol. 1 1. an Jufant pzayes his ace, auſwer 
there wane unta him, pou. have an elder bother living; aud lag this ſee, 4 E. 3. fol. 


242 ES, AR. © $a 7 
Ayr og touching thele.Counter-pleas, foe 25 E. 3. fol. 43. 41 E. 3. fal-28. 7 E. 
3 5 85 Ez: fol. 18. there a Counter-plea by Argument not 
| F FOE DE 40 2. e 33 14 EE 
"Bug hene, in.this princigall Cale, there is none of theſe , fe; here is a pzeſtut 
| kant; and you. would ouſte him of his age here, in reſpecc 


only of @ future poſsibilitp, to habe a Wit of Dower. 


9 Leaſe faz ute the remaindet to the right heirs of cwo in let; the one of 
b ph without Was, befoz che lie executed; the other Cole ſhall ſue execution of 


* 


24 E. fol.29, 
Fitz, 
Cc. 


43 L. 3. fol. 18 


Aud this may he aunther Reaſon. If. vou cannot put a right in iſſue, a fortiori, 
pou cannot put a bare polſibility in iſſue, and a Counterplea ought to be iſſuable. 
And ſa t 1 — of the Counterplea of. the age, here 

Age dught in this Cale to be allowed. 

6. Auch Reaſan, fo; the allowance of age here ; It appears by all the Books 
of Lam, chat theſe th zes things are verp much favoured in Law. (S.) 
1. Dower; (ik it be in e e.) 
2. Iukancn: aun. 
3. mes; foz chat finis finem litibus imponit. 
An Julant, reſpondere non poteſt, non debet, uotwithſtanding it be ag ainſt do- 
wer. ten Aufanry, anda Fine ou the back al it. cames in queſi ion, this ſhall not 
be crped, no2 determined, during the miuoꝛity of the Jnfane. Pere you have given 
but a ſlipyery title ta the Anfant ;, for the inhericance is lelt in Elis. 

F. ice Puſch. 32. F. 3. In a per qu ſervitia, an Infant ſhall have his age allowed jun, 

manulcripe, (chis in the manuſcripe of che ſaid bank not pziuted) but aftetwards, be ſhall have all 

bis arrerages, ftom the time of the action bꝛought; if you cannot borre bim ol At- 
TIE (as che Book is) the law will not put him ta any pꝛejudice, and this ia a 


Cale. | 
2. As touching the ſecond part, in reſpect of the nature of the Action here, being a 
wait - 


FI 


© — — — — 
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wait of erroz, ibe F other ought to die in pollelſion, ſeiſie, & moruſt ſeiſie. Not 

to travets the feoffment, but if he be in by dilcent. 2 . 5. f. 13. the law is care full 

to pꝛotect an Infant, and his right, 47 E. 3. fol. 8. a good Caſe.$ E. 4. fol. 9, b. gat fol.13 
by Coke, In a Faux judgement, againſt an Intant. he ſhall have his age, quia re- 
ſpondere non poteſt. It ought here in this Cale to have been ſhewed, that the 
Father was leized, and died ſeized; aud that he was in by dilcent , and ſo co travers 

the diſcent. 

Object. As to the caſes Dbjected, of Attaint, that in this Caſe an Infanc wall 
not hav? his age allowed him. As touching this, it is true, he (hall not here have 
his age, but this is upon another reaſon. 

Reſp. No age to be here allowed, becauſe this is to puniſh a perjury, fo2 this is 
not bzought againſt one, as heire, And therefsze Non-tenure , is a good plea in an 
Accaint, and this lyeth agatult one, being no party to the reco2d; and this ſo appears 
by all our books. 

In 5 H. 7. fol.22. b. where the difference is put between an Attaint, and a w2it 3 H.7.fol'22 
of erroz, as to the having of a ſuperſedeas granted, the ſame not to be in an Attaintz 8 
otherwiſe in a Wit oc Erroz, the reaſon ofthe difference is there given. 

The Cale of te Tic of diſceit, is not like unto our Caſe bere. 

In a Quare [mpedic , age ſhal{not be allowey, fo} there Conus is done, and f ir 
is a per ſonall Action; and therefo:c— 

But no wzong is here done in our Cale, there the @vvowſon is to be tecobereb, | 
21 ex directo, ſed ex obliquo. 
Now as touching the third part in relpect of the title of Dower. | 

Obie. The title of Dower, it hath been Dbjected here, which the wife , the 
Plainciffe here hath, and that ſhe cannot cake knowledge of the ſeoffment , lo Wil- 
liams, and to uſes, &c. | | 

Reſp. Motbbithſtanding this , pet here be is to babe big age ; this being but a 
polſibility, and the ſame not to be put in ilſue, as befoze. 

The firit Cale that J was of Counſell in, of the like nature, was Paſch. 35. Eliz. 
and this Cale J then argued, where Williams bzought a wait of Dower, againft 2. cb. 25. 
Drew, Williams the ſonne had recovered, a wilt of Erro2 bzought upon his Judge EK Me. 
ment; all the Tenauts made default; one of them was an Inkant. If an Infant wage) 
makes default, he (hall recover Dower. But bere, becauſe dammages entire wert 
given, ik to be reverſed, it hall be as againſt him alone. 

Trinity 4. Eliz. Between Harvey & Wood, in a zit of dower bzought i in 
the C. B. the tenant makes default, and judgement upon this given againf him, a Trin. 41, Elie 
wait of erroꝛ bzougyt, Judgement againſt him, his defaulc ſhall not aide bim, being C. B. Ke. 
within age. 

But to; this, Hillar. 17 E. 2. Fitz. title ſaver default placito 80. eſt inſtar om 
nium, his default in Dower ſhall not aide him, being an Jufant; the reaſon there gi- Hillar.r7. x. 

given, becaule tn Dower, he cannot have his age, aud therefoze de cannot koz this 2. Fix. Ec. 
cauſe ſave bis default. | 

Fleta lib.6.capite. 42. Non reſpondebit minor, niſi incaſu Jotis, & hoc prop» 
ter favorem dotis. Aud with this agrees Bracton, fol. 252. propter fayorem:da+ Fla lib. 6. c. 
tis, and for the danger, that it age ſhould be allowed , ſhe might lole ber dower by 42. 
this; and ſo is Bratton fol. 

Britton, fol. 217. capite 101. and the Regiter fol. 249, She ought to have pa» 252. 
wer acafnſt an Intant: and ik he alligne moze to her then ſue ought to have, he ſhall Britton, fol. 
have a TMiit of admeaſurment of dower. cap. 10 · 

Now, to examine the reaſon of that, and of this Cale. Regiſt. fol. 
In a wiit ok Oower, ſhe is to recover au eſtate, onely foz her life. This is no 53 | 
erifon ; the Law gives this unto her, and te bath done nothing to debarre 


bei elk of it. 
| a. But 


146 


— 
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— 


But here tu this pꝛuucial Caſe ſhe wal dil-wheric the Þeer; pete is benetici- 
um viſcatum, the other is beneficium ſimplex : Pere the harh releaſed ber Dower 
bp the F ine and Warranty 8 And this ts the firft reaſon. Another rcafon : the rea- 


© fon of Dower, pꝛoves this clearly, that in this Caſe, non-age is here to be allowed: 


pere (he nom goes about, and that againſt her own act, to intitle her ſelf to 
Dower. 
Another Fine was 3l(o levyecd unto this, reſpondere non poteſt. 

Obj. The Laſes of Scirefacias, have been objected of 24 E. 3. and 11 H. 4. 
that age ſhall not ve allowed him, . becauſe his titie was dil · affirmed; he ſaid, bis 
Father was ſeiſed, and died ſeiſed, the other chewed a Judgement had agaiuſt his 
Father. | | 

- Reſp. This a plain counter-plea of the age, bp 24 E. 3. where it is in affirm- 
auce'of the title by Fioe levyes, and divers diſcents; there tn a Scire facias he 


ſpall have his age, where he hath his poſſeſs ion by dilcent. | 


But we are gere now in Caſe of a Fine, and therefoze age to be allowed; and 


che reaſon of the Dower makes againſt this, fo} here by this, ſhe would not onely 


Age allowed 
per curiam. 


Habeas Corpus 


gain to her ſelf a ticle of Dower, bat would reverſe the Fine fo? all, even as to the 
releaſe, with warranty. And ſo upon the whole matter J conclude, and iu this my 
Confcience goeth wich vericy and ſaferp ; foz ic is not ſafety, unleſs it be with ve- 
rity, that age in this Caſe ought to be allowed to the Defendant, being an Infant. 
And fv accopding to their Reſotucions, Judgement was entred, that age ſhould 
in this Caſe be allowed to the Detendanc,and that che Plea ould lap until che full 
age of the Defendanc. ws 


Hodd Plaintiff, againſt the High Commiſ- 
ſion Court. 


Gba Hodd, being committy by the Digh Commiſsion Court, was brought 


to the Bar by a Habeas Corpus : It appeared by the return, being read, chat 
de was committed foz wozws, (S) Thar he had-uled divers nous and re- 
p2oachful wozds, touching eherr proceedings, the which they had dzawn into Arti- 


cies againſt im, unto which he vidrefufe to aufwer, and therefoze they did com- 


Barker Sorjeant, moved the Court 1 his dilcharge, upon the inſufficiency of 


Hales Caſe. 


Cute 1 


the return, it not appearing thereby what che woꝛds were which he ſpake. 

SGoke chief Iuſtice. 1 —_ who was — Hales, of which 
A have che Recodd: Pe laid, That the ſentence ot Divozce, by them given, 

ainf the Law. | 2 me 

It was in this Caſe queſtioned, TUhether they themſelves might punith this there 


03 not; and bete wat cher could uot. but chat he toas puniſhable to; ibis at the Com- 


Dee in this ppisctpal Tale, it doth not appear by the return, what the wozvs 
. * were which he ſpake, and they may be ſuch, as ought to be determined by che Com: 


mam; and'foz this cauſe che return is not good, and cherefoze by the rule of 


Cockeril 


Termin. Mich. iz Fuc. _ 147 


Cocheril Plainiff, againſt Apthorp Defendant. 


Entred Trin. 13 Jac. B. R. 
Rott. 1624. 


12 an Action of Debt, upon the Statute of 5 Eliz. cap, 9. fo Pet juty, upon Debt. on che 
Nil debet pleaded, a verdice was given fa the Plaintiff, _ Star. of 5. 

Richardſon Sericant, moved the Court foz the Defenvadti in arreft af Judge- ex A 
ment, That the venire facias was not well awarded, the ſamie iſſuing wichour ann 
Warrant ; the Sheriff having returned the Fury without any Warrant, and ſo 
no good tryal: Allo the Declaration here is not good, wherein he bath not obſer» 
ved noz purſued the wozds of the Statute, the ſame being, That if any one, either 
by the ſuboznation of, &c. oz bytheir own act, conſent, oz agreement, wilfully and 
cozruptly commit any maner of Perjury ; this he hath omitted in his Declara- 

8 | ; 

And ſo upon the Statute of 8 H. 6. heought to obſerve che wozds, and to lap 

the expulſion to be vi & armis, and alſo manuforti, o: not good The Dath here 

laid tobe, That the Defendant bcing bzought as a witnels, did ſwear, that che 

Plafntiff, ſuccidir & effodit, a Pear-tree, (ubi revera) there was no Peat tree 

there growing, the pzeciſe dap of the rreipaſs, (whereas he Would have lud, ubi 
revera, Non ſuccidit) in this the perjury laid. 

Coke chief Juſtice. Ubi revera, at the time of the Treſpaſs there was no 
ſuch Pear-tree there * Tyele Exteptions are vat chips : It ts very fic and nece(- 
ſary, when one will perjure himſelf, that he ſhould endure the puniſhment of che 
pere Apthorp, as it is laid, being teſtis productus at the Aſsiles of &c. befoze 
the Judges there, falſo voluntarie & corruptive juravit, * — prædictus Co ulc 
erel ſuccedic, & c. in the maner and fozm as the Plaintiff had declared ; this & > 
the ſame day, ubi revera, &c. & ulterius prædictus Apthorpe, coram jaſticia- 
ris prædictis, ad Aſſi ſas, dictis juratoribus, jura vit, quod marznium, valebac 
40 8. ubi non valebat, above 13 s. NAT 

The Declaration here fs good, and the verdice well given, and he ought to be 
the party grieve», 02 he cannot have an Action upon this Statute, but ought to have = 
him punihed fo2 this in the Star chamber. 2 eee 
The whole Court agreed herein, aud ſo by the rule of the Court, Judgement Plainafte 


was given fo? the Plaintiff. 


Prinſton & others Plaintiffs,againſt the Court of 


ADMIRALTY. 


1? a Pꝛobibition, payed by Coventry, to ſtay pooceedings in the Court of Ad- a prohivin. 
miralty, and upon cauſe ſhewed, the Cale appeared co be chis, Thac divers on to the Ad. 
Merchants ſet sut Ships to Dea, and they in their coming home did commit Pi- miraltie. 
racy; and the Ships beiag here upon the River of Thames, the Admiral div ſeize 
them, to have the Goods as to him fozfeited, having in his Pate t theſe wavs, 
(S.) ona Piratarum ; this he did, the w_ being upon the River of the Thames, 
2 and 


14.8 


Termin. Mich. 13. Fac. 


and ſo infra corpus comitatus: The owner of the ſhip div offer to put in good and 
ſufficient ſurecy to an[wer fox theſe goods, if it paſſed agaiuſt him:this being refuſed. 
and he being in fear, leaſt he ſhould loſe his tacklings, took them from the Ship, and 
fo this contempt he was there fined at kozty Marks. 3 9 5 

Coke chief Iuſtice. When A was Attoznep- General, J bad occaſion to ſearch 
into the Patent of the Led Admiral; and true it is, that in his Patent he bach 
bona Piratarum granted unto him: But it was then in queſtion, what Goods he 


- ſhould have by theſe words, Whether he ſhould have all the Goods which the ppy- 


rat had ſtolen and taken away from others, oz not. 


And the Opinion of all che Judges then was, that he ſhould not have theſe goods 


A Prohibiti- 
on granted 
per Curiam. 


which che Pyꝛate had: folen from others, but onely his own pꝛoper goods; and 
that che. owners of the rest, ſhould have their Goods to them reſtozed again, if 
they came fo2 them; and if they came not, then they were to be fozfeited to the 


ing; the rule being, Quod non capit Chriſtus, capit fiſcus - Allo, that the 


Byte ought to be attainted of Pyzacy, befoze the fozfeiture of his own pꝛoper 
n che l | 


"And ſo it (hall be, ik one bythe G2anf of the Ring is to have bona felonum, by 
theſe wozds, he is not to have chole Goods which the Felon hath Rolen, but onely 
his pzoper Goods - But here the Admiral ought not co ſue fo theſe Goods which he 
ought to have, in his own Court, but at the Common Law. | 

© The whole Court agreed heeein, and ſo by the rule of the Court, a Pꝛohibition 
was granted. 


io "Moorwood Paintiff, againſt Dickens Defendant. 


Entred Termin. Mich. 12 Jac. B.R. 
Rot. 474. 


o 


I-33 an Action of Debt, upon an Obligation of 20 l. conditioned, that if the Db- 
Tin ſhall deliver to the Dbligee-befoze ſuch a day, a Powder of Lead, that 
then, 8c. foz not delivery of this, the Action bzought, 


be Defendant pleads in Bar, that after che entring into the bond, and befoze the 


dap, fo? delivery of the (aid Powder of Lead, at the requeſt of che Plaintiff him- 
ſelk, he had paid unto one Sheldon 10 l. fo; another Powder of Lead, foz which 
the Plaintff was indebted unto him; and this he had paid fox the Plaintiff, in full 

(charge of the firſt Bond, and that ſo the Plaintiff had accepted of it; upon this 


| Plea, the Plaintiff demurred in Law. 


— onely queſtion was, Whether by this Plea, this Obligation may be dil 
ed. | 

It was urged fo} the Plaintiff, that it cannot be thus diſcharged; upon the vif- 
ference, where the Condition is foz payment of -money, chere he may accept of 
any other thin ction and perfozmance of the Condition, but other wiſe ic 
is, where the ſame is foz doing of a collateral thing, as in this Cale. 

And this difference is ſo agreed in Perkins, fol. 146. placito 753. 12 fl. 4. fol. 

23. 4 H.8.Dyer, Coke 9 pars, fol. 79. Peitoes Cale, and 32 H. 6. 9. & 31. there 


the Condition of the Obligation was ta make a Feoffment of the Panozof Dale, 
be there pleads the doing of another thing, in pertozmance of che Feoffment ; this 


there adjudged to be no good Plea, thereaſon of the difference: Where theCondi- 
tion is fo payment ol money, there this is a duty pꝛeſentlp, but not papable till 
8 time; other wiſe it is, where the condition is fo2 the perfoꝛmance of a collateral 

ing. 
© ; Coke 
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nn... 


Coke chief Juſtice. There is no greai douvt to be made ot this Cale. It is but 


a by Opinion, whichhath been cited. chat when the tondition is not foz money, but 
to do a collaterall thing; this cannot be ſatisfied by the payment of monep; and J 
ſhall an wer you in this Caſe, as Thorpe du, {SY we will not change the Judge⸗ 
ment of our foze-fathers. | 
Dodderidge Juſtice. Where the condition of; a Boud, is to pay, oz to do a-col- 
laterall thing; this cannot be diſcharged by the perfozmance of another collacerall 
_ The firlt differcuce , where the condition ol a Bond is foz payment of money, 
this may be perfozmed by che payment of another thing, becaule ic is of value cer- 
tain, and therefoze this may be perfsamed by any other collaterall thing; otherwiſe 
it is, where the condition of a bond is, to do a collaterall thing. 1 
A ſecond difference, three are bouud, to deliver a collaterall thing, they pay mo- 
ney foz this; this is no good ſatisfaction, notwithſtanding that Nummus eft men- 
ſura rerum commutandarum, as if a man is bound to deliver ts the obligee ſo much 
lead, of the value of 7.1. certain, and he delivers ts him 7.1. this is no ſatisfaction of 
the condition; becauſe that lead may be wozth moze, the pzice of this map riſe, ic 
map be dearer, 02 it map be cheaper. |. 18157 5 
A third difference. A man is bound to pay a ſomme of monex, 02 a powder of 
| leade. If hedelivers this co another, by, and with the conſent of the obligee,chis ta 


à good perfozmance of the condition. 5 
. Thele are the differences warrantable by our Books. | 

Croke. Jultice, Agreed with him herein, foz time may make a commodicy to riſe, 
0} fall, but money is certain. Me ought not to change that which hach been trita 
opinio. : 

Haughton Juſtice,. Agreed herein, but if one ſells by contract co another, ſo 
many fodvers of lead; if he payes money fo! this, thts is a cleare diſcharge of the 
contract. 45 5 | | 

Coke. Money is the mealure of all things; much money makes all things dear. 
33 E. I. Fitz. title Annuitie placito. 50. Annuitie bzought again the heire, up- 


on the deed of his Father, granted uncill he ſhould be advanced bp the . 0 


eirs, unto a Covenable Benefice ;. the Defendant ſaith, that after the death o 
ather, his mother did give unto che Plaiutiff, at his pzocurement , and co diſcharge 
him, che Deanery of I. and of which the Plaintiffe is nom ſetſed; there Dbjected; 


that the writing was, till he was advanced by che granto?, 02 bis hetres , which is 


* 


videtur; and therefoze the award was, that he (ould anſwer over; but J do doubt 
of this Book, this being mere collatterall. 36 H. 6. ayde. Aman is bound to pay 
money at Coventry, a pai: unknown to him,payes this money foz him, he agrees 
unto it, by this he ſhall be dilchargev. OR” 

Dodderidge. Where the condition, is to do a collaterall thing, there in the per- 
fozmance ok this, you ought as it were, to hit the bird in che eye; and to perfozm this, 
trulp. | =, 5 
Coke. Ik one be bound in a bond of 40. l. to pay 20. l. if the obligee command 
him to pap this to 1.5. he ought to plead that he paid this co the obligee, by the bauds 
of I. S. but is not to plead, that he paid the the ſame to I. S. by the command of the 


not ſo here, bat there this anſwer given, (S.) qui per alium facir, per ſeipſum facere 


I Difference. 


2 Difference. 


3 Difference. 


33 E. 1 Fitz. 
title Amuitie, 
placito 507 


Iudgement 


ob ligen. | 3 | 
"The Court was all cleer of opinion, that the plea of the Defendant was not for the Plain- 


good; that the Plaintiff had good cauſe of demurrer. And fo by the Rule of che 
Court , Judgement was given fox the Plaineitfe. 8 CE TOR 


Aptbo rpe 


tiffe. 
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Action caſe 
for words. 


A trover and 


42 Tliz.B.R. 
oc. 


un Plaintiff, againſt Cockerell 
Defendant. 


E an Action upon the Caſe foz ſcandalous words, upon Non culp. pleaded, a ver- 
diet was given fox the Plaintiffe. It was moved fo) the Defenvanc, in Arreſt of 
Judgement, that the wozds were not actionable, being theſe. Old Apthorpe is a 
perjurd Rnave, fo2he did ſwear that ſuch Wood, was worth 40. s. whereas it wag 
deer of # mark. | 
Coke chief Juſtice. The wozds are not actionable as they are laid here, fo2 
it is laid in the Declaration, that de ſaid, That he was fozeſwozn at the Alüzes; 
che woꝛds only only re, that he ſaid, He was an old, and falſe foz\wozn Knabe, and J 
© Fnghron Fuſe. Your meaning here is to make your D claratio 
e n, go to 4 
„0 otght to have ſato,whereas it was not wozeb a marke, vou (ſ; 9 g 
as ix was! dear of a mark, this cannot be good, flop he map pay 40.8. fo it, and pet 
3 maintenance ofthe Action , the wozds ſhould have 


| make this perjury 
Coke. fn Innuerdo, Hattnever give a cauſe ol action, this which is here alledged 


in the Declaration, is but argumentive, by way of Argument, and ſo not actionable. 
The Court a rl, ge herein agatnff the „ and therefoze che Rule of the 
Coutt was, quod querens Nil capiat per billam. 


Wood, and Mary his wife Plaintiffs, againſt Doctor 
Suckliffe Defendant. 


IN zie of Exroz, to reverſe a Judgement given in an inferiour Court at 
8 In 1.745 „eu r 
8 goods laid co bands and polſeſſſon of Mary the Mile, in paro- 
in varda de Mancroſt; a requeſt laid to be made , and that the 
buldand and wiſe refuſed to vellver chem, that afterwards Mary the wife did cons 
er nb e Non culp. pleaded, a verbict aud jud gement was given foꝛ 

the Plaineiffe, upon this judgemeat, awatc of erroz bzought. 
e chie Faſtice, Firſt obſerved in this caſe, that a Gailout ſhall be charged 
ton the eſcape of a feme covert, when her body is in execution, 
At was: ed, that this Judgement ſhould be erronous. 
a the venire facias is erronious ( this being De parochia ſanRi 
u warda de Mancroft) fo2 the Pariſh may extend it ſelf, into di- 


All ache verdict mas not good, chere being divers ſeverall lommes ſpecified in the 
edaration, (S) 40. I. in money, 800. ſhillings, and other ſommes , che 
dice was 130. l. of the 40.l. pecuniis numeratis , and voth not mention what 
am re ſhig was. Allo che judgement is erroneous, being that the wife alone ſhall 
he incmiſcricordia, where the lame ought.to have been, That the busband and wife 
houth be in caiferIcordia. fo2 the converſion of the wile, the husband ſhall be amer- 
ced, and ſo is the old book of Cntrees; the firlk pꝛelident in ereſpaſſe , Judgement 
againſt Barron, & feme, fo} a treſpaſſe done by the wife ; and lo there in title exe- 
cu'02s, a feme executoz, Judgement ſhall be agatnft chem both, and 42 Eliz. B. R. 
inter Percy, & Bardolfe. It was reſolbed upon the ſame reaſon, that both of them 
ate to be in miſerecordia. 
Coke. 


— 
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Coke chief Jaftice. Ehe Judgement here is not co be maintained. It is not 
for the wzong , that the judgement ſhall be (in miſericordia.) Ju'cale of pleading, 
an infanc ſball not be amerred, as in 16 Eliz. but if he comes to his full age, and 
doth not then pꝛeſently confelſe, he ſhall then be amerced koz the delay. Aud ſo: it 
was held cleerly by the Judges, (when J was a repozter in the Court of C. B. the 
che huſband to be amercev, and fo2 the battery ok the wife ,' rhe Judgement to be 

uod capiantur, and it ſo, a fortiori here, in miſericordiathall be toy both of them; 
here they were both of them requeſted io deliver che goods ; and afterwards the 
wife converced them. ö 

Alſo, there ought here to have been a Judgement fox this ( foz which , eat inde 
ſine die) as to the 40. l. fox there is 30 l. with an addition, and 40. 1. without an 
addition, and this Judgement ts foz 30. l. parcel of the 40. l. in pecuniis enumera- 
tis. As to the yenire facias (touching the ward.) A Wu to a common intent is 
moze then a Pariſh ; but we are not to intendpluralities , and it belongs tu the a- 
cher ſide to pꝛove this to be ſo. Mbere a thing is laid to be, in a pariſh, and ward, 
the venire facias there ſhall be De parochia, we are not hete to intend a plurali · 
tie; the venire facias as well awarded; fo we mill intend this Pariſh to be 
within the watd, if the contrary doth not exe lly appear to us, that there is a plu- 
ralitie of wards. We are not to ſhake a verdict, if it be not fa good and fufficicnt 
cauſe in Law tous ſhewed. But the thiel matter here, foz which this Jupgemenc 
is erroneous, and that vet y clearly, is this, berauſe the huſ band being requeſted co 
deliver the gosds, with his wile, and refuſed, and the wife alone ( is in miſeticor- 
dia ) whereas the husband, and his wife, ought both of them by the Jungement to 
habe been in miſericordia. | 915 

If Os OY be bzoaght by two, one ol them dies, the hit ſpall abate by 
3 H.7.10l- 1. b. | | 

The whole Court agreed this Judgement to be erroneous, becauſe the wife alone, Judgement 
and not ihe husband, was in miſericordia, and to; this error , by the Rule ol the *<7<rſed,fc. 


Court, the Judgemene-wasLeverſed. 


Thomas Long Plaintiff, againſt Elizabeth Baker 
Defendant. 


1 an ejectione firme, upon a Ltaſe made by Sir John Browne , foz the triall old Eiechine frme 
the title ot a Copihold eldate; upon Noncalp.pleaded, a ttiail was had at the Al- 
zes in Comitatu Dorſet. Ide Jug taund n ſpeciall vervice,upon which verdict 
the Caſe appeared to be this; Chat a Colledge diſſolved; by the Statute of 1 E.6. 
between the Dtatutes of 37 H. 8. capite 14 and 1E. 6. did grant a Co- Stat. of 37 H- 
pibold eſtate in reverſion, chere being ons in poſſellion; -whether this be agooy grant *© 
02 not? and whether a Copihold eſtate, de within thole Stacures, 02 not? 

This matter reſts upon theſe two Satutes. | 

It was urged, this grant to be meerly void, upon the Statute of 37 H. S. and not 
revived by der CCC 

It was further urged; *Mtyother che Bratute ok 37 H. 8. ſheuld extend unto an 
Hoſpicall, that was not viſſolbęd by the. l ommiſſion; but afterwards , by 
che Statute of 1 E.6-as touching avoiding of Leaſes, the wozds of 37 H.8. were 
obſerved, containing in them 2.clauſes. (S.) 1. Inheritance, oꝛ free-hold. Secondlp, 
Leaſes, o; grants, d otherwiſe, which (an it was urged, ſhot extend; nts Co- 


JJV . 3 
Cole chief Juftice. "Al hath-been-rofolved , that if they were nat diſſolved; by 
37 H. g. then theſe Lenſes not to be avoided. 195 
Dodd eridge Iuſtice, agreed herein, and demanded whether they would avoid 
5 | luch 


— 
. 
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17 Eliz. Ha- 
ſelbridges Caſe. 


_— 
13. 


Co e 3. pars 
fol. 8, 9. 


c. 


Cole 9. pars. 
l. 105. &c. 


Stat. of 4 H. 
7. c. 24. &c. 


ſuch grants; which tbey could not do, fo that this Statute did not go unto Cutto- 
mary eſtates, and ſo was it held. 


17 Eliz. in Haſelbridges Caſe ; where the condition was, that he ſhould not 


grant arte vel ingenio , that this "houls not extend unco Copihold eſtates gran- 
ted. 

Coke. The Statute was made fo2 the benefitof the King; and if ſo, not to be 
extended unto Copibolders, granted, and no grant to be avoided by the laid Statute, 
but againſt the Riug. Aud this J have known to be ls reſolveo upon the Statute, 

d no as ts others. 

It was urged , that in the Statute of 3x H. 8. capite 13. of Monaſteries, in the 
end of it (S) placito 13. There is a pꝛovilo, that the ſame Gall not extend co Copi- 
bold eſtates, to grants by Copy ; and to this purpoſe ſee Heydons Caſe. Coke 3. 
pars, fol. S, 9. and as touching the Statute ot limitations, a Copphold eſtate is 
not within it. 

But if a Statute be made fon the peace of the Kingdom, and without any pzeju- 
dice to the Loꝛd, a cuſtomary eſtate ſhall be within this. 

Coke 9. pars. fol. 105, 106. in Margaret Podgers Caſe , whether a Copihold 
eſtate be within the Statute of 4.H. 7. capite 24. of fines, and chere within what 
Statutcs luch eſtates ſhall be. 

Coke 4. pars, fol. 24. Murrels Caſe, by the ſeverance of the Inheritance of the 
coppy-hold.from the Manoꝛ, the Copphold is not by this deſtroped. 

Coke 8. pars, fol. 63,64. in Swaynes Caſe, to the ſame purpoſe, touching a 
Copyhold eſtate, and the firmneſle of it. 

As to the woꝛds in the Statute of 37. H. 8. Leaſes, and grants; it was urged, 
this to be extended to things of the ſame nature, * ) to Land at the Common 
Law. 

Coke: If a Parſon, oꝛ Chanterp Pꝛieſt made a Leaſe foz pears , this is void 
by his death, but if fox life, then vopdable. Il ſuch a one, befoze the Statute of 
1 E 6. had made a feoffment in fee, of parcell of his glebe, 02 a Leaſe foz life; alter 
comes the Statute, the King ſhall avoide chis. This would make a great garbople 
in the Common wealth, if ſuch grants by copy ſhould be avoided. 

As to chat which hatly bern urge out of: the Statate of 37 H. 8. Leaſes o; 
Grants, 0 otherwiſe ( that this wozd (other wiſe) ould be extended unto Copy» 


hold eſtates: this cannot be ſo, but td be intended, of Land at che Common Law, 


A writ ofer= 
ot. 


and not to Coppholo C ſtates, which are not wichin that Law. 
The whole Court agreed with bim herein. 

| idge, Befoze 37 H.. made; a Leaſe made of the Gas of Dale, of 
which 1.5. is a Coppholver; the Leſſee of the Qanoz grants this Copyhold', then 
comes the Statute;by this the Coppbold eſtate ſhall not be overthzowne. No moze 
(hall it be in this Pzincipall Caſe, ſo that che whole Court did overrule chis Caſe ; 
that a Coppbold Eulate was not within the Statutes of nt aud Chante- 
ries, to be avoided by any of the States. ; 


* 


Atkinſon Plaintiffe, againſt Buckle 
| Deendaht. 


— ol Erroz. toreverſea Judg ement ; givenin the C. B. in an Action upon 

the Cale fo2 a pꝛomiſe, where the Cale was, that Buckle che Plaintiffe there, be- 
ing 2 Atkinſon did contract and agree wich Buckle foz the carriage of 
100 Quaxters of Barley, and did aſſume and pzomile to deliver unto him, the 100. 


Quarters of Barlep, a Shipboard, at Barton Haben, in the County of Yorke, 
to 


1 


Pn 


_— 


— ——O — 
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to carry this fo: him, and ko; the carriage of it, he did aſſume and pzomile , to pap 
him ſo much; and the other did aſſume and-promile, to carry the ſame fo? him , foz ſo 
much as was agreed between them; the which he did aſſume to pay » Buckle acco- 
dingly bzought his Ship to the ſaid Haveu, expecting there the delivery of the 100. 
Quarters of Barley to him; but the other came not at all, to deliver the ſame to him; 
upon this Buckle bzought his Action of the Cale upon the pꝛomiſe, and upon Non 
aſſumpfit pleaded, he had a verdict, and Judgement. Foz the reverling of which 
Judgement, a Wit of erro2 is bzought. 
Firſt Erro, Civitas Eborum, on the margent, 1. erroz, becauſe it is not ſpewed, 
that this is aCouncte in it lelf; no yet is it ſhewed, in quo comitatu, civitas ebo- 
rum eſt. 1 
The whole Court over-raled this, to be no erro} , fo that as Judges we know 


this. 

Coke chief Juſtice. It one do pꝛomiſe to deliver ſo much to ſuch a one, he ought. 
to ſeek him out, to deliver this to him; here in this Caſe, the one hath undercaken to 
come with his ſip, ts Barron Haven, to carry the 100. Quartersvf Barley, and as 
be by his aſſumplic, is bound to come thither with his ſhip, lo the other is alſo bound _  - , 
to come thither with bis Barley, 9 E.4-fol. 3. b. 4- a. the Caſe of the Bell-foun- 4 _ "2" 
der, and ſo the Caſe ofthe Tailour, who is to meaſure the Cloth; fo2 that every 
one is bound to do that which p2operly belongs co him co do. If one aſſumes ts 
pay unto another lo much, withiu a yeare, but no certain time limited, when this 
ſhall be, be ought here to give him notic of the time, when it ſhall be, that ſo he map 
then attend it. þ nite) 

A ſecond Erroz, the iſſue was Non aſſumpſit, if no good bꝛeach, by him laid, 
then there was no cauſe of action fo} him to have, this he bath not done, hading not 
ſhewed any place where Barton haven is, as he oughe to do; fo} this map extend it 
ſelf into divers Creekes; To this it was anſwered, that it is laid co be at Barton 
haven, in comitatu Eborum. | 

Coke. 7 H. s. An Action of treſpaſle bzought, ko a treſpaſſe done in portu de 7 H.s. 
Ciceſter; and no cown laid, che venire facias ſhall be de Ciceſter, the contrary ſhall 
not be intended, if it be ſpecially ſhewed; ſo that cler ly this is no erroz ; fox we are Jad 
ot te intend pluralities- 3 * — 

The whole Court agreed, the Judgement to be well given, and no wapes errone. Curiam. 
ons. And ſo by the Rule of the Court, the Judgement was affirmed, 


a 


Moodie Plantiffe, againſt Garnance 
. Defendant. 


Entred Trin. 13 Jac. B. R. 
| Rot. 1055, 


* s 
. 


N an ejectione firme, upon a Leaſe made by Thomas Cordell , fo; triall of a Eiectione 
title, upon Non culp. pleaded; che parties were at iſſue , and went co triall ac am. 
Norfolk Aſſizes, where the Jury upon the evidence given , found a ſpeciall ver- 
dict, which was to this effect, (S) That Thomas Cordell was ſeized in fee, of an 
aire of Land, aud Itkewiſe poſſeſſed of another acre of Land fo2 pears; That he 
made a Leaſe of both theſe acres to the Defendant foz 21. years , rendzing one en- 
tire rent of 61.1, at the ultall Feaſts, &c. upon condition in this manner (S.) Pꝛovi- 
ded alwayes, (fic chall happen, the ſaiv rent to be behinde by the (pace of 40. vapes 
after the dayes in the reſervation, foz papment thereof, &c. That chen it ſhall be 
lawfull fo the ſaid Thomas Cordell and his heires to Reſtraine, And not being 
(ylliclent, the ground to re-enter into the _ pꝛemiles. 5 
+ : 


. Termin. Mich. i; fac. 


8 Two points moved in this Caſe.—— (S.) 

x. TAbether this Proviſo do make a Condition, o2 not : 

2. I this be a Condition, then whether it ſhall be here appoztionev ? the Fee: 

ſimple L and, being to go to the heire, and the leaſe foz pears co the Exetutoꝛ; then 

whecher the wozd Reſtraine ſhall be ſaid to be of the nature of Diſtraine, whether 

this ſhall be a ſufficient wozd to make a Condition? 
N was urged fo2 the Plaintiffe, that this ſhould make a good Condition; foz that 
. every Diſtreſle is a Reſtratut. | 

: - reg 6 E. 2. Fitz. title entre congeable placito 55. and put inthe Commentaries, fol. 

fre, 159. b. in Throgmorton q Tracyes Cale. Jf the Feoffer doth pay ſuch a ſumme, 
uod tunc bene licebit,fo2 him, recipere terram, this taken to be as a reentery, and 

8E.3. cole. ſo 8 E. 3. if the Rent be behind, that the land ſhall recurne back again; this is as a 

| Condition t o give a re⸗entrie. | 


| Coke Coke 10. pars. fol. 130, Osburnes Caſe , Unpzoper wopds to be taken fot pꝛoper 
10. pars. fol. woꝛds. © | 
130.KC. 10 E.4. fol.4. Brooke title Leaſes, placito 30. Brooke title Licenſes, placito 


19. & 5 H. . fol. 1. aLicenſe taken foza Leale , and ſo a reverſion; by the wozo 
temainder , where the ſenſe and meaning carries it ſo. 

2. It was urged, that che Condition here ſhould be appoꝛtioned, as Coke 4 pars. f. 
N rg . gs 119. in Dumports Cale, not by the act of the party, but by the act of Law; and in 
e. two Caſes, a Condition map be appoztioned ; as there appears; and this very Caſe 
is one of them there put; and wich this agrees 24 H. S. Dyer. Ruſhdens Caſe, 
and 14 Eliz Dyer. fol. 309. Alſo by the act, and wꝛong of the Leſſee himlelf, there 

ſhall ve an appoztionment. | 
Coke chief Juſtice. Pere the Rent is reſerved to be paid at two Feaſts ; and if 
it be behind, it ſhould be lawfull fox him to reſtraine; and if not ſuſfictenc , then ta 
enter, Diſtringo, & Reſtringo,are not pꝛoper Latine wozds, never mentioned in 

Tulley. 5 

Tbde Court demanded, whether the Jury had made any appoꝛtionment of the 


rent, 02 not. | / 
Coke. I a man makes a gift in taile, of two acres, reſerving a horſe, one of the 


acres being Bozough Engliſh land, and the other land, at che common Law; be ſhall 
not multiply the hozſes , cleerip he (hall pay 1. hozle , fo which of them he will, but 
not two hozſes. E + 
| Dodderidge Juſtice. In things which are odious in che Law, as conditions in 
M this Caſe, we ought not, by coaltruction to make reſtraine all one wich drain , but 


4 I 
+. * 


in other matters, we may do this very raſily. * 
92 Coke. 8. E. 3. It rent be behind , that then the Land ſhall return again, this in 

5 Caſe ot a Condition, and ſhall be taken foz a Condition. 2 

Haughton Juſtice. 9 H. 6. Renunciavit Communiam, not ſhewing to whom, this 
taken fo2 a good releaſe of it. a „ | 

Coke. We ought to take this in a reaſonable conſtruction, and ſo by theſe woꝛds 
he may diſtraine. „ , = 

Dodderidge Juſtice. In Caſe of ſetling ot an Eſtate, ik not ſufficient. It ould 
never trouble my Conſcience to make (reftraine) to be taken fo; ( diſtraine) If it 
be not in a matter, odjous in Lam, as conditions are. | 

Coke. Agfoz the ſecond part of the Caſe, we do all of us agree in his , clcerly, 
upon the appoꝛtionment of the canditſon,that by the acc of law. this may well be, and 
no doubt there is of this, and notwithſtanving it be here, that he ſhall (refrain) pet 
bythe Common Law of che Land, he may well viſtraine, and che proviſo, if he do 
not pap, makes a Condition, fo2 which he map enter. 

The whole Court, vivus redditus, we will alwapes favour this. But not the 
Condition , moze then theLaw will. a "= 


e 


— 
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The Jury here hath found, that there was no ſufficient DiQtreſs, foz the moiety 
of the Rent: And ſo without any further debate, this caſe was adjourned over to 
| be argued again, and foz the court to be better adviſed herein. 
Afterwards, (S.) Termin. Paſch. 14 Jac. B. R. this caſe was moved again, Term. Paſch, 
and argued at the Bar. 14 Jac, &c. 
Coke chief luſtice. This condition is abſurd, and repugnant in it ſelf- Me may 
diſtra;n, but not by this condition; by the wozd (reftrain) he may diſtrain, ui E. 4. 
| everp reſtraint of liberty is an Impꝛiſonment; that be ſhall reſtrain che cattle upon 
che Land, thts fs good; but here it is, that be ſhall reſtrain, (quid, ) nothing is men- 
| tioned fo; him co reſtrain, and ſo not good, as che wozd recipere, if he doth not 
| ſap the Land, (S) (recipere terram) this is not good - here it is, that he ſhall te- 
| ſtrain, becauſe nothing is here mentioned fo2 him to reſtrain. 
It it be laid, that it ſball be lawful foz him recipere, he ought alſo to ſap, terram 
prædictam, oz not good; if [ach pleading ſhould be ſuffered, this were the wap to 
bing in Barbariſm. f 
Allo it is here further ſaid, It there be not ſufficient, and doth not ſhew what. 
Allo it is ſaid, (S) The Lozd to te- enter into the demiſed pzemiles, this is very 
inſenſible, and no ways to be made good. 5 
As to the other matter, if the caſe here would bear it, the act of Law would 
devide the condition, 4 Affi ſar. the Jurp.are to ſet down the rent arrear, but when 
one doth demand a rent upon a condition, there he ought co be ſure, as it were, to hit 
the Bird in the epe ; the juſt ſum to be demanded, oz not co re-enter, fo condittous 
are odtous in the Law, and are therefo:e to be taken ſtrictly : here the condition is 


unverſal; without aun goncluſſoa at all, which is very abſurd; there is a remedy 


- 


by Diſtreſs, 02 by Action vf Debt fo? the rent. | 
Croke luſtice. e would here re-enter without ſhewing any certainty at all foz 
what, this condition here is inlenſible. | N 
Dodderidge, & Haughton, agreed herein, that this condition is not good, but 
very ablurd aud inſenſible. | : 
The whale court agreed all in opinion againſt the Plaintiff, and accordingl 
rule of the court was, (S/ Quod quærens nil capiat per billam. wdingly the 8 


Nota. That in this term, upsnche death of old Fetherſtone. the chief Cryer 
ok the Court, his ſon was by the Court admitted, and ſwoꝛn in his place, to be the 
pztncipal Cryer of this Court. 5 

Coke chief Juſtice. It appears by the reſolution in 36 H. 6. That the gift of 
this place of Crper, of right belongeth to the chief Juſtice ; and ſo it is there re- 
ſolved, pet I will not ouſt an Officer of this Court, after fo long a poſſeſſion in the 
Father: But (with a Salvo jure) J (hall give my conſent co have him now admit- 
ted into the ſame place, he being the ſon of our olo Dfficer, now dead, and he alſo 
ba ving a Patent from the Ring, of this Office, fox him and his ſon. 

And ſo the Court did admit him (with a Salvo jure) notwithſtanding che ſaid re⸗ 
ſolution by all the Judges in 36 H. 6. and ſo in this manerhe was by che Court ad- 

" mitted, and {wozn to execute the place of pꝛincipal Cryer of che Court. 


Farrar Plaintiff, againſt Snellin 
Defendant. 


Na zi of Erro; to reverſe a Judgement given in the C. B. in an Action of xr; © 
13 which Covenant was foz the payment of a pearly annuity of 204]. 
this behinde fo2 four years aud a balf - In Covenant fo) non payment of this, be- 

ing behinde, che which amouuted unto 1 my |. in toto, and ſo in this GN it * 

- in 


1 
2 


— — 
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(in 10 l. moze then he ought to have) reſolved there co be good by che Judges; the 
Court there agreed this to be good, and the Plaintiff there co have no moze then 
what of right he ought to habe; this miſ-recital was alsigned fo2 Trroz, to reverſe 
the Judgement there given. | 

Coke chief Iuſtice. This is no Ecroz, fo) in this Action he ts to recover no- 
thing, but all in damages; and nothing in damages ſhall be allowed unto him foz 
the overplas ; but otherwiſe it ſhall be, where ic is lo in Debt fo Rent, upon a Leaſe 
fo2 pears : And ſo the difference will be plain between Deut and Covenant, (o; that 
fn an Action of Covenauc, damages onelp are to be recovered, and to be ſtruck off 
fo the overplus a fx, 1 

Bat if one bztags au Action of Debt fo} Rent behinde, and demands moze then 
he ought ts have, this ſhatl abate his Action ; otherwiſe iu Covenant, (unleſs that 
the Witt of enquiry of damages iſſued, and enquiry made of the ſurplulage alſo, 
and damages fox this given.) f | 5 

It was allo reſolved this Term at Serjeants Jun - Ik in an Action upon the 
Caſe, upon an aſſumpſic, to deliver divers things which. amounts to ſo much; if 
in an afſumpſic in his demand, he doth over reckon this, vst adjudged, that he ſhould 
have his Judgement, this being onely to recover damages, aud good fo; that which 
he ought to have, and to be ſtruck off fo2 the reſivue. | 

The whole Court agreed, that in this pꝛincipal caſe the Judgement was not er- 
ronious, and ſo by the rule of the Court, the Judgement was affirmed. 


The Kins, againſt the Biſhop of Durham, 


[® a Quo warranto, to ſhew how he claimed to have the goods of Felons, and 
of Felons de ſe, and of perſons that ſtand mute within his Panoz of Dale; 
he ſyews that Durham is a County Palatine, and that he hath Jura regalia, temps 
dont memorie, and that this Juriſdiction doth extend it ſelf, inter Tyne, & 
Teſe, and thatthis Panoz is within the ſame; upon this Plea, a Demurrer 


zopned, | 

Coke chief Juſtice. If he ꝑeſcribes in a County Palatine, and co have Jure 
regalia within this; this foꝛ matter of Treaſon, and extends to all which the Ring 
bimſcif map have, 11 H. 4. By the Gzant of Felons Goods, ſuch a Gzantee 
ſhall not have the Gaods of choſe which do ſtand mute; pet in a County Palatine 
be ſhall have theſe, if within the Countp Palatine ; and this is as clear a Caſe as 
map be, this is alledged to be within che Panoz of Seton, inter Tyne & Teſe, 
which Manoꝛ came to the Ring by Actainder, and he granted this over, and that the 
Biſhop of Durham hath this. 

Dodderidge Iuſtice. Dthers allo have Land within che County Palatine. 

Coke. It I have Felons Goods within the Pans? of another, and he grants 
this Panoz to the King, J ſhall not by this loſe the Felons Goods that I 


have. 
Dodderidge. No Juriſdiction is to have any fozce againſt the King, as J have 
ſecn it in a Recopd, in 5 E. 2. between the King and the Biſhop of Durham, but 


it is not ſo here. 


The Court gave time in this Caſe, to ſhew good cauſe the next Term, oz Judg- 
ment to be giben foz the Biſhop. 
Gfterwards, (S.) Termin. Trinit. 14 Jac. B. R. this Caſe was moved a- 
gain. 
1. Jt was urged, That the Biſpop could not have Goods of Felons by Pꝛe⸗ 


Coke, 
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Coke, & Dodderiuge. Thongh one cannot have the Goods of F elous vy Pe · 
ſcription, pet the Biſhop having a County Palatine, he may very well have theſe, foz 
he hach Jura regalia, within his County Palactae- * 320097774 30 92515 

2. It was then lecondlp urged againſt the Biſhop, That if he ſhall have Felous 
Goods, pet he ſhall not have che Goods of Felons de ſe, foz this is a. ſpectal 
Felon. - | 2s e 

Coke. J agtee, That by the Gzant of Goods of Felons, the Goods of Fe- 
lons de ſe, ſhall not paſs ; but other wiſe it is in caſe of a County Palatine, where 
he bath Iura regalia, and ſo ſhall habe the Goode of Felons de fe. | 


3. It was thirdly urged againſt the Biop, That the place where he claims 


to have this livercy, is a Panoz, and lo this liberty ſhall extend onely ito the 
Demeſins. 3 I 17 8 

Coke. Me ſhall have the Eſcheats of his Tenants foz Treaſon (unleſs it be of 
an Eſtace-tail) which by Stature 8 gibenawap, and therefoze it is clear, that the 
liberty excends chen ide ee nis! 

4. It was kourthly urged again W That the place where this liber 
ty is claimed, is the Panoz of, &c. the is the Panoz of Sir Jerome 
Bqes, a Stranger, audtherefoze the Biſhop cannot have this liberty within this 


an). 3 . 8 
* was anſwered fo2 the Biſhop, chat it is here averrey, chis Panoz to be inter 
Tine & Tiſe, the which is ſo confelſed by the Demurter. I. 

, Coke. But we will pet be aſcertained of this, befoze we give any Judgement 
ber ein. wen 0 5 110 N 
It was then urged fo2 the Biſhop, by Hutton Serjeant, that 46 E. 3. in A- 
gards Dffice ; in Scaccario, thete is a Rero20,”wh eit wig? und upon am Flue, 
that the Biſhops Jurildtrtion did extend it fel inter Tine & Tiſe. a 

And this appears to be ſo by the Statute of Prærogatiya regis, cap. 1. 

Coke, cited a Recozd whith was read in Cours, and ft was 21 E.1.Rot.Parlia- 
menti 5. inter recorda turris, that the Arth Biſbop of Totł vid excommenge the 
Biſhop of Durham, in remotis agendis, d lent bis S rs to the Bi- 
ſhopzick to prondduce this; Nu the Ser ban and Office ts of the Biſhop of Dur- 
ham, took the Summoncrs of the Rech Hie of York, and did Ampaiſon them, 
fo2 that they would have pꝛonounced this Excommengement againft their Lozd ; 


46 K. 3. &c, 


21 E. . kc. 


upon this, the Biſbop of Vork did tite the ſaid. Officers to make anſwer to this, fo2 


which the Biſhop of York was afterwards ſued in Patlianient, and fined at a great 
ſum, aud Jmpziſoned fo2 this; and he citen chem fo} the Impiſonment, which 
was a Tempozal matter; aud the Ar:h-biſhop of York had no Jurildiction Tem- 


pozal over another 'B:ſhop, but onely Spiritual. —=__ | 
It is there laid in this Recozd, That the Biſhop of Durham, Duplicem ſtatum 


habet, (S.) Temporalem & Epiſcopalem, an Epiſcopal Eſtace, aud the Nate of a 
as he hath Epiſcopal, the 


Baron, and that be hath as large Tenipozal Furildiction, 
one being as large as the other, by reaſon of his County 
Thc Recozd, Incipit, (S.) . 


Epiſcopus Dulonenſis, habet duos ſtatus unus Epiſcopi alter, of 25 ro i (this 
is ſo ſpecified in the Recozd, (theſe were then called the Pleas of the, 


E42 £5 
£5, 


pin bis 
the 


Tt 2 alſo there ſaid in the Recozd, that this Juriſdiction he hath not on 
demeſa Lands, but alſo the. lame doth extend it ſelf to Tine & Tiſe, and 
limits of his County Palatine, (12 Eliz. Dyer, fol. 289.) hath ſome 
touching thts. . 

At this dap, if one be there attainted ot Treaſon, (if it be not an Eſtate tail) the 
- Biſhop of Durham ſhall have it. < 
There were in ancient time, Placita Parliamenti, (veritatis, & vetuſtatis, ve- 


ſtigia) 
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ſtigia) and thele matters which were not there determined, were ſent co he Ju- 
ſtices de B. R. ta be by them determined. | 7 

Another Recozd was ſhewed foꝛ the Biſhop of Durham, which was 46 E. z. in 
Agards office befoze remembzed, Quod Epiſcopus Dulonenſis, habet omnia jura 
regalia, quæ ad comitatum Palantiuum pertinent; and by this he claims to reverſe 
Ercozs ; fo2 this (ce 14 E. z. tit. Errors. | 

Coke. IJ have a note ot a claim ot the Biſhop of Durham, in 23 E. 1. 

Dodderidge. In 5 E. 1. There was a great Cale between the Biſhop of Dur- 
ham, and a z Y. | | 

The Court clear of Opinion, that the Juriſdiction of the Biſhop of Durham, 
did extend it ſelf thzoughout the whole County, and the Plca of che Biſhop al- 
Judgement lowed by the Court; and ſo by the rule of che Ceure Judgement was given, and 
given for the lo entred fo2 the Biſbop. 5 55 


Biſhop. 87 | 3 8 
Wrathbone Plaintiff, againſt Newbery 
VV 
N an Action of Treſpaſs and E jectment, to try tbe title of aLeaſe, made by a 
Treſpaſs & * Parſon of bis Recta : The Cale appeared to be this, A Parſon made a Leaſe 


Ejedment. of his Rectozy to one fo} thiet years, and ſo from thnee pears cothzee pears, and lo 


from thꝛee years to thꝛte pears, during bis life. | 9 | 
The whole pain hs of Dpinion, chat this is a good Leaſe fox twelve 


years. 5 
* Doddcridge Jaſtice., If be hab ſald, and ſo from the laid chzee years, fo} thzre 
pears, this had beey a Leaſe bug fog nine pears, but the ſame being, as befoze ts 


expreſſed, it ſhall be a good Leaſe foz twelvepears. | 
28H. 8.Dyer , Wes kon this in 2B, H. 8. Dyer, fol. 24. and Plowdens Commentaries, f. 273. 


fol. 24. Ke. b. bottom, by Br and Dyer, in Say and Fullers Caſe. 


Know i G. All. Plaincitfs, againſt Harvey 


| 8. $363: 64 
A Prohibition 124 Pyobibition, the Caſe appeared to be this: A Uicar lops and cuts down 


* 


1 Timber-trees, growing in the Ehurch-pard : The Church · wardens hinder him 
inthe carriage of the ſame umny, und tbey being in crial of this ſuit: The Church 
wardens by their Counſel, moved'che Court foz a Pꝛohibition to the Uicar,co ſtay 
him from felling any mote. e | 

Cone chief Juſtice. This is a good cauſe of Depzivation, if be fell down 
Cimbex-rrces andvod, this is a Delapivarion, and by the reſolution in Porlia- 

ment, a P2ohibitton by the Law ſhall be granted, if a Biſhop fells down Wood 
and Timber. crete. 8 7 1 ; 

The whole Court agreed clearly in this, to grant here a Pꝛobibition to the Uicar, 

Milt him not to make ſpoil of the Timber, this being (as it is called in Par. 
ä 
Coke. We will ant a P2obibitton, to reſtrain Biſhops from felling the 
Uttvotid Timber-tres of their churches. 
And lo in this ppincipal caſe, by the rule of che court, a Pzohibicion was granted. 


The 


3 


Termin. Mich. 13 Fac. 


The Spaniſh Ambaſſador, by the name of Dos 
degoe Servient de acuno, laintitf, againſt 
Captain Gifford Defendant. 


12 an Action upon the Cale foꝛ a pꝛomiſe, upon Non aſſumpſit pleaded, a verdict | 
was found fo2 the Plaintiff; che Caſe appeared to be this : The Ring of Spain | . 
div give unto Captam Gifford, Decem mille ducatus monetæ, foz to go fo2 him | 
in bello againſt the Barbarians, befoze ſuch a dap; the Defendant did aſſume, and 
pꝛomile, that if he did not go befoze the day, he would then repay the money; he did 
not go, no? pet pay the money accoꝛding to his pzomile - upon this, the Spaniſh 
Ambaſſadoz, fo2 the King of Spain his Maſter, bzought the Action upon the Cale, 
and a verdict found foz che JPlaincif, | 
It was moved foz the Defendant, in arreſt of Judgement, by Harris Serjeant, 
touching the conſideration, being, In conſideration of Decem mille ducatus mo- 
netæ, of the value of 5 s. 6d. every Duckec, and doth not ſhew when they ſhall be 
of ſuch a value, fo2 they map be moꝛe, oz they map be leſs. 
Dodderidge Iuſtice. Thep are to be of this value at the time of the papment. 
The whole Court agreed in this, that the Jury may give moze oz lels then the vas 
lue in damages, if they will. 
Coke chief Iuſtice. If one do aſſume to pap to another Decem mille ducatus 
monetæ, and every one of them to be of the value of 5 s. 6 d. this ought ſpecial: 
ly to be averred : Mere the pꝛomiſe was, that if he did not go befoze the laſt day of 
June, fo the Spaniards agaiuſt the Barbarians, then he would repap the money : 
Ik be goes not, this ought then to be repaid within a convenient time after the day 
paft, and he go not: No requeſt is co be made of this, neither ought che Plainciff 
to ſeek him, but at his peril, he ought to pay this without any | 


Jf one do pꝛomilſe to pap ſo much at his coming from Rome, to another, he ſhall 
have a convenient time to pay this after bis return from Rome, and this payment is 
to be without any requeſt; here the cale is upon Non aſſumpſit pleaded, and a 
verdict againſt him, that he div aſſume & una lex alienigenis, & indigenis · And 
therefoze by he rule of the court, Judgement was given foz the Plaiutiſl, and a 
Capias granted to take the Defeudanc. 
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TERMINVM PASCH. 
4 J a c. Banco Regis. : 1 


Randal Cook plaintitf, againſt Matthew Lancaſter 
Defendant, 


Entred Termin.. Tria.: oo Tan B. R. 
Rot. 80. 


Nan Action upon tbe Kite upon an Aſſumpſit, fo2 the deliverp of Con; 
upon _ aſſumpſit plcaded,, a Trpal was had, and a Getvict given foz che 

- laintiff._.. 
Rs | CI Serjearit, mb bed the Court ko; the Defenvant in Arreſt bf 
A 5 t, fox a variance bbtwe i'the 3 of Niſi prius and the Retoꝛb, in mat · 


ter o and not amend: like dayof the Aﬀſumpfie, which was 


ſuch a dap, 10 Jac. in the Tit of No ius, a inch: Saeed pe the ne 


cozd, laid tu be ſuth a dap, 11 Vic. an e pettpthat made the pꝛomiſe was dead, 
and this Action is bought again ae 1 this — 1s matter of ſub- 


tante, and hy not 2 fo by br hn lake the very matter ie Altered; and 
Jn Debt . vey I. S. Dusband- 


f fone” 

ius vary . c n oy a aching whe 
5 that this ſhall not be amended: 
d ce ; bur in the pyfircip! Waſe here, the fame 
dt etal bY © 325.9 ware Gy; 

w a pod ments, placito 67.4: dobd. Ele l ooh the 
; beret is matter of fabltance, and where yor Amtter of dad 
; ſaihe is not to be amended. % l 


* bath been 


that ik ane do hing an Action of T ref mY fo a T 
dane I Mali, this was dotre 3 Mali, 155 66h mare . 


Term in. Paſch. a 14 Fac. 


l 


Curia. 


A Writ of 
Mor. 


all to be bad, but as to this, A _ that in chis Cale, the day is not material, "ag 
tact, Reel his EM RAR: aro fo k h 
4 5 moch rite, 8 is inotiflall, and 


e tis Ragdulche te e 
, there® Ranvſphad teh Randall, and] 


pon a 2 
e onelp, (of 
texſall part, 

le 


125 en of er. 


Court ant, note beemeed; and It this cau 


. 25 
the Plaineiffs Aungement was 1 


Baved PlaintiF Againſt Slade Defandast 


Entred Mich. 11 Jac. B. R. 
e 2 75 2 


, was is , becauſe wid 
on tas | ter 


in dither wiſh * Bfli 
1900 l. and Op, in yg — 75 i wirt won 
1, of: 500. el oF hi A 8 a 
rr ö , and u ag 
bat 1 | money, (5. 27 8 2 


teen. tha the entre of che Tangent — wt ue 


that in ( eaſes he hat 
dach oth ft = 


Fermijn. in. Paſta Nr. 
the lame being in tbis manner, (S.) Ideo onſide rat um fuit, zm, & 
ibĩdem, hic ad eandem Curiam, — prædictus querens recuperet. 

The "whole Caurc. agreed this Judgement ta be well: entred; and chat the: Judgement af- 


Conſideration tete ia gnod, and.ſuffictenc to xaiſe the.pzomiſe:, aus accogdingly the Cries med per 
Rule of the Court was, quod ludicium affirmetur. 


sir John, Breit Plaintiff, againſt c e 
Defendant- | 


Entred Pita." 13. fac. B. R. 
* vx Rot. 1496. 


A an Action eden fo not repairing of certain ite to a An AQtion of 
term of years. The Caſe was this (S.) Queen Eliz. was ſeiſed of theſe Pills, Covenant 
and 10. Julii, 26 Eliz. byWerLoners Patents, be made a Leaſe of thefe-Þulls 
fo 31 pears, unto y iam Cumberland, in which Letters Pacents there was 
this clauſe (S.) lo him bis Ezacutozs and allgnes to vepans tho dne Mils, and 
to leave them ſutlcientiy tepaited a6 the end of dis term alterwerbs this reverſion 
came to the King, who did grant this unto Sir John Bret, and bis wife, and fo 
beach ol Cobenzut, upon che tlaute in the Letters patent g, fo) voc tepattiug of the 
mills the us band alone bzings this action of Covenant, - - 
b Upon a demurrer, the mattet Canivto de argue, and the points! baden you's ww 
e opened. 8682 | 
p Poines-moved in this als. ( a J | 0 Points in the 
1. Ful point, The Patent ofthe Leaſe, was to how: the kinks few Mich Caſe. 
following, and dsth not ſap, fram the Letters Patents, when this Leaſe ſhould be- 
gin. It appears, that the next day after, he entred by vertue of the Leaſe „ fo that 
this was to begin at Mich. he entring che day after, as it was urg 28. 
2. The ſecond Paint, whether theſe wozds, havi ; 16 e oo ds of Cove- 
nant, ſhall be taken fox a Cobenant. It wan utged, that theſe wozds, in the Let - 
ters Patents ſhould ba tahen fe: a good Covenant, without expꝛeſſe wozds 
of Covenant, koz that every partie to the Letters Patents ſhall be bound, . 
as well, as if the ſame bod been dy Andenture,, to this purpoſe! is, 4 Ma- Hay 
tis Dyer. fol. 150, a leaſe fo; life is made by „ in which there are hs 
thold Wees (8. )-Proviſum eſt quod, if the Leſſee dies within the terme of 
60. pears next enſuing, that bis Executozs and aſlignes ſhall have this as in the 
right and title of the leſſee, pro termino rotidemannorum, as wall amount to the 
number of 60, pears from the vate-g{the Fndenture, there held by the Court, that 
this is but a Covenant, and no leaf nd ſo ig 40. E. 3. fol.. ſub conditione,caken 
there fox a Covenant, anduot a condition; and becauſe the matter here is to be done 
at the end of he term, that in this Caſe, this ſhall be a Covenant being an agree 
ment. 
3. The third point. Whether an Action of Covenantlics, without ſealing of the 
Coumerpart, Jt was urged thet an . Iyech , and ko this 6 K. 3 Lg. 
purpoſe was cited the Caſe of 38 E. 3. put by Knightley, in 28. 1. 5 38 E. 3. cite 
placito 66. and ſo it is alſo in the Book at large, 12 We wee b.. 28. H:. Dyer. 
divers Covenants, and one of 17 e feoffees ſeals this, and the other not, but pet . 1 3. Ec. 
pies; and furvives adjudged; that he ſhall be bound by tbe Covenants, and I f 
die tompanton. t. Lictleron alſo hath the ſame in bis Chapter of cquditions. fol. Lininon, cyc. 
- 88. placito. 374, Anellate' fo) life made byindencure, the remafiver/over, upon 185 
certain conditisne, tenant fo life puts his ſeale to part of the Judenture, and dies; 
he in remainder enters by koꝛce of cheremainder, he rs bound to perfozm the conditt- 


N 2 ons 


[ 


Termin.P aſch. 4 Fac. : 


164 
ons in the Indentures, as meli as che tenaut foz lite, and pet he ne ver ſealed, and ſo 
$9 E. 3. fol. 22 is 59 E. 3. fol. 22. the ceaſon in, becauſe he takes by the wziting, in which the Co. 
venuantc is compiled, and theretoe he ſhall ve bound by the Covenant. 755 
43ᷓ. The fourth Point. The Action of Corenant is here bzought by che husband 
alone, without his Tile, whether this be wellbzought, oz not. It was urged, that 
28 Action is well 7 by — . — ko — in es the thing 
to be recobered, is in the power of the ad, to make a p2eleve diſpoſition thereof, 
in ſuch a'Cale, de may bzing the Action in hts owhi'narhe 8 boithont bis Tife; upon 
„ Aſſiſar this reaſon is the Caſe in 37 Aſſiſar. placito is ſ che husband, without his wife, 
+! hm 11. (hall ſue ta che Ring by Pecition; becauſe he may make diſpoſition of the thing ſued 

foz, which he had in right,of his Wife; to this pyryole 2 H. 4. fol. 7. 38 Hf. 6. 
— 8 fol.; & 4. E. 3. fol. i 3. „ „„ | 

i Coke chief Juſtice. Nou ſhall ſeldom times ſee A eaſes by Indenture, made by 
the King, but by his Letters Patents , this is a Covenant here, by agreement. 

- -4 38 E43-" the Bock at lat ge, befoze remembzed, thougb uot ſeale, the Counter» 
part, pet a Covenant. 1 1: „ tet; | 

Aa to the lattet Potnt.- The hupband alone, wap well have this Action, oz if be 
37 Aſſiſar. ſo mill, he map jopn his {Ute wich him, 37 Aſſiſar, the Pusband. alone map have 

an ejectione ſirme; che asband bach a terme in right of his Wife, be is ouſtey of 

it; be bzings bis Aetion, and recovers the ſame again, and hath his Juvgement;how 

Well he be yo pollelſed o fchis ? be ſhall have it ſtatu quo. 

An this pzincipall Cale, I hold it co be avery xong Caſe, that the action of cove- 
nant here bzought by the husband alone, is well bzought, though the intereſt in the 
har ay es him and his wife, and there are expꝛeſſe Books in the point, that he 
map either joyne his wife wich him, oz bzing the Action alone. 

Dodderidge Iuſtice. This is to be obſerved foz a Rule, (S.) That which the 
„ DODushand map dilcharge alone, and of which he may make diipoſition, co bis own 
uſe. 115 5 the recovery of this, he map well have an Action in his own name, with- 
out his wile, 1 7; 1 5 
Coke, Agreed herein, that this is a true, and a good ground. 
Haughton Juſtice. Here he is co habe theCovenant of an allignee, of the reber⸗ 
ſion, and this was. aCiigned to him jaynt ix with bis wike , and they are Allignees of 
the. Eltace.,, and foz this cauſe, the wife ought co be joyned with him in this 


* 


Action. 11:4 153} 460 
Do dderidge. e map jopn her wich him in the Action, il he will, oz lever , And 
- ++ 19-1? the Jccion, 3g atis bere byought by him alone, is well vzought, and that alſo becauſe 
be only here ig to have all rhe -p2ofic, and cherefoze this Action bzought by him a- 


„ 


lone, tz well z6ught. 


Cole, Agreed with him herein, and this to he fox a Rule obſerved, chat where 
the Hus band is to habe the ſole pꝛolit oł that which is to be recovered, and map him- 
ſelf alone diſcharge this; tbere faz rec this, the husband alone map have 
his Action, as here, in this pzincipall Cale he yath done, and the Action ot Covenant 
here by him bzought, is well bzoughe. If Baron, and feme, do jopn in a Leaſe of 
the Land of the Wife, rendzing rent. the husband doth releaſe the rent, and dies. 
29 E. 3. UWbetber chis be gone, oz not, by 29 E. 3. the rent is not gone. 
f : The whole Court (except Haughton) did hold it as a ſtrong Caſe, that the Acti- 
5 - onof Covenant bzought by the Hus band alone, without his wite, was well bꝛougbt; 
But becauſe, Haughton of this dubitavit, therefoze it reſted upon a Curia adviſare 
vult. : 
. Afterwards, ihis cauſe was moved agoin, and it was urged. foz the Defendant, 
that there is no time limited, when che Leaſe ſhould begin, being 4 feſto ſancti 
Michael Archangelis, without ſaping adtunc proximi ſequen. 
The Court over-ruled this, being of no fozce: and it being alledged to be, by 
foxce, whereof he entred the next day. 
Tt 


Tiens. Pech. ii fe. c 


It was then urged, chat this Action by the Þusband alone, without his Mike, 
was not well bꝛoughe, this being ron the Statute of 32 H. 8. the affignee of the 32 H. 5. 
King, to have an Action of Covenanit , and they are both of them alſignees of the 
eſtate; andtherefoze to jopne in the Action. : . 
Coke chief Juſtice. Ik one grants the Mardſpip ot a Mard unto a Feme, it 
is adjudged: 29 E. 3. f. 48. in Simkin Simeons Cale, put in Spencers Caſe, 5 pars. 28 K. 3. f. 
fol. 18. that the Þusband ſhall have an Action of Covenant. And ſo it is alſo verp 48. &c. 
clear, that if a bond be made to Baron, & Feme, the huſband alone fo2 this may have 
an Action of Debt, and this doth induce me, to be ſtrongiy ok this opinion, that 
this Action of Covenant here is wellbzought by the PÞusband alone. 5 
Haughton Juſtice. It the Cale had been, that an Action by Statute Law, 
had been given unto the Pusband and Mile, they ought to joyne in the Action, and 
here they are both of them allignees, PEE 
Coke. This is fo a Rule, where the Dugband alone may have an Action, and the 
dammages to be recovered; he alone to have them, there he alone may habe an action 
of Covenant, oz Debt on a Bond, 
But in all perſonall matters; to joyne his Cite wirh him, pet the baron ſole may 
in ſuch Ciſes teleſaGG. ne one 
Haughton. Ju an Action of waſt, in the tenuit, he fs to joyne his Wife with 


him; pet be recovers onely dauunages. 

Cole & Dedderidge.: This is in the realty; and locum viſtatum, is there alſo 
to be recovered, and thereloze they are to joyne. | 

But here, this Covenant is at the Common-Law, and an aſſignee may have be- 
nefic of auy Conditions, and Covenants at the Common Law; and the difference 
in this will ve, between a leaſe fo) years, anvfozlife ; in the laſt, the lame is void- Ju ꝗggement 
able, and there pꝛivies onelp, are to have of this advancage.- - e 

The whole Court ( except Haughton) were cleare of opinion, that the Action of ciffe, per 

Covenant here wos well bzought by the Pugband alone, without his Wife ; and fo Can. 
the Rule of che Court was, quod Iuditium intretur proquereare. | 


Win Plaintiffe, againſt Buck 
| Defendant. | 


J? a P2ohibition, upon the Statute of 2 E. ö. cap. 13. the clauſe touching bar Prohibition 
ren and heath ground, of which, after Impꝛobement, no tithes to be paid, during upon the Sta- 
the ſpace of ſeven years after the Ampꝛobement; fot che pꝛohibition, it was ſhew- ute of 2 E.6. 
ed by Tratman; that this Land, faz which the {Parſon libelled fo2 Tiches, was ; 
march and ſandy Land, and covered with lalt- water, ſo that time out of minde no 
graſs had been there known co grow, no} any pzofic at all made of this, until now 
of late time, by and with the great coſts, charges, and induſtry of the Tenant ; this 
ground had been lately gained from che Sea, and from its overflowing, by repair- 
ing and making new Bauks and Sea- walls, and by continual repairing of them, 
and ſo he had now couverced the ſame into arrable Land, where he had Con, and 
of this Land the Parſon libells foz Tiches in che Spiritual Court; and upon this 
matter, thus ſhewed, a Pꝛobibition pꝛaped, being to be diſcharged from payment 
of Tythes foz this ground foz leven pears ; this Statute being thus made, koꝛ the 
incouragement of Tenants to make impꝛobements of their Lands. 
Coke chief Juſtice. It was reſolved tn one Farringtons Caſe, upon this Sta: 
tute of 2 E. 6. That Mood ground is not barren ground within this Statute, this 
was there adjudged in point, that if one do ſtock and grub up Wood ground, and 
after 


Termin. Laſch. MM. Fc. 


alter converts ths m urert ground, | 885 this: mekozaced. bis L. and, unt 
this wich great ay od laboz, pet he 4 1175 foz this graund yzeſowily. ; fos 
that Heath aud b the Statute, the ſamt ought 
to be ſuch land, wh ts uapte natura e batten. 


Dodderidge Jul - A (ale 9h LO fenced, and ſo made good Mes- 

dom, clearly he cha pay T Bes Or lontly; pes befoze- this was ſo enced 

Coke. The Iſle ot Da | ts C. en wich) they ars at grab colſs and la- 

TEN = TIT = 2 e in Gi 
2 3 

fendi pets =" uerflowin — Men (Leen be 


Ubi wer r eme wat n it be 
Gul pe have = without any any laboyf Waere 
it (elf 


Coke. - a —_ Land beoberfiows, e ae 60H obs 1 
time che yarſon can hate ng cih ᷑N e i bt afteriuards regain-this bis m 
the overflowing, rhough this be atdig gre — — 


as hete iu 12 75 ; | 
Ebbe whole Court agreedia t eilte Mett, haxyen.grouny 6s ſuch 
gane et ore 8 1 ꝓ—ü— extrao nary 


But 0 Vow w ber, | wichouranp great lohgz and * — (hut onely 


with charge in r W ol ie krom being averfiqtun), be wel pay tythes fo2 this 
p2eſencly, fo the ſame ws 1 be ſuapte natura — 02 elle the ne ſhall not be 
within this Statute, and the Clauſe of viſcharge : Fo} ib one do = Land from 


w The tabole — — a regs — Eren from che Dea, 


and that by his great coft, and hea {fer wp ung this bis to arrabie Land, fo? this he 
ſhall clearip pap tithes, notwith Mn rb notwithſtanding that time out 
of minde no graſs had been there growing pet becaule the ſame is not barren land 
of it ſelf, but onely by accident, (S.) by * of the Sand, and ſalt water flowing 


on ifs therefage:(0:l00n as this ſball be regained audſowen with Copy, tpthes hall 
| - thanmeſeutly; vepaid fox this Lan, for this Land bears good-Cozn, being regain» 


ed, and that without any macling, oz any great coſt in manuring of rho ſame, which 
pzoves-evidently that this is nut barren. ground, within the fcope, intention and 
— o — 2 bp which the ſame ought to be ſuapte natura barren, 
63 nat within 

Ind in all this the Court agreed clearly, and cherefoze the Caſe appearing to be 
thus, that this is no ſuch barten ground within: the Statute, as oughtto be dil- 
charged from payment of cythes, but tithes ought to be paid foꝛ the ſame, and that 
— had juſt cauſe to ſue there lo his tythes, and lo a 2 by 
the 


Sir 


: Tenn. Poſh. oY 


Sir Harbert Crofts Plaintiff, inn Brown 
Defendant. 


N an Action upon the Caſe bzought 5 — hone ſpoken by the Delen⸗ 
dant of = laintiff; upon Non culp yg Ha. 
@ the 5 — 5 adgement, that the 


Plaintiff. It was moved fo} the B. ben 
woꝛds —— were not actionable. 

The woꝛds being thele, Sir Harbert Crofts keepeth men to rob me, (the truth 
appeared to be, that the Defendant was robbed, and that by twa of Sir Harbert 
Crofts hea) anÞ upon this he ſpake the won, (but doth notſap, that he did ke 
them toddſo) A Cafe wageited, where Sir Joho Harper was Plaintiff, 

Sir Francis Beamont, tu an fiction uponthe Cale fo words, which were, That 
Hit Francis Beaumont Foul tome to the Þouſeof Dir John Harper, and that he 


Action Caſe 


was found foz the for woras. 


and his ſervants ſhould go about co kill him, and that de did maintain them; but 


did not lay, that he div fo, ta rbe ſame mimt. um chat any thing was done: Up- 
on mottot in Arren of Jurngement, it was adjudged that theſe woꝛds were not ac- 


15 was u rged by Coventry, That theſe wozds are actionable, and to this pur- 
Ales temen d ed which are put, Coke 4 pars, fol. 16. b. in Eton 
1 — as the Lavp Cockeim Gate, | 
to give poyſon to one, co kill che Chilve in her Body; and the Cale of Tibbots 
chere remembzed. 
Eibe Coate agreev this to be ſo, fem there an act was bone. 


fo; words, tden o necetsuy we dug ht ia do, where the wozos are not apparent! 
ſeamwalous,. theſ Actions being now coo frequent, but they were not fo in — 
times, foxftvin 1 E. 3. unto 5 E. 3. thereare not ben Aer: upon the Caſe fo 


' Inftddattir-viuru 
yr ed — by the Law; voluntas reputabatur peo facto, 3 E. 3. one lay 
in wait to ll another; and upon refitauce hurts him, but doch not kl dim; this 
was Felodp-by the Commou Law, and duſted of his Ctergy; there it was once a 
Felony, but now the Law is otherwiſe, a fact is requiſite co be done, an overt acc 
makes Felom at che Coma Law : Am this, which is Treaſoti acthis dap, with 
an overt att, is Felonp at ibe Common Law. 

But hore in this pracipal Caſe therein uo act done, no wap-laytng, no overt act; 
here it is 40 be intended, his Keeping uf chem to be lawful, (to rob me) this is but 
in intent, no act which is not Felony at this dap, and therefoze not actionable :* And 
an intent bolt deut an ace, is nüt puniſhable by the Law, as it is reſolvbev in Eon 
and Allens Cafe befoze'remembzed. . _ 

I ont luich vr ander, Nou have murthered I. S. who is ſtill living, theſe ns 
not actionable, yet thele are very bad woꝛds. 

Aud lo it was reſolved, Hillar. 39 Eliz. in the C. B. between Snag and Gee, in 
an Attiou upon the Cale toꝛ woda, being, Thou haft killed mp Aike, and it ap- 
peared that his Cife was then living, and ad judged not actionable, Coke 4 pars, 
fol. 16. 4 n 

Haughton Iuſtice. If che wozds were, ſuch a one did hire a man to rob me, 

theſe wozds would be actionable; but as the wozws are laid to be in this pyiuciple, 
I doubt whecher they be actionable, 


Coke. 


being my Lady /Tockein offered © 


ſcandalous wdjds. 
Here ta this — 4 che wozds are very barely laid, (.) be keeps men to rob me, 


Coke 4 pars, 
c. 


Coke chief Iuſtice. e will not give moze favoꝝ unto Actions a Caſe 


Hill. 39 Elz. 
C. B. &c. : 
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Coke. In the Caſe laſt put, it, there it is very plain that the wozds are e actionable, 
fo} there an Act was done by him, but not ſo here in this Caſe. 

Curia, The reaſoq, De ſcandalis.magnatum,\t is upon another ground, fo2 that 
by reaſon of the wozds A5 eben, they bzing them here by in odium. 
The whole Court was of opinion aas the-Plainciff, that theſe wozds are not 
actionable, and ſo by the rule of the Court, Judgement was arreſted. 


Allen Paintiff, ah Weage wood 
Defendant: 


1 Nan Action of Covenant, fo2 not perfoyming of certain Articles agreed between 
them, accozding to Covenant; one Article being, chat the Defendant did cobe- 
nant to make a Leaſe to the Plaintiff, oz to his aſgigns fo thꝛee lives, as he ſhould 
name: He nominated himſelf, and two others; the Defendant refuſed-co make 
the Leaſe, whereupon the Action bzought. 

George Croke qq; the Defendant demurred in Law, upon the Replication, be- 
cauſe that no ſufficient h each was aſgigned by che Plaintiff : The Leaſe to be made 
to him fo thꝛee lives, which he ſhould nominate, lo that be himſcif ought to be one 
of the Leſſees, and to have the ſole incereft. 

Coke chief Juſtice. To him oz to his Alsignees, the Leaſe to be made, theſe 
to be ſuch as he ſhould name; the point here is, Mhether he hach here an election - 
to make the Leaſe to him, oz to his Alsigns ; it had been otherwiſe. clearly, if ic 
had been es be made to him and to his Alstgnees, but here he hath an election to him 
given, to _ be will make this Leaſe, as if you are to make a Leale to me, 02 
to thiee which J ſhall name. 
Thep being in doubt, whether there was a Leaſe eben in i 02 not; there- 
foze foz this there was au Article, that if there was a Leaſe in eſſe, then at the end 
of this, he was to make the Leaſe co him, o2 co his Aſgignees foz thee lives; and 
i noLeale was then in eſſe, chen by another Article he was to make this Leale at 
the time pzefixed. 

It was urged, that this Leaſe ought to have been made to Edw. Allen, aud 
— thꝛer lives as he ſhould nominate, foz that ex præcedentibus, & conſequenti- 

, a Deedought to be conſtrued; and to this purpoſe is 14 E. 3. Fitz. tit. Debt, 
pe 138. I one be bound to grant a rent, be _— to grant this befo2e Michas 
Cimas dap. 

Ak a man be bound to make a Leaſe befoze tbe Fealt of the Annunciation, to ſuch 
a one as the Obligee ſhall name, he ought to name befoze our Lady day: Alſo he is 
tonominate thꝛee perſons, be ought to nominate them; and to ſay, that thep were 
upon the Land readp ta receive the Leaſe, being a Leaſe foꝛ thꝛee lives, as it was 


urged. 
It was allo urged, that he wasto make ſuch a Leaſe, as by Counſel was co be 


- adviſed, this ought to be by the Counſel of him who wag. to have the Leaſe ; this 


appears not to be done, no2 any good nomination made, and ſo the Replication not 
good. 

It was urged foꝛ he Plainciff, that here he did nominate himſelf and two others, 
fo; the Leaſe to be made to them; the Defeudaut refuled to make this: Leaſe, and 
fo2 this bꝛeach the Actian bzought. 

As to the Exceptions taken to the Replication, (S. ) r. | That the requeſt is not 
laid to he in time: This is made 21 225 the Articles of I Sreeneuk, and ſo made 
in due time. 

; "Second 
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Second Exception, That the aſeignees augbt to ve upon the Land to take the 
Leaſe; this is not to be ſo, the requeſt is to be where the Defendant is, vo place 
no? time being appointed; and ſo it was here, he bꝛaught the Alsignees with him 
when be made the requeſt, he ought then pꝛeſentiy to habe made the Leaſe, his act 
being the next, he ougbt co have gone co the Land, and if they came not to take 
the Leaſe of him, cheu he had been excuſed ; but if he goes not to the Land, this 
tall be a breath. 
To this purpoſe is 22 E. 4. fol. 43. A man is bound, that 8 Stranger hail en⸗ 
feoff the Ob ligee -befoze ſuch a day, be ſhews that the Stranger was upon the 
Land, ready to make che Feoffment, and the Dbligee came not co take it; ſo that 
he which was to make the Feoffment, at his peril, ought to attend there to mike 
it, becauſe he is to make the Eſtate ; ſo here the Defendant, upon requeſt made un⸗ 
co him, oughtco go co the Land, to be there ready to make this Leaſe. . 

Coke chief Juſtice. The time of the entry, and the woꝛds here are material- 
Ik no Leaſe in poſleſſion, then co enter by the Articles, at the Feaſt of the Annun⸗ 
ciation of our Lady, which Qhould be Anno 1612. 

This is the {Point, The Covenant is to make to you 02 to your Aſſigus a Leaſe, 
&c. and to enter at our Lady day next enſuing, and this is to be done upon requeſt; + 
it is to be to pon, 07 to ſuch as pou ſhall name, and money co be paid foz rent, and 
201. to be paid at the Entry, fo2 a Fine oz in-come; this is to be done by the 
Leſſee to the Leſſoz, and this is as much, as that che Leaſe ſhouldbe made befoze 
this Feaſt, and that pou ſhould name the perſons to take befoze this time; but 
here pou let the Lady dap pals, and two moneths after you nominate the perſons, 
and requeſt the Defendanc co make the Leaſe, che which he refuſed, whereupon 
this Action is bought. 8 5 

ere the Plaiatiſt, who ought to habe the Leaſe, bath not done well; if the 0- 
ther ſhould make the Leaſe after the time paſt, this would be pzejubtcial to him, fox 
he ought to habe 20 l. given unto htm at our Lady dap, being the time pjefired fo2 

zis Enerp. „ . So, 
! As touching Cromwel and Androſe Caſe, J heard that argued in the C. B. be- 
ing then a Repoxter there. 2 ES og 
It one be bound to grant co another an Advowſon, be hath time to do it, during 

his life, tf the other do not haſten it by requeſt ; but if it fall void, then he oughe 
to grant it pꝛeſently, fo; it is now a fruit fallen, aud if it ſhould be otherwiſe, it 
ſhould be p2ezadictal to the other part. ” „ 
And ſo ik one de bound to grant a Rent to another, he oughe to do this befoze the 
Rent-dep come. 3 5 V 

In chis pzincipal Cale here, you are confined to nominate befoze the Feaſt of our 
L adp-day. TE . 

As to the other Point, (S.) The Leaſe to be made co him, oz to his Alſignees, oz 
to pap to one, 0} to his Allignees.. ., IP, oe nf 

The Law will never hunt fox an Aſsignee in Law, where there is an Aſſignee - 
in fait. A man doth Covenant to make a Leaſe to pou, 02 to ſuch as peu ſhall name, 
pou nominate ſuch to go to che Land, and afterwards, in tune conventenc, to make. | 2 
' the Leaſe - J one doth Covenant comake a Feoffmenf.in Fee to another, this „ 

ts to be done upon notice ; here the Leaſe is to be made upon the nomination of. the 5 = 
parties to take, where a time is (et down fo: the Entry, as in this Caſe ; the nos, . 
thinafion ought to be befoze this time, and che Leaſe co be made allo befoze the 


fries | SR „„ 95 RT cert I 3h 4 „ 
As tothe other Points moved, they come too late, this matter being very ſtrong 
againſt the Plaintiff. = 1 PP £ 
- "Croke Juſtice. This is a very ſtrong Caſe againſt the Plaintiff; when is this 
20 |. in⸗come to be paid, at out Lady- day, when the Entry is to be hy vertue of the 
- Leaſe, this Leaſe is to be made a chat the Plaintiffs requeſt to have 15 
0 
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85 Leaſe made, after the time paſt, this requeſt comes too late. As to the other mat- 
ter, (S.) The Leaſe ts be made ta him 02 to hig Aſlignees, the Leaſe is to be made 
by Covenant. Me map name all at the firſt that are to take, fox that fruſtra fit per 
plura quod fieri pateſt per pauciora, the intention here was, chat Edward Allen 
was to take oziginally;; here the requeſt to have the Leale made comes too late, and 
ſono beach ol the Covenant by the Defendant. - 

Dodderidge Iuſtice. At the firſt it was indifferent co bim, whether the Leaſe 
was made by dim foz the life of thꝛee, o2 to ſuch chzee as he ſbouſd name; it might 
be to himſeik, and to two others, oz to thzee others, which be would name. 

As to the other matter, he agreed in opinion, foz that ik he ſhould make the 
Leaſe afcer the time paſt, he ſhould by this loſe his 201. abſalutelp :-No entry being 
at our Lady day, if the Leaſe had been made after wards, he could by no meang 
have his 20 l. and therefoze he was not bound then upon this tequeſt after che time, 
to make the Leaſe ; the Plaincif-ought to have had the Leaſe dꝛatun in time, and to 
have tendered the ſame unto him; - which was not done in this Cafe; aud che refuſal 
here by the Defendant to make this Leaſe, upon the }Alajuciffs requeſt, after the 

time, is no bzeach of Covenant, and ſo the Plaintiff -had no cauſe of Action. 

not deviſed, but to be as effectual as might be aduiled by Conylel, and this co be 
to Edward Allen and bis: Allignees ; he was to enter at our Lay dap, and then to 
pay the 20 l. the day paſt, no requeſt made foz che Leale ill after, che Defendanc 
and ſo this refuſal coming upon a tequeſt, after the time paſt, is no each of Cove- 
nant, and ſo the Plaintiff had no cauſe of Action, Judicis officĩum eſt ut res, ita 
tempora rerum, &c. | 
The whole Court inclined co, be of opinion agatnſt the Plaintiff : And lo oz 

this time it reſted upon a Curia adviſare vult. . 

Afterwards this Caſe was mo ved ag ain. 

Coke. The iff here alledges, that the Defendant hath not made the 
Leaſe in Iune, accoding to his requeſt, if no good bzeach alligned, no cauſe of 
Action, when he ſhall enter, to pap the 20 l. that is, when be is to enter by their mu- 
tual agreement; and if the Plaintiff will not come, and requeſt him in due time 
to make the Leaſe, accoꝛding to their agreemenc, he may well pzovide himlelf of 
another Tenant; the Plaintiff ought: co have came upon the Land, and there co 
Have been ready to receive this Leale, and ſo to enter; and here the Dekendant is 
not bound to make the Leaſe by bis Covenant, until the Plaintiff do nominate to 
whom the ſame ſhould be made, and this nomination and Leaſe accopdingly made, 
ought to be befoze our Lady dap, being the time certain, pefixed foz the doing of it. 

Haughton. This leaſe ought to be foz thzee lives,and to be made at our Ladp day; 
and it che Plaintiff do ſurcoale this time, and demands of the Defendant after this 
feaſt to make this Leaſe ; he is not bound by his Covenant to do it, and his refuſal 
«then to make, is nobzeachof Covenant, togive the Plaintiff caule of Action. 
_. The Court then ſaid unco Bridgeman, who was fo; the Plaintiff, that che Plain- 
tiff might velcontinue this Action, ann that this would be his beſt way. | 

Curia, Me will be of this matter better adviſed, and bp the Rule of the Court, 

The Jodge- e mutter to reſt as it is, and adviſed che Plaintiff and Defendant to make an end 

ment of the between themlelves befoze the next Cerm, the Court being all clear of opinion as 

Court againſt gainſt the Plaintiff, and in default of an end, the Rule of the Court to be, quod 


the Plaintiff. - quzrens nil capiat per billam. 


The 
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= 


The K IN, againſt Taverner. 


R Ichard Taverner was Jndicted, Arraigned, and now tried at the Barre, by 
a Fury of Middleſex, fo2 the Killing and murdering of one John Bird. 3. Mar- 
tii 6. Jac. Angliz, & Scotiæ 42. The endictment was taken at Hartford Alſiſes, 
befoze Wamſley and Croke Juſtices of Alſile, and goale delivery, foz the killing of 
him in Theobals Parke, Thomas Muſprave being pꝛeſent, and his ſccond , but 
fled and ſtands ont-lawed. Taverner alto was ouclawed , but returned, and was 
taken, and Termin. Hillar. 13. bzought a UI: it of Erro2, and reverſed the utlarp, 
becauſe there were but 14. dayes betweeu the two Countie dapes , and pleaded to 
the Judictment, and now he was tryed at the Bar fo; his life; one Hughes was 
ſecond unto Bird, who was alſo killed; a Bzother of Bird did pꝛoſecute this bu - 
ſineſs : And there being a good and ſufficient Jury ſwozn, He pzoduced his Tie. 
nelles to pꝛove a fozmer Quarrel, and a falling out between them; upon which, 
and upon a mutual challenge the one to the other, they jopned in ſingle combate, 
in the which Bird was killed; and this they ſhewed, co pꝛobe a continuing malice, 
to make this Fact to be murther. 


At was further ſhewed, that the cauſe of difference between them, aud of the 


ſuvſequent challenge, was firft by Bird, who ſent the Challenge unto Taverner, 
who did accept of it, upon verp fozcible pzovocations, and then ſent him a Letter, 
appointing therein the time when, and che place where they were to meet, and the 
TUeapon to be ſingle Dwozd, and withal, ſent him a patern thereof, and to have a 
Second; accozdingly they met on Sundap in the Afcer-noon, and there did light; 
the greateſt part of the Mitneſſes pzoduced, did ſhew unto the Jurp, that all che 
p20vocation was on the part of Bird, whe leut the Challenge, and that Taverner 
would have had a reconcilement made between them, being very unwilling to fight 
upon ſuch a flight, oꝛ rather no cauſe at all, being onely fo his refulal to pay monep 
unto Bird, which was owing by him to him, he being then minus ſufficiens to pay 
this, but pꝛomiſed to pap him afterwards, ſo ſoon as he could, what was due to 
bim; this would not ſatisfie Bird, but he would be revengedon him by ſingle com- 
The Judges perceiving the Circumſtances, the which if they onely were to be 
conſidered without che Law, would make the matter much favoable on the part of 
Taverner, therefoze in this Caſe they ditected the Jury, as to the matter in Law, 
touching the Murther. ; 2 - 
Coke chief Juſtice. It is well ſaid by one, Infælix pugna, ubi plus pericu- 
lum victori quam victo, (S.) (Loſs of his Goods, of his Lano, of bis Liſe, and 
he jeopazdy of his Soul, without true repentance.) This I ſap to Law, that ff 
one'onely do give the cauſe and p2ovocation, and ſends the Challenge, and the other 
accepts of it, and upon this they enter Combate, and be which lends the Challew 
is killed, this is clearly Purther in che other; fo2 it is not material in the La 
who begins the Quarrel, (ſo as there was a femer Quatre) and che malite dil 
continuing until ebe laſt ſtroak gwen; fo2 the difference will be this, jf they Ae once 
recdnciled fox the firſt matter, and al terwards they happen to fall out again ſudden⸗ 


lp: and vo fight, and the one kills the other, this is but Pan-flanghter. 
Croke Joſtice, agreed with him herein, and no palliaring of thi 


x of the 
the place by them appointed to fight, wil make anp difference 87 alterat 


Dodderidge laſh 8 The 2 was here 222 by Taverner dſl, be 
did fight upon the SMbap, having beard a Sermon in the Pazning, and the Cext 
was, e ſo that it is 9 by God, betauſe chat —— 

| : | - | | ima m 


— re er — 


— 


——— —— — 


Tete lit Jac. 


ces, metus ad omnes per veniat, fop this offence of effuſion of Blood, no fleeve- 


imaginem dei, factus eſt homo, No lawful cauſe can there be foz one to fight in 
ſing e combate, but onelp in dekence ok his Countrep, oz State 2 He agreed in all 
wet h the other. 1 

Coke. This is a plain caſe, and without avy queſtion, if one kill another in light. 
upon the pꝛovocation of him which is killed, this is Murcher; here Taverner ſeuds 
bis Weapon, appoints th place and time, foz no puvace p2ovocation he oug ht tw 
fight in ſuch a manner, fo? it hall be Murthet in him, if be kills him in the detence 
of his reputation. And we do all of us agree in this, that it is c early Murther in 
him, no{withſtanding he kills him upon the pꝛovocation of the other, and not on 
bis part; where time and place is appointed, they ſteep upon it, and lo thep fight, and 
he kills the other, we do all agree that this is Murther in him. 

Haughton Juſtice. Two matters are here conſiwerable. 1. Whether here be 
any excuſe and extenuation of the Murther, the p:ovocation being onely by him 
that was küled, wherein J alt deliver mp opinion, and hercin J agree to chat 
which hath been bekoze delwered, that when there is a mutual conſent to go to a 
place, and there to perfozm the light, where they come not foz their defence, but 
foz to fight; each of them carries Palice along with him, the one of them is killed, 
this is clearly Murther in the other: Do Jagree herein, the Law to be «s it hath 
been ſaid. 

The ſecond matter, Whether here be any clearing of this, here a day is appoinc- 
ed, and a place, and two days after they do meet, accozding to their appointment, 
this is in diſcharge of the malice : Taverner then ſaid, that he did confeſs his er- 
r02 that he did not acquaint the Judges with this matter at the firſt, to have had 
an ©2vec by them taken therein, and he being lo fozcibly urged to this, by ch2eats, 
to pꝛoclaim bim a Coward, and that he would kill him in fome baſe manner, this 
erroz, in defence of bimſelf, and of bis reputation, bad cauſed him to fall into this 
inconvenience - And he ſaiv alſo, That the Kings Edict was not then extant, and 
that theretoze be did very much bewail his miſerable and unkoztunate chance, to be 
che lirſt pꝛelident iu this Caſe, to have the Tryal of Law. 

Ts wbom the Court anſwered, You are not the firſt pꝛeſident by many bundzeds, 
ox tits was the Common Law befoze the Rings Edict, which was hut Declaratio 
Juris antiqui, & non Introductig novi legis. 

Aud ſo wich this direction of the Tourt, the Jurp found the Pꝛiſoner guilty of 
Feloup and Murther, of which he was Judtcced and Arraigned, but chat he had 
- neither Goods noz Cpattels. | 
„pan demand of the Pyiſoner, by che Clerk of the Crown, what he had co ſay 
klo bimſelf, why the Court ſhould nut pꝛoceed to give Judgement upon him. 
The Pziſoner ſay, That he had nothing further to lap upon this. 

Croke Jaſtice.* To the Pulonet, you have been Indicted fo this Fact, and 
Pope pleaved Mot-gullty, and habe bad a fair Trpal : The Jury have found pon 
iftp, wherein thepyave done very diſcreetly, and with good advice and Judge- 

ene, {p habe well weighed and parſued their Evidence : Aud now Taverner 


; ea 


tote into thy b e eee beet, all the errozs of thp life paſt, Turpe 
:enitn eff, bene natis, & bene educatis, male vivere, as pou have been: Mow 


du arg to pꝛepaxe pour ſelf fo; pour appearance at the Judgement Seat of God ; 
neither good no ill cames to any ove by chance, but by the Divine o tidence of | 

od, as touching this offence of which pou ate kound guilty, it is an offence of 
Blood, a crying n? Foz offences in other matters, Gen. 3. ver. 13. Dixit deus 
ad hominem,. Quare hoc feciſti: But in matters of Blood, Gen: 4+ ver. 10. 
The queſtion there ts not, Quarc hot feciſti, ſed dixie Deus ad Gain, Quid fe- 


ciſti, vox ſanguinis fratris tui, clamat ad me de terra o anſwer to this could be 


made, noexcuſe, (in pefence ot his Neputatlon) as here ub been made, but this 
is no excuſe, this matter is pꝛoſecuted, and ſo now to be puniſhed, ut pæna ad pau- 


leſs 
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leſs cxcnſe can ſerve; Cain anſwered to Gods ; nitcſtion of ubi eſt Abel, frater 


tuus, wich a Neſcio, Nun quid cuſtos fratris mei ſum ego: Homo homini deus, 
non ſapus, None of theſe will ſerve his turn, but O quid feciſtt ! Infælix victo- 
ria, where moze damage comes to him which doth overcome, then unto him who 

is vanquitſhed ; his puniſhment is ſecret, inter pontem, & eee he may finde 
5 But as to the Purcherer, Quid feciſti fo2 him, vox ſanguin's fratris tui 
clamat ad me, &. maledictus es ſuper terram,& prefugus er1s, ſuper terram, 
The civil Swo; dof Tuttce bange now ſhaking over pour head, Judt cia dei ſ ſæpe 
ſera, ſemper certa, as one well ob ſerveth, Blood it is a crying ſin, the which dot! 
pollute the Land. 

The obletvation of the Barbarians, out of the light of nature, was admirable, 
where ſecing a man to eſcape one danger, and to have another overtake him, as 
St. Paul, Acts 28. having eſcaped the danger of che Dez, npen the Land a Ut- 
per faſtened on his hand; they cenſured him pꝛeſenclp, laping, De hav pꝛovoked 
God, that he was a Yurchcrer, whom though he had eicapedthe Sea, pet venge- 
once (uifereth not to live, this thep collected out of the Light of Nature, (but 

there thep were miſtaken in the perſon) but not in the matter: Mere make peur re- 
pentance coreſpondent to pour offence, Quid verba audiam, cum facta videam, a 
Quarrel offered, and the ſame encercained, (on the Sabbath day) pon heard befoze 
a Sezmon in the Pulpit, and the Text, Non occides; notwithſtanding this, you 
did untertake this quarrel, this doth much aggravate your offence, that vou have not 
ſucked lo good juice out of ſo good Herbs, as pou ought to have done: But if pou 
will now cry unto God trulp, in ſincerity of heart, Domine libera me de ſangui- 
nibus, he will then hear thee, and he hach ſent his Son to this purpoſe, fo? to delt- 
ver thee, who hath ſaid, Come unto me, all that be weary and heavy laden, &c. 

The Jurp here have done diſcreetly and wiſelp, pou are now juſtly condemned, 
in aſmuch as the Jurp have found you guilty; the Court doththerekoze adjudge, chat 
pou ſball be carryed from hence to the place from whence you came, and from theuce 
ta the place ok Execution, and there to be hanged per collum, until thou art dead, 
& aiua mercy de ure ailme. 

Coke chief Iuſtice. Ik the Cauſe be never ſo impoꝛtant, pet it canuot allow 
one to dꝛæw blood of a Subject, ik this were lawful, who ſhould then libe: I all be 
ſo, as you Taverner have laid, pet by the very letter of the Law, this Fact is mur- 
ther in pou : Mere a challenge lent, accepted of by poi, te weapon, time and 
place agreed on, and Seconds to be, and Chyjurgions to be ready ; if this be noc 
Murther, what then ſhall be Nurther, miſcra ſervitus, ubi jus eſt incognitum, 
you are puniſhed here, ut pæna ad paucos. Nemo prudens punit, ut præterita 
revocentur , fed ut futura præveniantur, maledicta eſt terra propter effuſionem 
40 nec aliter pacificatur ira Dei, nec placatur, niſi per effuſtonem ipſius 
anguinis. 

Nota, In the Caſe of Taverner, the Coꝛzoner gave evidence to the Jury, ſu- 
per vifum corporis, but thep would give up no verdict, wherckoze he adjourned 
them from time co time, and from place to place, but thep would not agree upon a 
derdict; upon this a letter was ſent to him, from Flemming chief Juſtice, not to 
take a verdict of them; upon which, be went to the Aſſiſes at Hertford, and did 
acquaint the Judges with it; fo2 his diſcharge che Jurozs were fined, and the In 
dicement there taken at Hartford. 

Coke. The Jury are to be Fined, if they will not give up their verdfcc. 

Dodderidge. If ſuch packing be, the Indietment then is to be fouud befoze the 
Juckices of Alsike, as here it was: The Court commended the * his care 


in this buſineſs. 


range 


Judgement. 
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Error in 2 a 
Nuare Impedit. 


Errors. 


20 E. 4. f. 1. 


Difference. 


noth 


Coke 6. pars. . 
— 
in Boſwels 
Caſe. 


26 E.3.f,751. 


Grange Plaintiffe , againſt Denny Defendant. 


Entred Mich. 13. Jac. B, R. 
Rott. 165, 


1 aTUzic of Erroz to re verſe a Judgement given in the Court ok C. B. In a 
Quare Impedit bzought there againſt the Archbiſhop, che Bichop, and thzee 
others Oekendants. The Archbiſhop ple ads, that he claimes nothing but as Me- 
tropolitan ; the Biſhop pleavs, that he claimes nothing but as Dzvinary , and the 
thꝛee others, as diſturbers, make their title; Judgement fo2 the Plaintifte , chzee 
err02s here aſſigned fo: reverſing of the Judgement. (S.) . | 

1. Ju the Quare Impedit here, coſts were alſeſſed by the Jury; this erroꝛ was 
waived, being au errc onely in the Jurp, but no Judgement given fo} coſts, and 
che penalty of Dammages include Coſts. Another matter moved koz erroz, becauſe 
there is no releaſe of ihe party, of the Cofts given by the Jury. The whole 
Court cleare of opinion, that this ought not to be, being not at all matertall. 

2. The leconderro} inſiſted upon, chat the Judgement given foz the Plaintiffe, 
againſt the two firſt. (S.) the Archbiſhop, and the Biſhop , being without a Ceſſat 
executio, untill the other be cried agaiuſt the other thzee Defendancs, this being 
one intire Quare Impe dit, ond foz this omilſion, being an eſſentiall and pꝛincipall 
part of che Judgement, therefoe all to abate, and to be reverſed fo the whole. And 


toz this was cited 20 E.. fol.1. A Quare Impedit b ougbt by the Queen, againſt 


divers, a recovery bp default agaiuſt one of them. The Judgement was to have a 
nit to the Biſhop, and dammages ko; half a pear, but execution co ſtap, till ic be 
tryed between the other Defendants ; otherwile this Execution againſt one alone, 
would abate che Ait agatuſt che ather Defeudancs ; as in treſpaſſe againſt two 
tbe Jae is trped againſt one, the Plaintiffe pꝛayes execution, the Tit ſhall abate 
agatalt che other, | 

Coke chief Juſtice. Ffhe had taken Execution againlt the other, it is true then, 
and Hall be {o as it bath been. ſaid. 

To pzove that ſuch a Ceſler of Execution is materiall,and part of the reco2v, theſe 
Books were urged, (S.) 24 E.z. fol. 61, Dower recovered, with a Ceſſat execu- 
tio, during the minozity of an Inkant, and 36 H. 6. fol. 13. in a fozger of Foux 

faits. So that (as it was urged) this is a materiall part of the Recozd , this being 
omitted in the Judgement inthe C. B. being a materiall part of the Judgement, 
ſhall make the ſame to be Exroneous; and the entring ok this, at the Alliles, will 
nothing at all aide it. 

3- Che third erxoz, the Plaintiffe here hath Judgement, & Breve Metropoli- 
tano, grauted to him, where it oughtto have been Breve Epiſeopo. It was ur- 
ged, the difference co be where the Archbiſhop, and Bilhop be Delendauts, and claim 

ng but as Dadtaary ; there it ought ts be Breve Epiſcopo; hut ił the Biſhop 
ſi Epifcopus eſt pars, there it ſhall be Breve Metropolicano, Authozities, and Pꝛe- 
ſidents urged fo chis. Coke 6. pars, fol. 48.6. Jn Boſwells Caſe. Jn a Quare 
Impedit, againſt the Biſhop of London, and Iohn Lancaſter ; the Biſhop pleads 
quod ipſenihil habet. nec habere clamat in Ecclefia prædicta, niſi admiſſionem, 
inſtitutionem, & deſtitutionem perſonarum, upon this lea, the Plaintiffe had a 
Wait to the Biſhop , ſed ceſſat executio quouſque le Plea between the Plaintiff 
and the other be determined; and with this agrees 26 E. 3. fol.75. Fitz. Nat. Brev. 
fol.38.B. A man recovers his preſentation in the C. B. againſt the Biſhop, be may 
have a nit to the lame Bilhop, to admit his Clarke, oz to the Metropolitan, if - 


3 
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will, and Coke 5. pars. fol. 36. b. in Baynehams Caſe, Wray chief Juſtice, cited a 
Caſe adjudged in B. R. Between Goodwin and Franklin, where a venire facias 
was awarded to the Coroners, where it ought to haue been to the Sheriffe „and ſo 
juroꝛs returned by one who had no authozitie, that this was in the nature of an in- 


ſafficient triall, and that cherefoze upon conſideration had ot 22 Eliz. Dyer. fol. 67. * ee 
01 367. 


and of the Statutes, they reſolved, that this was not remedied by aup of the Sta- 
tutes, and therefoze a venire facias de novo, was awarded; So here „ag it was 
urged in this Tale, the Tic being awarded Metropolitano, where it ought to 
have been Epiſcopo, and the party put out of poſſeſſiou by thia miſawarding of the 
Wait ; therefoze this is crroneous. Coke 5. pars.fol.s 8. b. in Specots Cale, there 2 3 Pf. 
Breve Johan. Archepi Cantuar. totius Angl. Primat. Loci illuus Metropolitano Ap 
eo quod prædictus Epiſcopus eſt pars, & Epiſcopus in miſericordia. It was ur- 
ged, that this miſawarding of the wꝛit here, is erroꝛ in Boſwells Caſe. Coke 6. 
pars. fol 5 2. a. that the Metropolitan ſhall never pꝛeſent by lapa, but wyen the anfe- 
riour Dzvinary might have collation by laps, and ſurceaſed his time, and ſo is 
11 H. 4. fol. 8. and Fitz. Nat. Brev. fol.48. C. So that it was urged, the diffe- 11 H. 4. f. 8. 
rence to be, where the O2dinary is a diſturber, and where not; if be be a diſturber, C 
then it is in the election of the party, to have che wzit to him, oz to the Metropolitan ; 
but where the Dꝛdinery doth uo w2ong, there the zit ought to go to the D2dinary, 
wichout any ſuch election in the party. „ 
2. To maintain the Judgement, It was urged, the ſecond erroz to be no erroz, 
C.) the omiſiion (quod ceſſat executio quouſq;) becauſe there was a reſpite of the 
execution, untill the Judgement given againſt ail; therefoze it was urged this o- 
miſſion to be no erro?, theſe being only woꝛds of fozme z- and not of ſubſtance » the 
ſame being onely as a Caveat to the Court, that no Execution to be granted un- 
kill, æc. it is but a reſpite of Execution, but uo part of the Judgement. | 
3. As to the third erroꝛ, the zit being to the Metropolitan, where it ought 
fo be to the Biſhop ; this is noerro, it being here in the election of him who re. 
covers, to which of them he will have his Ait. And if he be a diſtur ber oz not, all 
18 One. „ | | | 
The whole Court agreed in this, and made anſwer , chat all che Books are ſo, 
that he may have his Wn, to the one, oz to the other, ac his election, where the 
Dzdinarp is a viſturber. 
It was then urged, that in this Caſe, the party who recovered, bath election to 
have bis Wie, to the one, oz the other, as appears by Fitz. Nat. Brev. fol. 38. B. ee _ 
It is in his election to have his T1zit, to the Biſhop, oz to the Archbiſhop, and thae 
without any diftinction there put. 7 H. 4. fol. 37. the Biſhop, party fo the TUzie, 
ideo breve Metropolitano: and in his default, ſede vacante, then to the Gardian of 
the ſpiricualcies, as 19 Eliz Dyer fol. 354. Blowers Caſe: and 38 E. 3. fol. 12. the Ekz. 5 
A it awarded Metropolitano, quia Epiſcopus Hereford fuit pars. Ut Blowers f- 3 NY 


Caſe: | 

8 H.4. fol. 22. the lame erroꝛ there alligned, that the T1it was directed Metro- 8 f, 4.f. 22. 

politano, whereas it ought to have been Epiſcopo, he not being a diſturber; there 

it was queſtfoned, and Norton there aſſigned the ſame erroz, as here in this Caſe, 

and pet the ſame there held to be good. And accopding to this, the Pꝛeſidents were Peſidenm. 

urged to be ſo. s the old Book of Entrees, fol. 278. and 478, where the Bi Old b by 

ſhop claimes nothing, but as D;dinary, and yer che c zit there awarded Metropo- xn. typ 

politano. Alſo in the nem Book of Entrees. fol. 498. 501.507.509. & 598, * G. 
Coke chief iuſtice. When the Biſhop here had angred bim, by accepting the 

Clarke of another, it is a plaine Caſe, quia pars, he may well diſtruſt him , and fo 

bave bis Wit Metropolitan, if he will. But J have alwayes obſerved this, if 

he be party to the luite, oꝛ not, it is in the election of the party, tu have his wiic to 

the Biſhop, ar ta the Metropolitan. But F will now move another matter, uot 

touched befo2e ; allow this Tit to be Epiſcopo ( which ſeems unto me prima tas 

= * te, 


wy 
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cie, to be vcry hard. ) There ts ercoz, in redditione judicii , andergo} iu executi- 
one. If pou will have a TUzit awarded, to the Metropolitan, oz to the Biſhop, this 
is but onely in point of execution; and therefoze you ought to have had pour Tic 
of Erroꝛ, as to this only (being but an erro2 in Execution ( if any at all.) by this 
the Judgement ſhall not at all be ſhaken oz reverſed, ( if at all) only quoad ;) the 


Pꝛeſidents in this Caſe will well lead and direct us. 


Coke 5. pars. 
f. 30. Rc. 


0 H. .. 22, 
ac. ; 


Haughton luſtice. TAbcther may che Judges of Aſſile give judgement there in 
a Quare Impedit ? 

Coke, & Curia, They map ſo do, in a Quare Impedit, and in an Aſſiſe. 

Dodderidge Iuftice. This Rule is to be obſerved, (S.) That pou ſhall not take 
away the Jutiſdirtion of any man without good and juſt cauſe , as bcre of the Bi- 
ſhop; who clatmes nothing, but as Dzdinary, and no amcrctament ſhall be here a- 
gainſt him; fo2 what cauſetherefoze will you here take away from his Futiſc iction, 
and give this to another. If the Biſhop be a diſturber, pet, as to the Execution of 
the Mut to him directed, the Law willeruſt him, if pou, which are the party, will 
have this unto him, but becauſe in this Caſe, he may delap you, it is therefoze in 
pour election there to have the Mit, to him, 02 to the Metropolitan. And this is 
ſo where the Ozvinary is adiſturber; and this appears to be ſo by all our Books. 
But here the Archbiſhop allo, eſt pars, both of them being now in en equall degree, 
whether here in this Caſe, pou map take awap the Juriſdiction of the Biſhop, and 
there will be a difference between this Caſe, and the Cale of che Shexiffe , and Co- 
ronere, the return by the Sheriffe, where it ought co be by the Cozoners, is not 
good. Foz they are of ſo great Antiquity, that their commencement is not known, 
otherwilſe it is of a Bilhop, Ec. But the reaſon which may be made here, koz the 


allowance ot this wit to the Archbiſhop, is this, fo that he bath primam luriſdi- 


ctionem, and the Biſhop hath a Jurildiction under him, and the ſame dawn out of 
bis Jurildiction. In all the Pzeſidents befoze remembyed , the Archbiſhop is not 

artte, | 
; Coke, & Haughton. This ſball make no difference at all, as to the parties e- 
3 ta which of them he will have his zit directed, he hath his election in both 
Caſeg. | 
Coke. Jn Vereand Jefferies Cale, put 5 pars. fol. 30. in PrincesCale, J did 
firſt move this matter, where one had goods onely in one Dioceſſe, and the Metro- 
politan of the ſame ꝛovince, pꝛetending that he had dona notabilia, in divers Dio- 
ceſſes commits the adminiſtration, this is not voide, but voidable by ſentence, becauſe 
he hath Zuriſdiction throughout the whole Oiocelle, within his Pꝛobince, he hath 
the firff Cathedꝛall Church, and is the Oꝛdinarp, And all other Biſhops within his 
Pꝛovinte, are derived from him; otherwiſe it is, where che Dadinarp of a Dio- 
ceſſe doth commit the adminiſtration of goods , when as the party hath bona nota- 
bilia;in divers Dioceſles;this is void fox all;this reaſon doth induce me in this Caſe, - 
to be of opinion, that this wyit here Metropolitano, is well awarded. 

Dodderidge. Auſtine the Monk was the firft Convert, and the firſt Archbiſhop 
of Canterbury; and he conſtituted one Paulinus the firſt Biſhop of Rocheſter. 

Richardſon DSerjeant,Fo2 the maintenance of this TU2it here to the Archbiſhop, 

cited 8 H. 4. fol.22. 3 Eliz. Dyer. fol. 194. Old Book of Entrees,fol.525. placito 
5o. quia pars, & nominatur in breve. 
Ebe whole Court agreed; Jf the Biſhop be a diſturber, that pet the party hath 
his election, to whom be will have his Wit. 

Coke. Where the Biſhop admits another man to my Benefice, this will trouble 
and anger me; and in a Quare Impedit, againſt him, and the other, be pleads, that 


he hath nothing but as Dzdinarp, I ſhall yet have mp election, co have my zit to 


him, oz to the Metropolitan, oz ſede vacante, to the Gardian of the Spiritualtfes. 
And as touching the Sardian of the Spiritualties of common rigbt, by the Com- 
mon Law, the Deane and Chapter, ſede vocante, of the Biſhop, is _— — the 
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ſpiritnaltics, as appeareth by Term.Paſch.17 E.3. fol.23. but now the Archvithops 


have uſed to have this by way of compoſition, as great Lozds will incroach all into 


their own hands. 

Dodderidge. Every Archi iſhop hath a Oioceſſe and a Pꝛovince, and ok his Dio= 
ceſſe he is a Biſhop, and of his }Þzovince he is Archbiſhop, and within his Pzovince 
he is to be Uiſico),of all the Churches within his Pꝛovince, and ſede vacante, of any 
Bilhop within his Pꝛovince, he himſelf is Gardian of the ſpiritualties, of allthe Bi⸗ 
ſhopꝛicks within his Pꝛevince, but ſede vacante of his own Dioceſſe, the Deane 
and Chapter of this is Gardian of che (pirttualaes. 


Term. Faſch- 
17 E. 3. . 23 


Coke. This did cominence by wap of compoſition, but Oꝛiginallp, it was not 


ſo, but the Deanc, and Chapter was Gardian of the ſpiritualties. 

Dodderidge. It doch not appear to be ſo by our books, no mention being made 
of any ſuch compoſition, but the Gardiau of the ſpiricualties , to be accozding to the 
difference befoꝛe put, between a Pꝛobince and a Dioceſſe. 

The whole Court cleer of opinion, that che wait here directed, Metropolicano, 
is well awarded, and lo this no crro2 ; but pet it reſted foz this time, Vpon a Curia 
ad viſare vult. | 

Afterwards (S.) Termin. Trinit. 14 Jac. B. R. this Cafe was moved again, and 
argued. And the kozmer errozs inſiſted upon; 1. Becaule the Judgement was, 
without any ceſſer oi execution, untill che ot her matters tryed. 

Coke. This is no crro) ; fo2 that Execution was never ſued out. | 

The chick & main erroz inlifſted upon, was the awarding of the wzit Metropolita- 
no, whereas it ought to have been Epiſcopo, as it was urged by George Croke, 
if both of them had been dliturbers , then he had his election to have his writ to the 
one of them, oꝛ to the other. Ik in this Caſe, as it was urged, the Biſhop had been 
condemned upon a Nihil dicit, the wait then might have been, to the Archbiſhop, by 
Fitz. Nat. Brev. fol. 38. the only book inſiſted upon, being (ik the Biſhop be party, 
the laintiſte there bath his election to have his wzit. either to the Biſhop, oz to the 
Archbichop, but as it was urged, this is to be intended, where the Biſhup is a diſtur⸗ 
ber, and not where he is only pars nom inata, and ſo is the book of 5 H. 7. fol. 22, 


where he claims onely as ©2dinary, the wzte ſhall be directed to him, unleſle there be 


a ſpeciall diſturbance ſhewed ; with thts agrees 33 H. 6. fol. 14. Bohums Caſe, and 
21 E. 3. fol. 3 4, 3. where the Rule is given, That if no diſturbauce be found in 


the Biſhop, the wir ſhall be directed to him, but ik anp diſturbance be found in 3 
him, then the wzit to be at his election, to him, op to the Archbiſhop ; and lo is 20 E, @ 


2 Fitz title proces placito 42, that the wit ſhall not be taken awap from the Bi- 
(hop, but where there is a w2ong aſſigned in his perſon, as Ozdinarp, by reaſou 
of his Office; fo2 that admiſſion and inſtitution belongs unto him; aud as it was 
urged, the pꝛeſident in che old book of Entrecs fol. 427. is miſtaken. 
Dn the other fide, 38 E. 3. fol. 12. was cited, where by Thorp , as this pꝛin- 
cipall Caſe is, the party hath his election, to have his wit, eitherto the Biſhop,s2 
to the Archbiſhop. | | 
Coke chief luſtice. The Tit is here awarded to the Archbiſhop, beeauſe the Bi- 
ſhop is named in the wꝛit of Quare Impedit, and alſo it appears by the recozd, that 
he had admitted the Clarke of the other, and this befoze the U1it brought. 
Denny, bzought the Quare Impedit againſt them all, and jopned therein the Arch- 
biſhop alſo. If the Archbiſhop had not been named in che Tut, pet J think it had 


Termin. Trin. 
14 Jac B. R. 
This matter 
moved again. 


Fitz. Nat. Br. 
f. 38. 


5 H. 7. fol. 22. 
33 H. 6. f. 14. 
Bobums caſe, 
21 E. 3. f. 30. 
1. 

20 K. 3. Fitx. 


been very cleere, that the Ait might have been awarded to the Archbiſhop, quia E- 


piſcopus eſt pars, and named in the Tit. And J alſo think, that the naming of 


the Arehbiſhop in this Cale ſhall make no alteration at all of the Tale, (But the 


reaſon of this, is not, as it hath been ſaid, becauſe of of his ſupreame power and au- 
thozitie, for ik none of them were named, he ought to have the weit to the Arch- 
biſhop, he being the Diorefan , and not unto the Biſhop and thig is cleer. ( But 
the Reatonis, quia pars, & nominatur in Breve; Ji tg to be conſidercd, wie- 


Aa ther 


3 
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ther dere the joyning of che Arc)bilbop doth make auy alteration in the Cale, Non 


quia Epiſcopus impeditur ideo breve Metropolitano, ſed quia eſt pars, & nomi- 


Judgement 
affirmed per 
curiam. 


Inditment 
upon the Stat. 
ot 23 Elix c. 
10. 


Indi ctment 


natur in breve. It this be exxoꝭ, pet the ſame is onely erroz, in redditione execu- 
tionis, and it (hall be very dangerous to reverle this Judgement, fo) this Caule. 
And here alſo the Biſhop is not an indifferent perſon, to whom che wzit ought to be 
directed. 

And lo without any further debate, this Cale was adjourned till a further 
Day. 

A which time, Richardſon Ser jeant moved the Court toz affirmance of the 
Judgement. | 

Coke. The Law in this Cale is verp cleer. If the Metropolitan is no partie, 
and theD zvinary is a party, he map have his wꝛit, Metropolitano; and the jopn- 
ing of them voth in the Quare Impedit, ſhall not at all hurt the matter, ſo that 
J am of opinion, that the party here in this Cale , may well have his wꝛit to tbe one 
of them, oz to the other, as he plealeth, and ſo his TUithere awarded Metroplitano, 
is well awarded. | 

Haughton Juſtice. J have ſeen ſome Pꝛeſidents in which the TUzit bach been 
awarded, to the Metropolitan, quia epiſcopus eſt pars. 

The whole Court, nullo contrad icente, agreed cleerly, that in this Caſe, the 
wilt being awarded Metropolitano, is well awarded, and that the Judgement 
is no wapes erroneous fot this, and accozdingly, che Judgement of the Court was, 
Quod Judicium affirmetur. 


The K IN againſt Rip ett. 


* Judictment upon the Statute of 23 Eliz. capite 10. fo2 taking of Par- 
trio ges, exceptious taken to the Yndictment, the taking being therein laid to be 
cum retiis &c. & aliis, whereas there is no ſuch wozds, as (cum retiis) and ſo the 
Indictment not good. | 

The whole Court cleer of opinion, that the Indictment was bad foz this cauſe. 

Another matter was then moved upon this Statute , whether luch an Indict- 
ment map be taken befoze the Juſtices of Peace, oz not. The Statute being 
that Juſtices of Aſſiſe tn their Circuits, and Juſtices of the Peace in every Shire, 
Countie, ind Towne coppozate,within this Realm, in their Seſſions, ſhall and map, 
by vertue, &c heare, enquire, and determine of all, &c. To this ic was ſaid, Shall 
be examined befoze two Juſtices of the Peace, this to be by examination of wit⸗ 
neſſes, but if the lame be at the Aſſiſes, then the lame to be accozding to the Law, 
by wap of Indictment. 

Dodderidge Juſtice. By this conſtruction, boch parts of che Statute do well 
ſtand together, if at che Seſſions then co purſue the courſe of pꝛoceedings there by 
Indictment, and ſo the Law is to be taken. But if to be examined befoze Juſti- 
ces of the Peace, this then to be taken by examination of witneſſes. Here cbe 
Indictment, being cum retiis, the lame is not good, and ſo by the Rule of che 
Couzt, foꝛ this exception, the Indictment was quaſhed. 


Bennet 


————— — — 


—— — -- 


— 
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Bernet Plaintiff, againſt Belfield 
Defendant. 


12 an Action of Debt, upon a Bond, taken of the Defendanc, being an Appꝛen⸗ 
tice faz to delſver up a juſt and true account, of all ſuch wares to him delivered to 
Parchanvile withall. 

The Delendant demutres in Law upon this Declaration, and fo2 cauſe, ſets 
fouth che Statute of 5 Eliz. capite 4. That all Indentures, Covenants, Pꝛomiſes 
and bargaiges , of m fo2 the ha bing, taking, oꝛ keeping of any Appzentice, ec. ſþail 
be voide, and chat cis bond here, was lo taken of the Defendant, being an app2en- 
tice, aud ſo void hy this Statute. 5 

At was vrged, that this Bond is out of the Statute, the ſame being koz him to 
peeld a good and juſt account, fo all Mares to him delivered, the which to do, 
everp one is boyud, as Parchancs, fo2 wares to them delivered, and as a Bailp, 


to make a good account, this Caſe is not within the intendment of che Sestute 


of 5 Eliz. Mere are twoſeverall Deeds (S.) the Jndencure fo? ſervice, which is 
void by the Statue of 5 Eliz. but not this Dbligation'by him entred into, faz this 
Collacerall matter, the ſame being fo2 the peelding of a juſt Account ; the intent of 
the Stetute was to make Bonds taken foz ſervice, to be void and of no fozce, by 
this Statute, but not other bonds. | 

The whole Court agreed cleerly in this, that all ſuch contracts are out of this a« 
tute; this Statute being to make Contracts void ſoz the having of an Appzentice, 


but this bond here is cleerly out of the Statute, being foz the making of a juſt ac- 


$ 


count. | 
It is adelperate way to demurre in ſuch a Caſe , but he eught to have pleaded, 


that he had made a juſt account, and thereupon to ha ve come fo a faire eriall. 


Haughton Juſtice» This Bond here is entred into fo2 the perfozmance of acol- | 


laterall thing, and of ſuch a thing, as of common right ought to be done, and there - 
foze the ſame is out of this Statute. a 
Dodderidge Juſtice. This Bond is not fo2 the retaining, na; fo2 the having of 
him as an Appꝛeatice. Here the contract, to make him his Apprentice, is voide by 
this Statute ; but as to the TUares to him delivered, the Bond here is taken of him 
to render a juſt account of theſe ; this is a good Bond, and out of this Statute here, 


the retaining is void by this Dtatuee, but this Bond taken ta deliver a juſt account 


fo2 the wares to him delivered is a good bond, and cleerly out of this Statute, both 
out of the woꝛds, and alſo out of the intent of the ſame. 


And ſo the Court all agreeing in this, by the Rule of the Court, Judgement was Judgement 


given, and ſo entred fo) the Plainciffe , with a ſtap of Execution till the next 
Terme. 


Fowkes Paintiff, againſt Childe 
Defendant. 


for the Plain · 
tiffe. 


12 an Ejectione firme, by Robert Fowkes, againſt William Childe , upon Non £jeRione 
culp. pleaded, they went to triall, and a verdict paſſed fox che Planiffe. It was firme. 


moved in Arreſt of Judgement, that there was no good trialf, the pannell was right 
but the Diſtringas was not ſo, the ſame being between Robert Fowkes, and Tohn 


Childe, ſo that in this was the miſtake,a contrary Diſtringas, being by the mel 


a2 


Stat. of 32. H. 
8 c. 3. 


now ammendable, oꝛ not? N 

Haughton Iuſtice. e may here well amend Erro; in the Court, but not the 
Erro2 ofthe Sheriffe. Ik the Diſtringas be Album̃ breve, it hath been adjudged 
that this (hall be aided by the Statute. ; 

Dodderidpe luſtice. If there had been no Diſtringas returned , and upon this 

pannell, cried at the Aſſiſes, and no diſtringas returned „this is good after a triall 
bythe Statute of 32 H:8.capite 30. But here it is objected, that a zit is recur- 
ned, and thcrefoze, &c- In the Caſe cited it is true, there wasa Tic , but unſers 
ved, becauſe not returned; but here the Tit is returued, and the ſame is between 
one of the parties, and a mere ſtranger, and theretoze this is as no Mzit, and then 
this ayded by the Statute, being after a verdict; here the venire facias is well, and. 


Clarke 8c ll. Vightlp returned, but with an ill Wyic. Clarke and Walkendens Caſe cited, where 


kendens caſe. 


there was Album breve. 

Haughton & Dodderidge, This was there agreed by the Court, to be bad, ( no 
amendment to be here in this Cale, but if the triall be gosd, Judgement is not then 
to be ſtaped. | | GETS 

Dodderidge. The tryall here is good, and the falſe Tit, is as no TUuit ; and 


fo the lame is apded by che ſtatute. | 


Judgement 
the Plaintiſſe 
per curiam. 
Nota. 


Haughton, This triall here is not good, and therefoze as touching this tnatter, 
Curia adviſare vult. . 
This Caſe was afcerwards moved again, the Court being full. 
Cole chief Iuſtice. Upon the matter here, there is a Diſtringas in Judgement 
of Law, notwithſtanding the Sherilte hath filed a wzong wit, this is notmateriall, 
and if it be ſo, that here is no Diſtringas, then after a verdict , this is apded by the 
Statute. 424 
It was then urged by G. Croke, that here are two Tits awarded, one fo2 Wil- 
liam Childe, the other fo; Iohn Childe, if no Diſtringas be, o; no venire facias,this 
is ayded by the Statute, but this Cale is not ſo. 

Coke, If there be a fauliy Tint at any time, this is not apded by the Statute, 
ik there be a good vehire- facias, well returned, though no Diſtringas, pet this ſhall 
be a good triall, but if it do not appear, the party to be, accoꝛding to the venire faci- 
as, the triall then not good, a fauitie Oziginall, ſhall make the criall bad, Mo wyic 
there is here between the parties, as here the return is, this wꝛit returned, is be- 
tween the parties 07 not, if between them, then ayded by the Statute, if not, pet it 
is lafe. It one pzoceſs doth iſſue out fo2 another, as a Capias, fo2 a Scire facias, 
if rhe Detendant appeare, this is no ercoz, it is but a miſcontinuance , there being a 
Dilſcontinuance, and a miſcontinuance; alſo it the Cozoners name be not to this, pet 
it is goodenough, oz this is out of the Statute. 

Dodderidge & Croke, agreed with Coke, that the triall here was good, and no 
cauſe fo that which hath been moved, co arteſt Judgement after the verdict. 

Haughton Tuſtice differed in opinion, that the triall was not good. 

And lo the Rule ofthe Court was, Quod Iudicium intretur pro querente. 

Nota, That it was alligned fo; erroz, that an Infant erecuto} did appear by At- 
torney, whereas he ought to appear by his Gardian. 

Haughton & Dodderidge Iuſtices. e ought to ſte by his Gardian, fo2 though 
he-be an executoz, and ſo in auter droit; pet he is, and ſtill remains an Infant, and 
by conſequence, be is to have the pꝛiviledge of his Jnfancy , which is to ſue by his 


- gardian, during the time of his minozitic. Foz otherwiſe by Haughton Iuſtice, it 


may be very greatly pꝛejudiciall to him, and he map be triced by conſpiracy, if to ap- 
pear by Atcozney (and the uſual courſe in ſuch a caſe is,) as all che Clecks infozm- 
£ the Court, was, ko him to ſue by his Guardian. 


Denham 


— — . — — 


Termin. Paſch. 14. Fac. 


Denham Plaintiff, againſt Cupber 
Defendant. 


. Qione firme, the Caſe appeared to be this: In an Ejectione firme, upon Non 
culp. pleaded, by Dauborn, the Attoꝛney foꝛ tbe Defendant a verdict was found fo: 


N a Whit of Erroꝛ, to reverſe a Judgement given after a verdict in an ie 


the Plaintiff, who had his Judgement, fo? the reverſing, whereof a UW1it of Erroz 


brought; the erro2 alsigned was, becauſe that no Bail was put in fo; the Dekendant: 
But the Coart was infoꝛmed, that the Attoꝛney had a wart ant from the Orkend ant 
to put in Bail fox him, that herecatned him, and paid him his Fee koz this, and that 


the Attozney did reckon this unto him in his Bill of expences, and cherefozc it was 


A Writ of Tr- 
_ =. 


þzayed, in maintenance of the Judgement to have this Bail now to be ent: ed, (the 


_ being but common Bail) which was to have been centred, but not done by the 
ccomep. So > Ok. 5 

It was moved fo2 the Plaintiff in the CAzit ok Erroz, that as this Caſe now 
is, the Bail cannot be evcred, becaule chat the Accoznep, which was ſo retained 


by the Defendant, is now dead, and therefoze no entry of the Bail now to be, bur 


if che Attoꝛney were living, Bail might then now be entred. | 

Coke chief Juſtice. ' When the Attorney is once retained, and bath taken his 
Fee to do this, and doth it not, it ſhall be very miſchievous, ik fo2 ſuch an erro2 
the Judgement ſhall be reverſed, and this ought to have been but common Bail ; 
and therefo:e to pꝛeveut ſuch a miſchiek, J do agree, that this Bail ſhall be now en⸗ 
tered, as of the ſame time in which the lame (ould have been entered. 

Dodderidge Iuſtice, agreed with him herein to have the Bail now entered - TE 
the Atcozney were rving, we would then compel him to do this. 

Coke. Mere is a ground to have this Bail entred and Filed, and this to be now 
entred, as of the ſame time accoꝛding to which he had given his Monep to have this 
entred, and here to habe one to become Bail, great inconvenience will enſue. 

Haughton Juſtice, agreed herein, we have here ozdered this befoze, if a Bill 
remains in the hands of an Attoznep, and not filed; after Execution taken out, to 
have this filed. 

Coke. e ought here of right, to make a tule fo2 the Entry of the Bail, when 
as the Attozuey was paid fo it, and did not do it as he ought to have done. 

Dodderidge. Dereafter we will have common Bails viewed at the end of eve- 
ry Term, and if auy Atcopnep will not enter their Bails, we will then turn him out 
of the office (divers other Tits of Erroz are here hanging foz the ſame matter) 
All which, by the rule of the Court, ſhall now have an end, 

Coke. Then an Attozney appears foz the Defendant, this doth include, that 
he is to put in Bail fox him, and foz che future, we will certainly view the Bails 
at the end of every tetm, and take that courſe herein, as hath been obſerved. 

Judgements are not to be reverſed fo2 ſuch Errozs, if thep ſhould, it would be 
very miſchievous . In this pꝛincipal Caſe, notwithſtanding the Attoꝛney who had 
taken his Fee fo the entring of Bail, be dead, and no Vail as pet entre. 

By the Rule of che whole Court, Bail was now entred, as of the ſame time in 
which the lame ought to have been entred. | 


Bigge 


Bail entred, 
Kc. 
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The Spaniſh AM BASS A Do R for his Maſter 
Plaintiff, againſt Captain Gifford, 
Defendant. 


The Bail Ibe Wlaintiff having a Judgement in an Action of Debt in the C. B. againſt 
brings in the the Defendaut, and Capias fa; the taking of him; vecauſe he could not be 
brincäpal, Kc. atzen, a Scire facias was granted ta bim againſt the Bail, upon which, a Nihil 
was returned ; afterwards, Gifford the Defendant bzought a Mzit of Erroz to 
reverle the Judgement, aud by this, the Reco2d was removed in B. R. aftera ſe- 
cond Sci re facias granted againſt the Bail, who befoze the return of this, in his 
diſcharge, bzought in the pzincipal, and pꝛaped to have this here allowed; and whe- - 
this ſhould be now allowed, oz not, was the queſtion. 
Coke chief Iuſtice. Jn Sir George Bowes Caſe : It was relolved, that if 
the Bail do bing in the pꝛincipal, upon the firſt Scire facias, this de jure ought to 
be 


* 
8 


— voy, 5 


Fu 


—— ———— 


be allowed; but it he will fleep, and do nothing beretn till che ſecond Scire facias, 
and then will bzing in the pꝛincipal, this is not then co be allowed of, as in that 


Caſe it was relolved; and thts was in the time of Queen Elis, in this Court: 


And ſo as all the Clarks did now infoʒm the Court, it is now ſo uſed, the Recogni- 
zance fozfeited, fox doing nothing upon the firlt Scire facias. 

Haughton Jaſtice. Tho Judgement was in Debt, a Capias returned, the 
new Sheriff had not executed this; a Tait of Erroz bzought to reverle the Judge- 
ment, after the Mit is executed, this TU1ic of Erro ſhall. nat be a defeating of the 
Execution; che Scire facias is.fo2 him to ſhew why he doth not anſwer, he ſaith to 
this, here is the party foz whom A am Bail, this is good upon the firſt Scire fa- 
Cl1AaSs | 
Coke. The Court of C. B. and this do differ, in this manner, there in the 
C. B. they have but one Scire facias, but here we have two; the Recond is here 


removed befoze che ſecond Scire facias, and therefoze he is not to bzingin the pꝛinci. 


pal, after this is removed by a CUzit of Erroz, and ſo this is not now to be allowed; 
ano this tho Clerks did-affirm to be the ancient uſe in this Court, to allow of this 
bzinging in of the pꝛincipal, upon the firſt Scire facias, but not upon the ſecond : 
But yet of latter tune they have here uſed the contrary (in che time of Popham 
chief Iaſtice) to allow of this bzinging in of the principal by the Bail, befoze the 
return of che ſecond Scire facias, (as in this pyiucipal Cale it now was) but other, 


wiſe it was reſolved in Bowes Caſe, the ſame to be allowed upon the firſt, but not 


upon the ſecond Scire facias. 
Dodderidge. State ſuper vias antiquas, this is a ſure, and the beſt wap, and 
therefote this is not to be allowed upon the ſecond Scire facias. 
And lo by the Rule of the Courc, this was diſallowed, being upon the ſecond 
Scire facias, accszding to the reſolution in Bowes Caſe. : 


Langworthy Plaintiff, againſt Scott 
Defendant. 


12 a Mit of Erroz to reverſe a Judgement, given in the Panoz Court of Ti- 
verton, where they pꝛeſcribed to hold Plea of any ſum, if it be in any matter 


touching the Scaunary. Nota, there were two Courts, (S.) The Manoz Court 


of Tiverton, and the Fee Court The Panoz Court was in Cornwal, and the 
Fee Coutt in Comitatu Devon, 

Langworthy bztngs bis Nit ol Etro, upon a Judgement given in the Pano2 
Court, whereas fn verity the pzincipal Judgement was given in the Fee Court, 
in Comitatu Devon, Co that herein he bath miſtaken himſelf. _ 

Dodderidge Juſtice. Upon a Judgement given in the Stannarp Court, the 
courſe is, 1. To appeal to the Uice-CAarven. 2. From him to che (Ularden, and 
after to the Duke himſelf, of Cornwal, when he hath had his Livery. 

Coke chiet Juſtice agreed with him herein, but befoze this, that he bath bis Li- 
very, to appeal 1. To the Warden, and afterwards to the Counſel : But no Ute 
of Erroz lieth upon a Judgement there given, foz any matter couching the Stan- 
neries ; but upon a Judgement there given, upon collateral matters, a Cit of 
Erroꝛ well lieth, and this hath been ſo befsze reſolved, as the ſam? is to be [een re- 
toꝛded in the Chancery, in the Petty Bag Office, by all che Judges, upon a Con- 


ference had. — | oo ; 
The whole Court of opinion, that this TUzit of Erroz, as it is here bzought, is 


not good. 
Termin. 


The bring 
in of the * 
principal by 
the Bail, Bec. 


Error. 
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Gowper Plaintiff, againſt Frankline Defendant. 


Entred Termin. Trin. 13 Jac. B. R. 
Rot. 941. 1 


Treſpaſs and I N an Action of Treſpaſs and Ejectment, upon Non culp. pleaded, the parties 
—— were at Iſſue, and went to a Trpal; the Jury found a ſpecial verdict, upon 
which verdict the Cale was bꝛiefly this, (S) One John Walter being ſeiſed of Soc- 
cage Land in Fee⸗ſimple, conveys this Land by Deed of Feoffment, unto Tho- 
mas his (on, in this maner (S.) To him, and to the Peirs of his Bodp, Habendum 
to the uſe and behoof of him and his I)cirs foꝛ eber; who afterwards deviſeth all 
this by bis CUill to one, under whom the Plaintiff claims: The points moved in 
this Caſe were. 
Firſt, (hat Eſtate Thomas the ſon had by this Feoffmeuc, limited in this mans 
ner, Mhether he bath an Eſtate tail, oz in Fee-ſimple. 
The lccond queſtion, TUhether Tenant in tail may be ſeiſed to another uſe. 


Nota, That this Caſe was argued, and long debated by Counſel of both ſides, 
88 Termin. Hillar. 13 Iac. B. R. with ſome opinion of che Judges herein. And 
Ke. 1 1 then, 3 a | 
Coke chief Juſtice. Whether Tenant in tail map be ſeiſed co an expzeſs uſe, 
J have mach ſtaggered herein (but in this, Pr. Plowden was always confidenc 
that he could not) to an implyed uſe, witbout all queſtion he cannot ſand ſeiſe - 
Ju this Caſe we are to judge, like Judges, upon the Fabzick of che Deed, 

A Feoffment at the Common Law made to one, and to the Heirg of his Vodp, 
was a Fee ſiwple conditional; afterwards the limitation is, to the uſe of him and 
his Heirs ; theſe are to be ſuch Meirs as were named befoze. 

As if a Feoffment be made to one, and to his Peirs, as long as I. S. ſhall have 
Deirs of his Body, to the ule of bim and his Heirs ; no new Heirs by this is to 

| have this Land, but the Heirs of his Body. 
Ik a man be ſeiſed of Land, to bim and to his TT1fe, and to the Heirs of him, 
| who levies a Fine without any conſideration, this ſhall be to the uſe of ſuch Heirs 
as the Eſtate befoze was ; and ſo in this pꝛincipal Tale, upon the compoſition of 
— Deed, the meaning was, that he ſhould have but an Eſtate tail, and no Fee- 

mple. 
Dodderidge Iuſtice. If Land be given to one, and to his IÞcire, as long as J. 
S. ſhail habe iſſue of his Body, the remainder ober, this is a Fee-ſimple determin- 
able, and che remainder is void. 

N Juſtice. Here his meaning was to make a reſtraint, bæredibus præ- 
dictis. | 

| Dodderidge. Js not this here a Fee. (imple within the Statute of 32 H. 8. 

* of 32 H. cap. 1. of Wills, clearly it is. 
8 Coke agreed herein with him, fo2 a determinable Fee-ſtmple, is de vilable wich. 
in that Stacute : But if the ſame be limited to one and to his Peirs, during the life 


of another, this is not deviſable within the Statute, and lo is the diffe- 
rence. 
And 


8 
23 
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and to this pu poſe, Ste 8 Eliz. Dyer. fol. 253. placito 99. & 100. Caſſandras g W 
Cale. Te are here Judges of the Law. To this purpole is the Caſe ol Od iham f. 253. Kc. 
remembzed 8 pars fol. 18. b. in Doctoꝛ Bunhams Calc, where Carter was Plain- 
tiffe againſt Ringſtead, Hillar. 3 4. Eliz. C. B. Rott. 120. where A. was ſeiſed of Coke 2 pars. . 
the Mano ok Staple in Odiham, in Comitat. South. in fee, and alſo of other pt 
Lands in Odiham in fee, ſuffers a common recovery of all, and declares the uſcbp © © 
Indenture, that che recoverer ſhall ſtand ſeifed of all the Lands and cenements in 
Odiham, to the uſe of A. and his Tir, and to the heirs of his bodp begotten; he 
dies, and his TUife ſurvives, and enters into the Panoz , by fozce ok the generall 
wozds, adjudged chat theie ſball not extend to the Manoz, which was ſpectal'y na- 
med here in this pꝛincipall Caſe , it is to the uſe of him, and hisheirs ; theſe ſhall 
be the heirs of his body. 

Dodderidge. Before the Statute of 27 H. 8. capite 10. of Uſes (S.) in 24 Stat. of 27. fl. 1 
H. 8. Brooke, title Feoffinen:s, to uſcs placito 40. it was helo foꝝ cleer Law , that c. 10, of Uſes. 
tenant in taile, could not ſtand leiſed to thc uſe of another. It is now to be conſider» 
ed, whether the Statute of 27 H. 8. cap. io. hath made any altera: ion in this, oꝛ not ? 

Coke. The Statute of 27 H. S. voth onelp execute old Ales, but doth not create 
any new uſes. | | 

Dodderidge. The Caſe in 2 Eliz. Dyer. fol. 186. is good Law. 

Coke, Agreed with him herein. RR | 

Dodderidge. By the ule, another eftate may be, then what was befoze. 

Coke. J have alwapes thought, that tenant in taile by expꝛeſſe limitation, cannot 
ſtand ſeiſes to the uſe of another. 

Dodderidge. TWuhout all queſtion, he cannot be ſeiſed, to an implyed uſe, but 
the queſtion here will be, whether he map be leiſed to an expzeſſe uſe. If Land is 
given to one, and to his heires, and ff he dies without heirs of his Bodp, the remain- 
der over, this is a good remainder by 35 Aſſi ſar. placito 14, 

Coke A: this time inclined to be againſt the Plaintiffe. 

Afterwards (S.) Termin. Paſch, i Jac.B.R. this Caſe was mobed, and argu- Term Paſch: 
ed again, with ſome opinion of the Judges kurther herein. Iq. lac. B R. 

It was nrged foz the Blaintiffe, by George Croke, That quacunque via data, &c. 
here is a good eſtate taile ; and if one bzings an Ejectione firme fo2 the whole, ha- 
ving title but unto a moitp, pet as it hath been here adjudged, againſt Brace» 
bridges Caſe in Plowdens Commentaries, he ſhall have judgement foz a moity. 

Dodderidge. Jin 24 H. 8. Brook, befoze remembyed, it was adjudged by all, 
that tenant in taile cannot ſtand leiſed to the uſe of another. 

Croke. By expꝛeſſe limitation, it map be to the uſe of another. 

Haughton. Juſtice. This is a great queſtion, and very conſiderable. 

Croke. The intention of the party, is here to be regarded, | 

N 88 It is agreed, that befoze the Statute of 27 H. 8. this was no good 
ule. 
Dodderidge. The Laſe in 24 H. S. was befoze the Statute of uſes. The reaſon 24.1. 8. 
then was, that ik he did execute an eſtate, accoꝛding to the uſe, the iſſur map reduce Brooke. 
this back again, by his Formedon. 


Haughton. The Law will not ſuffer, uoz compell one to do a vaid thing. | 

Dodderidge. This Cale is put in Walſinghams Caſe, in che Commenta- 
ries, 

The whole Court then laid to the Plaintilfe; Chat his beſt wap would be, to have 


a Judgement fo: a moitp, as a Coheire. The Court inclining co be of opinton, that 
tenant in taile, cannot be ſeiſed to the ule of another. And ſo fox this time the Cale 


was adjourned. | 
Afterwards (S.) in this term of Trinit.14 Iac. B. R. this Cale was moved a» Term. Trin. 
gain. And the Judges bytefly delivered their opinions herein. 14 Jac. B. R. 


Coke. The eltate here ts an eſtate taile, and this ſubſequent uſe thus limited, e. 
Bb both 


— —&＋TWiWäi 
— > month, 


Termin. Trin. 14 Fac. 


doch not alter the Eſtate, and this is the stronger, being made to the party himſelf; 
and A am very cleer of chis opinion, and this is ſtronger then if it had been to a ſtran- 
get, this here, is to the tife of him, and the heirs of his body. At ts an ill office of an 
meerp2ecer. to confoumd the intent of the partie, who made the Deed. The Statute 
of donis conditionalibus, ſatth, finis ipſo jure ſit nullus. 

J alfo am of opinion, that tenant in taile cannot be ſeiſed to a Uſe, he cannoe 
execute any Ale, no moze then a Coppozation , 24H. 8. Brookes Caſes befoze 
remembyed; and 27 H.8. fol. 10, in Dockwrayes Caſe, tu this purpoſe. 

Croke, agreed with him herein, and koz the ſame reaſon , and that theſe laſt 
wozds in che Deed are moe by way of explanation, then of limitation; and theſe 
wozds ought to be applipev to the ſenfe and meaning of the party, and doth not en · 
large the pꝛecedent eſtate, no moze then a warranty ſhall do, and ſo of the uſe 
here. 

And as fo2 the ſerond polnt, It is very cleer, that tenant in taile cannot be ſeiſed, 
to the uſe of another. 

Dodderidge Agteed with him herein. 

| S At is cleer, that this £tace, as the ſame is limitted by the deed, is an Eſtate 
talle. 

And foz the ſerond Point, be it by way of limitation, befoze che Statute of 
27 H. S. oz after the Statute, tenant in taile cannot be ſetſed, to the uſe of another. 
24 H.8.Brook. Beloze the Statute (S.) 24 H.8. Brooke befdze remembzed, being a Reſoluti- 
Plowdens on of alt the Judges, that he cannot be-ſetſed to the ule bf another. 

Com.f.555. In the ſecond part of Plowdens Commentaries, fol. 5 5 5 tn Walſinghams caſe, it 
ING» is there laid by Manwood, That if one be ſeiſed in fee, and at this day makes a gilt 
in caile to ont, co the ule of anvther in ker, now by this, the cefty que uſe, who hath 
24 H. 8. Brook the Land, by rhe Statute of 27 H. 3. hach one fet-ſitnpte in che land determinable, 
Feofiments upon the eſtate taile, and the bono; andther. (But Note there by Plowden, that 
*. this caunot be ſo by Law, fo2 that a uſe canno* be limited upon an elkate taile. As ic 
is aw judged in 24 H.8. Brook Feotfnients td uſes, placito 40. and Brookes Caſts, 
fol.11. placito 60. And the true reaſon , why beko2e che Statute of 27 H. 8. te- 
» nant in teile caunst fan ſefſed to che aſe of another, becauſe he canndt be cumpelted 
to execute this, and if he vo erecnte it, his tte may ferth it dack again by bis Foz- 
medon. Foz as it ts in the Startite of Weltmin. 2. capite 1.DeHotiis conditiona- 
Maga of libus, voluntas donatoris in clitrea fir munffefte expreſſa,de certro obſerverur, 
1. Pe dons, and tbis is not to be Altered. Pert ft is tifhired to be co the uſe of his heits ; this 
ought to be luch heirs, ogy oy $44 ny kn the firſt part of che deev, and this 
to be lo is a verp platnecaſe. Aud fo this land chen ts to vtlrend and come anco the 
two Daughters, as cdheirs, anp ſo the Platntiffe, onicht onelp to have Juvgemenc 
lo a moitie ; as fox that which belongs unto one of the daughters under whom he 
claims. 5 | 
Haughton, Agreed herein in opinion with bim, upon the Reſolution in 24 H. 8. 
and no difference there will de, Whether the lame He bekoze, oz acer the Statute of 
27. H. 8. ok uſes, che Cale in 24. H. 8. ober. rules this Caſe ; alto hrs aſe here, voth 
not alter the nature of this eſtate, contrary to the firſt uimitatidn. 
Coke. J wasaltvipes of thts opinion, chat tenant en tatle cannot execute a 
tife, and that by che Startict ok Weſtfnin. 2. capite 1. It u fine be fe vyed, finis ipſo 
jure ſit nullus. | 
Judgement : Che Court all agreeing cleerlp herein. Judgement Was eutred foz the Plarnciff, 
for the Plain · but onelp fdz a moity, which 4 cd one of the Daughters and coheirs, under 
tiffe, fora whom the Platntiffe claimed the whole. 


moity. 


— 
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Cotten Plaintiffe , againſt Weſcort 
Defendant. 


IN an Action upon the Cale foz a pꝛomiſe upon Non aſſumpfit pleaded, a er- gion caſe 
I dict was giben fo the Plaintiffe, George Croke moved the Court in Arreſt of on apromite. 
Judgement, that the Declaration is not good, there being no good conſideration 
therein let fozth, to raiſe the pꝛomiſe, the ſame being fo2 a conſideration paſt, and 
lo not good. The Caſe fo} this being, That the Defendant was a Outer to a 
young maid, who did ſozourn in his houſe, afterwards the Defendant did marry her. 
And did theu deſire the }Plaintiffe , that his Mike might Nill continue, co lo journ 
with him foz a pear longer, to which the Plaintcif7 agreed; and chat afterwards, 
(S.) fach a dap aud moneth, &c. which was then about the middle of the year, the 
Defendant did pꝛomiſe, that in conſideration , that he would laffer his wife to 
continue there as a ſojourner fo che whole pear, that he would then pap him fo: che 
whole peare, (as well fo that which was paſt, as fo that which was co come.) And 
ſo it was urged, that this aſſumpſit was grounded upon a conſideracton paſt, which 
is not good in Law, and ſo is 10 Eliz. Dyer. fol. 272. the Caſe of the bailement of 10 Hie · Dyer. 
the ſervant. f.272. 
Coventry, fo2 the Plaintiffe ; It the Caſe had been ſo, that the whole year had 
been paſt ; and then the Defendant had come to the Plaintiffe, and made this pꝛo- 
m le, that in conſideration he would ſojourn his wife fo2 a pear longer, he would then 
pay him fo2 this pear, and fo2 that which was paſt befoze ; this had been a good con» 
lideration to raiſe a pzomile , foz that he is at a pꝛe judice by this, fo2 peradventure 
he would not have ſo journed his wife foꝛ this laſt pear, ił it had not been fo2 the p20- 
miſe of payment of the lirſt monep. | 
285 chief Juſtice, Agreed, this to be a good conſideration to raiſe a pꝛo- 
mile. | | 
Coventry, This doth not differ from the pꝛincipall Caſe ; foz alchough the 
Platntiffe hav agreed to ſojourn the Defendants wife fo2 a year, pit there was no 
certain Sum agreed upon to be paid toz the ſame , and cherefoze it was in his ele: 
ttion to keep her till the end of che year, 02 not; and cherefozeif the Defendant had 
not made this pzomiſe, in the middle of the peere, to pap him ſo much, he would not eb 
have ſojourncd his wife, untill the end of the pear. LEY. 
Coke: J agree the Caſe in 10 Eliz. of the bailing of the ſervant to be ſo, and A | 
agree here alſo, that if all the pear had been paſt, befoze the aſſumpſit had been 
made, that this had not been good: But here, inaſmuch as this was befoze the pear 
was ended, this is a good pꝛonmſe, grounded upon a good conlideration. 
+ Dodderidge Jaſtice, Agreed with him herein ; and here the ſojourning of che 
wife, was at his requeft, in principio anni. If upon eee gs becomes baile 


to; T. S. in an Attion againſt bim; if afterwards, hanging the Action, he voth pꝛo- 
mile to diſcharge bim ot this ; this is a good conſideration, to raiſe a pꝛomiſe, by te. = 
Con bt the reqaeft pꝛetevent. | = 


Coke, agreed with him herein, becauſe the Action here was continuing 
It was then urged, that here is another conſideration fo2 another pꝛomiſe in the 
Declaration (S.) In conſideration that the Plaintiff ſhould boazd the Defendant 
koʒ a quarter of a year to tome, he did allume to pap him, tantum, quantum, meri- 
tus eſſet, and doth alledge, that he did board him fo 11. weeks, and ſo of his own 
ſhewing; it appears that he had not boarded him fc2 the whole quarter. 

Coke & Dodderidge. This is good enough, ko; if he would not come to board 
Bb 2 to 
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to the Plaintiffe, after the 11. weeks, pet he ſhall pap him fo2 the time, that he had 
been with him. 

Jt was then further urged, that the Plaintiffe in his Declaration ſets fozth , di- 
vers pꝛomiſes to pa tancum:quantwn meruit, fog the doing of divers things, and 
hath let fozth perfopmance of them, and that be deſerved ſo much fo? every one of 
them, in particular, the which in toto, amounts to ſuch a ſum , which the Defen- 
dant, licet ſæpius requiſitus, hath not paid, ſo that it appears, that here are ſe- 
verall pzomtles , and but one demand made. 

Coke. Pet this is good, foꝛ the wo:ds ( licet ſæpius requiſitus, and contractus 
eſt quaſi actus contra actum; and if one contracts to pay unto another, fo2 any 

thing, tantum, quantum meruit, as foz a quarters board, if he will go away tws 
oz thꝛte vayes alter, he (hall pay fo2 the relidue. 


Nota, That in this it was agrecd by Coke and Croke, that an Inkant ſhall not 

Judgment ſor be charged, upou his pꝛomiſe fo the board of a ſtranger, but other wile it (all be fo 
the Plaintiffe his own bo: rd. 

per Curiam. The whole Court agreed the Declaration to be good, and the pzomiſe grounded 

upon a good conſideration, and cheretoze by the Rule of the Court, Judgement 

was given fo} the Plaintiffe. | 


18 E. I. h- Nota, Upon a motion made in Court, It was queſtioned, whether the Mile of 
lends Caſe. a hauiſbed man (ould have her jopnture. 
; Cokechief Juſtice. In 18. of King E. there was a famous Caſe , aud it was 
Waylands Caſe, a Judge, and baniſhed by Parliament. Then they held Pleas in 
Parliament. There were then three things offered unto Wayland. 
I. Wheccher faz the offence laid to his charge, he would be e by Parliament? 
Oz ſecond, to be perpetually impziſoned, D} third, Whether be would be baniſh- 
ed. 
Oe made his choice of Baniſhment; and ſo he was accowingly baniſhed by Par- 
liament ; and his Mike then bzought her wzit of Dower. It was held the lame 
did not ue, but an Action by her bzoughe fo2 a petſouall wong, done to the eſtate, 
which be bad conveyed to her, was held well to lie, but not DOowir. It was then 
queſtioncd, whether after the taniſhmenc ol ber bus band, ſhe ſhould then en joy win 
Japuture ſetled on her fo} her life, oz not ? To che debating of this Cale, all the 
+ Kings Counſell, and all the Judges were called. Aud it was then upon good advice, 
and great vcltberationRuled, and reſolved by them all, That be. ſhould have her 
Prefidents, jopntgre, and enjoy the ſame during her life, after the baniſþment of her Huſ- 
. band; whichſheenjoped accopdingly... 
- And thiee other Pꝛeſidents there are, as touching this matter. (S.) one in the 
TL of King R. 4. and two in — rest 185 Hays 55 the Caſe ol os aan of 


+ % * 


dub mano wet ki kind of boniſhine 


.  FCance; Be niſhed, and. 155 we! 
10 L. 3. Dodderidge 185 This i is not che firſt, noz 0 ; ſecond. Preſivent „ lag in 
8 10 E. 3. the wife of ane Matravers bzought a Wot wer, her Þusband being 
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The K 1 N, againſt the Major and 
Burgeſſes of the Citie of 
Glouceſter. 


Tit of Reflizucion, being directed to the Maio and Burgeſles ofthe Citie of , vwrit of 
Glouceſter, fox to reſtoze Taylour to the pl-ce of Aidcrman , he being by Reſlitution; 
them removed from his {aid place; upon this a return was made by them, wherein Gloucefter. 
they expꝛeſſe ſe vc rall cauſes of his removail, exceptions taken fo this return, aud 
argued by Coventry, foz Taylour, That the return was not good. Termin.Paſch. Tem paſch. 
14 Jac, B. R. Che cauſes the rein ſpeciſied, foꝛ his removall being not ſafficient. The 14. Jac. B. R. 
one cauſe being , ko; his lending of monep unto young men, by the hands of his r7gved. 
TUife. This as it was urged was no cauſe at all, being but a collaterall cauſe, and 
not crenching co things incident to his place, as an Alderman, and foz this he is to 
be puniſhed bp other means, and not by removall, as it was here adjudged in Bagges 
Caſe , Termin. Trin. 13. lac. and Repozted, Coke. 11. pars. fol. 93. and the other Trin. 13. lic 
cauſes (pecified in the return, are of the ſame nature; Aiſo it is there cxpꝛeſſed to2 B. R. c. 
a cauſe that he was a drunkard. This no cauſe to remove him. Alſo the return in 
this is inſufficient , expreſſing therein, that by their Letters Patents, of their In- 
coꝛpozation, it is ſpecified, That the Maier and the Common Counſell map remove 
bim; and that they ought to be 30. of the Common Counſell. But it doth nat ap- 
pear by their return, that any Common Counſell was held by them foz this bulineſs; 
In the return it is ſpeciſied, that he called unto him 30. of the Common Counſell, 
& in domo conſilii, being aſſembled, they there fo theſe cauſes did remove him. 
But it is not ſhewed by. them in the return, that this was ſo done by them at a 
Co nmon Counlell. f 
Croke Juſtice. A common Dzunkard, is an unfit perſon fo2 government. 
Dodderidge Jultice. Bagges Cale , which was here cited, was fo; undecent 
woꝛds ſpoken. But take heed of overt acts, as here in this Caſe. And ſo further 
time was given by the Caurt in ihis Cale; fo2 the reading of the Recozd, and fo 
further argument of thts. 7 Ss | | 8 
Afterward: in this pꝛeſent term of Trinity, 14 Iac. B. R. this Caſe was moved = 7 
again, upon the Jnſufficiency oł the return, and a wzit of Reſtitution pꝛayed. Jt Ry 5g 
was now urged.. that their Common Counſell oughe co conſiſt of 30. Burgelles at GGG. 
leaſt. It is ſet foꝛth in the return, that he was called befoze--32:-of their Common. 
Counſell, and becauſe he did not give ſufficient anſwers to the matters objected a- 
gainſt him; they did thereloxe remove him. It be had cauſe to he reſtoꝛ ed, and they did 
not reſtoꝛe him; he may well have ( as it was urged) his Action upon the Caſe at the 
Common Law; be having arfree- bold in his Burgeſhip, by the Law of the Land. 
Alſo this Charter map extend to one that is elected an Alderman, alter the Charter, 
but not to him, ther was one befoze, and this is not ſhewed by them in their return, 
to be ſo ; that he was elected an Alderman after their Charter; their Charter alſo 
is, That the Maio; and the Common Counlell, this ought co be done by them, at 
a Common Counſeil, but it is not ſo ſec fozch to be. It was cherefoze pꝛaped, 
upon the inlufficienry of the return, to have him to be reſtoꝛe. 
Coke chief juſtice. The Charter is the Maioꝛ and che Common Counlell, &c. 
This ought to habe been done by them at a Common Counſell. - Aud of chis there 
our ht to be given to him, a lawfull warning, foz if they will aſſemble themſelves 
together, in a ro ner, or at an Alehoule , there they cannot diſplace him: But this 
ought ts be done bp them in their Common Counſell- houſe, and al ſu at a Commou- 
Counſel there held, otherwiſe the ſame not g oog... - 
| 1 10 FFC Dias 17 
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Coke 8 pars, 
fol. 122. Kc. 


Af one be a Magitrate, being a common Dꝛunkard, this ts a perſonal offence, 
and a good cauſe to remove him, becaule this goes to the point of bis Government, 
and therefoje this is a go caule to remove him, fo2 that ſuch a perſon gives an il 
example to others, and fo this cauſe is an unfit perſon to govern ; other wile it is 
if he be dꝛunk by accident. 

Dodderidge. In Glouceſter thtp ba ve a large and great Piecinct, lix Miles, 
and the Aldermen there are Juſtices of the Peace within the City, and at che Al- 
ſiſes they have a place to ſit by themlelves. 

Haughton luſtice. Here the removing of Taylor was in the Counfel-houſe, 
but 1 che return, it is not laid to be at a Common Councel, there held as ic 
oughe. 

The Court all agreed, the return not to be good, and ſo by che Rule of the Court, 
a zit of Reſtitution was granted, to have him reſtozed to his Burgel- 
ſhip. 

Afterwards, Mountague the Kings Serjeant, being not ſatisfied with this, 
moved the ſame again, and cook exception to the TUizic of Reſticution, being di⸗ 


rected tothe Pajoz and Burgeſles, whereas the ſame ought to have been to the 


Majoz and Common-Councel, who removed him; the Tit to have him reſto- 
red, ought co be directed to them who removed bim, and co them the power is gt- 
ben by their Charter to remove, and not to the Pajoz and Burgeſles. 

To this it was anſwered, That the Tit was well awarded; fox whoſoever 
hath power co remove, pet che Mut of Reflftution onght to be directed to them 
who have power to elect and place, and theſe are the Majoz and Burgeſles, and 
cherekoze the it being directed, Ma jori & Burgenſibus is good. 

Coke. The zit of Reſtitution ought always to be directed to them which have 
the Jaheritance, and this is in the Majo; and Burgeſſes, and therefoze the zit 
here is well awarded, foz the Majo; and Common · councel do make but a part of 
the Body, and ſo the zit well awarded. 

As to the other matter, clearly this removal ought to have been at a Common- 
Councel, and not as here it is in the return, fo; a return ought tb be ag certain as 
a pleading. 

Wagganors Cale, Coke 8 pars fol. 122. was tben objected, to pꝛo ve that ſuch 
pꝛeciſe certaintp, is not requiſite to be in a return. 

Coke, & Curia, Pet there ought always co be a convenient certainty in a re- 


turn. 


A Writ of re- 
ſtitution, Cc. 


ee eee Tris ſaid, that this removal was in domo conſilii, but not apud 
commune conſilium, as the ſame oughtto have been, and ſo notgood. As if one 
ſhoulo ſap, luditium redditum i in Aula Weſtmonaſterii, this ts not good, but he 
ought to ſap in what Court, and befoze what Judges; this is the chief matter, 
and cherefo2e the certaiutp of this ought to have been alledge in the return. 

Coke, agreed with him hercin, and-cherefoze bp the award of the Court, he 
ought to be reitoged' tohts place. 

- Mountaguethen moved the Court; TUhbether notwitbltanding this TDi of re- 
ſitution, they may: not Poceed there again agoinſt him at a Common Coun- 
cel. 

Coke. This they may well do, if they have good cauſe, but yet with this ob⸗ 

ſervation, That they are to do that which is juſtum, and juſte; juſtum foz the 
matter, and juſte foꝛ the manner And clearly, if a Pagiſtrace, an Alverman, be 
Ebrioſus common, and not by accident, be is an unfic perſon fo; Government, and 
this is a good cauſe to remove him. 
The whole Court agreedherein : By the Rule of the Court, a CUꝛit of Refliea- 
tion was awarded fox the reſtoꝛing of Taylor to bis place of Alderman, becauſe 
that by the return, it appears that he was removed from his place, in domo conſi- 
[11 but not apud commune conſilium. 
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Auſtin Plaintiff, againſt Monk Defendant. 


Entred Termin. Paſch. 14 Jac. B. R. 
Rott. 544. 


N a Scire facias, upon a Recognizance, the Cale was this Auſtin recoverey A Scrre facias. 
in Debt, in this Court, ag ainſt one Down, who bꝛought a Cit of Erroz to 
re verſe this Judgement in Camera Sraccari, which was returnable 3 Februarii 
lalt, and dio finde Bail, actoꝛding to the Statuce of 3 Iac. cap. 8. the Defendant 
Monk, being his Bail, and bound in a Recogntzance, that Down ſhoulo pꝛoſecute 
his TUut of Erroz with effert, and to ſatisfie the Debt and damages, if the Judges 
ment was alürmed; and that 12 Februarii, the Scire facias was bzougyt againſt 
him upon the Kecognizance, to know why be ſwonld not have his Execution, iu re: 
gat that Down did not pꝛoſecute his Tit of Erroz, | 
The Defendant to thts pleavs, chat whereas the TU12if of Etro2 was returnable | 
3 Februarii, Dowa the pzincipal 2 February, venit hic in Curia, & reddidic ſe 
- In eadem Curia, in diſcharge of his Bail, & per mandatum Curix committitur 
Mariſcallo, & adhuc remanet, tn the {In(on of the Warſhalſte, in Execution; upon 
which Plea, che Plaintiff demurred in Law. | 
It was urged by Davenport fo2 che Platktiff, that this rendzing by the pꝛiuci⸗ 
palof his Bodp, in this Cale ſhall not diſcharge the Bail, becauſe he is bound to las 
tisfir the Debt and damages. | 
And the intent of the Starace of 3 Jac. was to give a certain remedy againlt the 
Ball, and here the Recognizance is fozfefted, foꝛ that the mintipal vid not pꝛoſe cute 
his CUzit of Erro2, fo the purchaſing of the LUzit ot Erroz, was a delap of the 
Execution, ab initio, becauſe he did not pꝛoſecute the ſame. 
Coventry fo2 the Defendant : If chis be within che wozds of the Statute of 
3 Jac. pet it is not within the intent of it: Foz here the pꝛincipal renders himſelf 
in Execution, bekdpe the return of the Whit of Ettoꝛ, and fo bee any delay was 
by him; and allo, in this Caſe, the Jusgenmut was never affirmed, and therefoze 
upon this Recoguizance he is not to be charged; the Statute was made foz the a. 
voiding ok unnecellary delaps, here the pulucipal party renders his Body, and it is 
not the meantug of the Dtactce, to gibe a boudle (atisfaction ko; vie and the ſame 
thing. 3 
Coke chief Juſtice. J think that this Recoghizance upon the Statute of 3 Tac. 
and a Recognizance at the Common Law, in which the Bail is entred, are all one 
in Judgement of Law, the ſame being to pay the Debt, and latiskaction, ik the 
Judgement be affertmed. 1 
Na is H. 7. fol. 2. If the Platntiff in a W711 it of Erto2 at the Common Lat, 
be baifed, per he may afterwarvs render himlelk in Exettrtion; ſo that here in is 
Caſe, ide printripal reno of ineafelf, Hafl difrharge the Ball of bis Recagnt- 
dance, upon this Statue vf 3 Tac. as well av & fhuteld dy at the Common Law. 
Hatghton Iuſtice. Co the contrary, fo2 upon this Stature the Bail <li not be 
5 ſev, bythe pytactpalts rend zug of himferk, for this was never the meaning 
bf the Statute. 
Tt was then further utged by Davenport, That here, by the Ple a of the Defen- 
dant hintleik, it appedtcs, chat the petnttpal did not render Senifelf ro pꝛifdn in Execn- 
tion, fo the Plea is, that che 2 Febr. Down the Fintipal, vent hic in Curia, & 
reddidit ſe, in eadem Curia, & quod per manditam Curiæ Comtmittitar, to 
; the 
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the Marſhalſie, & adhuc remanet in the Parſhalſte in Execution; and it is appa- 
rant, that the ſaid ſecond day of February was Candlemas dap, and ſo non dies 
Juridicus, and then he could not render hunlelf the ſame day, and this appears ſo to 
the Court judicially. 

To this it was anſwered, that though he cannot render himſelf in Court upon 
this day, pet he may well this day goto pꝛiſon, and ſo he may on this day well ren- 
der himſelf co paiſon ; and it is ſaid further in che Plea, that he ill remains in the 
Marſpalſie. 

It was then urged, that it is exp2eſly here pleaded, that he did render himſelf, 
hic in Curia, & quod per eandem curiam committitur, and ſo the Plea not 

00d, 

. The whole Court agreed herein, that the Plea was not good. 

Coke. Me doth not in the Plea here ſay, Quod reddidit ſe priſonæ, ſed venir 
hic in Curia, & in eadem Curia, reddidit ſe priſonæ, and this is here impoſſible co 

beſo, lo; here ought to be a Court dap, 02 no render of himſelf could be in eadem 
Curia. 

Allo it ought to be, in eadem Curia reddidit fe, & per eandem curiam Com: 

miſſus, fo2 the Court ought to commit him; and it is not ſufficient fox bim to ren- 
der himſelf, but he ought to be committed in Execution per Curiam, and this to be 
ſo, is here impoſsible, becauſe it appears to us, that this ſecond day of February, 
non fuit dies Iuridicus, and therefoze this is without any help; and if this com 
mitment be bad, the ſame being, as it is alledged, co be on the Sabbath dap, this 
clearly is not good, becauſe this was no Court day, & quod ab initio non valet, 
in tractu temporis non convaleſcit, & quæ mala ſunt inchoata in principio, vix 
bono peragantur exitu. 

Haughton agreed with him herein, foz if be be in priſon, pet if this be ſo, with- 
one a render of himſelf, and a commitment by the Court, all is void; and as it is 
here alledged, it is void in Law, and therefoze by the rule of che Court lo this de» 
fault in pleading, Judgement was given foz the Plaintiff. 


Webb Paintiff, againſt Herring 
Defendant. 
Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 544. 


N an Action of Treſpaſs and E jectment, and upon Non culp. pleaded, the Ju- 
ry found a ſpecial verdict, upon which the Cale appeared to be, That a man be- 


ing ſeiſed of certain Pouſes in Fee, held in Soccage, having a Wife named Bar- 
bery, a ſon called Francis, and thꝛee Daughters, and being thus ſeiſed, he makes 
his {aft Mill and Teſtament in wiiting, and thereby deviſech his Pouſes and Land 
in this mauer, (S.) To Francis my Son, after the death of Barbery mp Wife: 
And if my thzee Daughters do fozcune to overlibe their Mother, and Francis and 
his Deirs, then J do deviſe the ſame Houſes to them fo? their lives, and after their 
deaths, J do give chem to mp two Nephews, John Wittenbury, and William 
Wittenbury, and that they and their Succeſco2s ſhall pap 3 1. Rent yearly, to the 
Company of Merchant Taplozs in London, fo: ever; and it they fail of payment, 
then J deviſe, that the ſaid Company ſhall have the ſaid Toulcs ko; ever. 


The points moved, and inſiſted vpou in this Calc. 
| 1. JPcinc, 
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. dine, Elp#n che words of the Will, being cu Francis his Bon, (after the 
death of Barbery bis Wie, aun Mother of Ffuneis, auv it he bes without Heir, 
Margaret) to yo the ſame foz cheit ves. El pang 2 

. the quiettigh is, Abet Eltate Frantis the Sou hath by this TA, whether by | 
che Devile aud the Mozes of che Wall, ht bath an Enate- Tau, bz d tre 


. : Ho OY | 
mm ibis Cute it appeared, that Barbery the Wife, and Francis che Son, were 
both dead, and Francis dead without Idlue; the Plaintiff claimed under the Title 
of the two Nephews, and the Difohdaht under the Title bf Margaret, as Silter, 
ano Der mes Frans 
Gtorge Croke fot the Planiifh; urgev fo2 rhe firſt eint, That Francis by this 
TUillyad but av Eftate Caus dab is Fee-iniþſe ; 25 H. 8. fol: 25: vebiſe to obe, 
any tb his Heirs ales, an Gfate tan: It Land is given to one ans his Htts, 
Habendum, to him, and to the Yeirs of his Body, this is an Elite tail, by 
22 H.6. „„ : DE : | 22H. 6.f.25; 
25 Aſſiſar. placito 4. Land given to one and hid Heirs; Habendum to him and 8 
bis Weis, ik he have Aue of his Bovp, ab jus ge v to be in Eſtate Tati, and lo is 
27 Aſſi far. placits 13. | 
5 — 7 Hortons Cale, Leſſee uon Colidili6ti, dhae he Hall not dſſigh this to 4; Elz Sc. 
his Wife, be beviſethth:s lo bis Sb alter the each of his Wife : Refolves, chat 
bp thts veviſe no Eflace was giben to the TTHfe, fog that thein this would have been 
a fozfciture; otherwiſe it has been, if it hs hot bern fo) the fozteitute. 

Pere in this Caſe, (as it was urged) when the Devile is to the Don after the 
death of the Wife, aud if the wier Daughters lurvive rhe Mule, aud the lon, and 
bis Heirs, then the Otviſe is td rhem fo) life; with che temelnver over; this hiv 
bern a Fee-flttipte in the Don, if it dad not been foz the tintitaciott df tie remain 
det ober: But by the limitation of che renjfatiivets over, his iment ax are, that 
\f1houts be an Efate tal in the Bon; foz that, if it would ve a Fee impis, the 
Daughters ſhoild have hab t his altet the yearh of the Son, wirhout Yllue, wichous = 
aup tiew limitation, for the Sou catifioe ore without heir, as lung us he hath ſigners ; 
and it (hall nor be ttended, that they were but of che half diood, and therefoze co 

make the ſe remaindirs good, is (hall be dut an Eſtate (all in the Son. 

It was then urged, this to be a Fee-ſiinple in the lon; as if 8 mah havitie two 

fons, veviſeth his Land to his eldeſt ſon aud his heits, and if be dies without heirs, 

the eemainder to the otber fon ; thts is a Fee-ſimple in the eldeſt ſori, and the te⸗ 

minder to the pongeſt ſoti is vold. | 
Coke chiet Juſtice d2nyed this to be ſo, upon the reaſon befoze given. 

The whole Cort agreed this difference, where che reniatuver (as in this piihci- 
pal Caſe) is limieted unto a colſateeal heit, and where the (ane is lined to a meer 
Stranger: Ik it had been to a meer firanger, thei 1s Jad been a Feerſanple in 
Francis the ſor, and fo the remainder there hav dren voͤtd, becanſe that one Fee⸗ 
ſimple cannot ve thus limited upon another; birt atherwile if Halt be, where the re- 
mats der is lririted unts a collacerat{eir, there the ſame is god, being but an expla- 
nation of the fozme. 

Dodderidge Juſtice. As to this fir Point, this of neceſsſty onght to be an 
Eſtate tail in Francis the Bon, and it cannot be otherwiſe taken, without great ab= 
ſurditp. | 

Cole. Every man bath lineal and collateral heire, i any) and here in this Cafe, 
it is as much as ik he had ſaid, That hz deviled chete unto Francis and his lincal 
heilte; and if he die without lach heits, chen to his collateral heirs, and this dear- 
lp ts but au Eſtate tail in Francis. | 

Ik a man hath two ſons, aud deviſethhis Land co his porigeſt ſon, and if be dies, 

Ce without 
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without heirs, then to his eldeſt ſon in Fee ; this had been an Eſtate tail in the pong 
er ſon, fo? that otherwiſe the remainder ſhould be void. ae 
Che whole Coutt clear of opinion, that Francis the ſon, by the wozds and 
meaning of this Mill, had but an eſtate tail in him. 1 05 
2. As ts the ſecond Point, That eſtate the two Nephews, John aud William 
Wittenbury have by this Lill, che deviſe being to them, and that they and cheir 
ſucceſſozs ſhall pay lo much pearly, to the pooz of ſuch a Company in London, fox 
ever, and ik they do not pay this, that the Company then co have this foz 
ever. | 5 
It was urged, that this is a Fee - ſimple in them, becauſe it is, that they and their 
Succeſſoꝛs ſhall pay ſuch an annual Rent perpetually : And that by the wozd Suc- 
ceſſozs, is intended heirs, 4 E. 6. Brooks Caſes, fol. 87. placito 406. Brook tit. 
Eſtate, placito 78. Land deviſed to one, paying 10 l. this is a Fee-limple. 
Haughton Juſtice. This is Fee-limple in them; the wozd Succellozs, ſhall be 
intended heirs. 155 : | = 
Coke. Mere the Land is deviſed ts them, paying yearly ſo much fo2 ever; the 
pꝛolits of the Land is not here found. | 
= Ic is a plain Caſe, 1 Ladd be deviſed to one, and that he ſhall pap o much year- 
lyto another, and to his Heirs, this is a Fee-ſimple in che Diviſee, fo} he oughe 
tko pap this fo; ever, and to be enabled to do this out of the Pꝛoſits of the Land, 
be ought to habe a Fee-ſimple in the Land: Allo the wozd Succeſſoꝛ in a TL is 


« ſufficient fo; heirs ; and therefoze if one doth deviſe Land to a man, and to his Suc- 
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ceſlozs, this is a good Fee-ſimple to him. | | 
Croke Juſtice agreed with him herein. 1 
Coke. It appears by Bracton, that Sucteſſoz is a good wopd to make a Fee= 
ſimple iu a pꝛivate perſon, becauſe the Þeir ſuccedit patri; and cherefoꝛe ił one de- 
vileth Land to a pztvate man, and to his Suc ceſloꝛs, this ſhall be a good Fee - ſim- 
ple; ſo here in this Caſe, the Rephe ws, Iohn and William have a Fee⸗ſimple, be- 
ing in a Mill where che woꝛd Succeſſoz will imply heir; otherwile it would be in 
Caſe of a Szant, and ſs is the difference; and here the wozds, paying lo much per- 
petually unto the Company, to be given to the pooꝛ of the Companp perpecually, 
and the Condition annexed, that fo default of papment, che Companp then to have 
this fo2 ever ; this doth well ſhew and manifeſt the intent of the Deviloz, that chis 
Gould be a Fee-ſimple in the Nephews. 
Haughton agreed with him herein, fox here he ought to be his Succeſlo} in the 
Eſtate; fo21f a man doth deviſe Land co one, and to his Duccellozs, this is clear- 
ly a good Fee-ſimple in him, becauſe his heir is to ſucced him in the ſaid Inheri- 
cance. | 
The Court all agreed herein, aud therefoze by the Rule of the Court, Judgement 
was to be entered fo2 the Plaintiff, accozding to this reſolution, (both the Points 
being over-ruled by the Court.) 
But upon the motion of Hutton Serjeant, being of Councel with the Defen- 
dant, by the Rule of the Court, this Cauſe was adjourned till the next Term. 
Term. Mich. _QAfterwards, (S.) Termin. Mich. 14 Iac. B. R. this Cale was moved again, 
14-lac-B.-R, and argued on both ſides. | | 
It was urged, that the two Nephews ſhould have a Feeſimple, by reaſon of the 
annual payment limitted to be made by them fo2 ever, to ſuch a Company in Lon- 
r e don; and Sir Richard Perholls Caſe, Coke 8 pars, cited f̃ol. & 5. there to habe the 
Vent, as long as he is to keep the Courts; (o here to have the Land, as long as they 
are to pay the yearly Rent. 
As ta the Eſtate of Francis, It was urged, that he had but an Eſtate tail, by 
this Mill: That the ſubſequent wozds in a Mill, ſhall explain the fozmer ; and lo 


upon Conſtruction of Deeds, as appears by 35 Aſſiſar. placito 14. and 37 27k 
5 platito 
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placito 15. and Perkins, chap. fait, fol. 35 placico 171. Dedi, &c. totam ter- Fe bin: us fait, 
ram meam & Habendum, fibi & heredibus ſuis, fi heredesde carne ſua habuerit, Plc. 15. 


this an Eſtate call, and bere the (nbſcquent wo2ds do explain the fozmer ; and upon 
2 realon is 5 Hl. 5. fol. 6. and Coke 8 pars, fol. 1 54+ in Sir Edward Alchams 
aſe. 
Pere in this Caſe, it ſhall be intended to be lern of his Boy. becauſe a re- 
mainder is made, to be dependant upon chis. 
19 Eliz. Dyer, fol. 357. Chicks Caſe : Jn Caſe of a ill, ſuch an expoſt- 
tion is to be made, as that all che parts thereof map ſtand together. 


Ik an Alien be made a Denizen, Land is given to him and to his heirs, che re- 


mainder over; this is a good Eſtate tail to him, becauſe he can have no other heirs 
but lineal, not collateral. 
:6 Eliz. Dyer, fol. 333. Chapmans Caſe: : Jn cale of a Mill, wheres leſs im- 
plication ſhall make au eſtate tail, there a p2oviſo to reſtrain alienation, and therefoꝛe 
an Eſtate tail: Pere there is no Eſtate in Francis, in the ſirſt limitation; but af- 
2 (S.) if che thzee daughters overlive, & c. and then the remainder ober 
ſo that lay all together, by the meaning of chis Mul Francis had but an eſtate 
tail. 

Hutton Serjeant, fo the Defendant urgod, that Francis the ſon, by this Till, 
had an Eſtate in F ee · ſnmple, and that fo2 this reaſon, becauſe there is no remainder 
in them pzeſently, but upon a meer contingency, and upon a donble contingenty; 
and until this be made certain by the happening of it, nothing is in them bekoze this 
do happen. 

And19 H. 8. fol. 8. b. by Englefield, A man doth deviſe Land coH. fn Fee, 
and if he dies without Meir, that cheu M. to have che Land; this is a void de viſe to 

M. becauſe that one Fee-ſimple cannot depend upon another Fee-ſimple by the 
23 
And ſo this Cafe was adjourned to a further time. 

Afterwards, (S.) Termin. Hillar, 14 Iac. B. R. this Cale was moved again. . 

And foꝛ the firſt Point. 

Montague chief Iuſtice. Francis the ſon here by chis will hath an Etkate⸗tail, 
and the ſame (0 to be taken of neceſsity by implication, out of the wozds of the 
il; this pzoved by 16 Eliz. Dyer fol. 3 30. Clatches Caſe. 

The whole Court agreed with him herein. 

As fo2 the ſecond point, paying to a Cozpozarion lo much yearly fo2 ever. 

Mountague. This a Fce-ſiwple in them. 

Dodderidge Juſtice. Tf one doth deviſe Land to I. S. paying to I. D. and his - 
Deirs ſo much; this is in Law, a Fee - ſimple in I. S. becauſe the limitation of pay 
ment which ought to guide the pꝛetedent Eſtate is ſo. 

The whole Court agreed wich him herein. 

And ſo clearly by the whole Court, nullo contradicente „ fo both che 
Points, (S.) 

That firſt, This is an Ellate - tail in Francis. And 

That ſecondlp, This is a Fee. ſimple in John and William the Nephews, and 
therefoze Judgement was given foz the Plainciff. 
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Morrice Plaintiff, againſt Baker & Elizabeth 


Dxor e jus Defendants. 
Entred Termin. Mich. 10. Jac. B. K. 


Rott. 521. 


1? an Ac ton of Treſpaſſe , fo} aſſaulting, beating and wounding of his ſervant, 
per quod ſervitium amiſit, ad damnum 40 l. The Defendant, quoad vi, & ar- 
mis, the battery, and wounding, pleads Non. culp. and Juſtiſies the aſſault | and 
ſbews, that he was poſſeſſed of a(Poule, and there had a Light, time out of mind, 
That the ſer vants ot che Plaintiffe did intend, and endeabour to erect another houſe 
n acertain waſt piece of ground ad joyning to his houſe , and had erected certain 
eiffiver fo2 the houſe, the which houſe, if the ſame had been erected , would have ſlop⸗ 
ped up bis ſaid ancient Light; and foz this cauſe, that this would have been to bis 
Nulans; be ſtood in his own houſe, & cum quodam baculo, did thzuſt away Tho. 
Davis, & Richard Jones, his ſervants by him implped ju the building; and did then 
thꝛow down the timber ſo erected, and ſo doth juſtifie. 

Upon this Blea in Barre, the Plaintiffe demurres in Law, 

1. It was argued by Bridgeman & Coventry, foz the Plaintiffe, that this 
Plea was not good. Foz that the pꝛincipall point ot the Action, is the loſle of his 
ſer vice, as appears by 3 H.6. fol.5 4.b. 20 H.7. ſol. 5. That an Action of Treſ- 
paſſe lieth not, without ſaying, per quod ſervitium amiſit; and the Defendanc 
here in his Juſtification, doth Juſtifie the batterp, but ſaith nothing to the loſle of his 
ſervice; he hath therefo2e by this his Plea made no anſwer at all to the Piaintiffe, 
fo2 that which is che ground and cauſe of the Action (S.) the loſle of his ſervice, 
this ought to be by che Defendant confeſſed, and avoided, oz elle denied, the which 
is not here (o done; here is notbing ſhewed, but that they did this by the command 
of the Plaintiffe, he ought here to have pleaded Non culp. to all; in the Plea he ſaith, 
be thꝛuſt them away, this cannot be anp loſſe of ſervice. He ſhews that Thomas 
Davis aud Richard Jones the parttes,and ſervants, imploped by the Plaintiff in the 
building, and that he impedivit novum edificium , and thzuſt them away, quæ 
eſt eadem tranſgreſſio; unde, &c. 

2. Allo the plea is not good, fo; another cauſe,fo2 he ſhews that he was poſſeſſed of 
a houſe, but doth not ſhew of what eſtate he was poſſeſſed. 43 Eliz. B. R. Eedes and 
Marches Coſe in a Declaration, this is good adjudged , but otherwile it is in a 
plea in barre, as in this Cale; But in an Action upon the Caſe foz a Nuſans, there 
it is good, to ſay that he was poſſeſſed generaliy, without ſhewing of tbe eſtate, be⸗ 
cauſe this is but a conveyance tothe Action; otherwiſe it is here in a plea in barre, 
fo2 that upon this ples, no iſſue can be taken upon the Eſtate. 

3. It was allo further urged , that the matter of this Juſtification is no ſufficient 
cauſe of juſtification. Fo2 in the plea he ſaith, that they did endeavour foz to erect a 
Douſe, and that they did erect certain Timber, and thet the houſe, if it had been e- 
rected, would then have been to his Nuſans ; ſo that he thꝛew it down, befoze the 
ſame was any Nuſans to him, and noneſcan divine, whether it would have been a 
Nulans to him o2 not, befoze it happened. Alſo he cannot juſtify a batcerp , fo2 u 
Nulaus , to his poſſeſſion. = 

Ft was urged fo2 the Defendant, that the plea was good, and 10 R. 2. Fitz. title 
Labourers, placito, a good Caſe louching a juſtification ; there he anſwers the 
other Objection of Conabatur, bete their endeaveur was manileſt, a wrong at- 

tempted, 
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tempted, 16 H,6.fol,65. where one map juſtifp, and where not, in defence of his 16 H.s.f.65. 
poſſeſſion, a man map juſtify, 19 H. 6. fol.3. 9 E. 4. fol.28. 18 E. 3. fol. 22. 17. 19 I 
Aſſiſar. placito,24. | 28 _ 
That a Purchaler ſhall not have an Audita quzrela, befoze he be hurt, - + - - EET 
Coke. 5. pars, fol.101. b. in Penruddocks Caſe in the end of it, there it is held, 
That a Feoffee map abate a Nuſans, befoze he hath any pzejudice by it; che reaſon 
given, chat he ſhall pꝛevent his pꝛejudice, and not to ſtap till it happens ; there the 
Nuſans was executoꝛy, and yet might be thꝛown down, befoze the ſame came to be 
actuall. . | 
It was urged, that the Plea was good, without ſhewing what number of years 
he had in his Houſe: If this be good in a Declaration, where moze certaintp is re- 
quired, 4 fortiore, it ſhall be good in a Plea in barre. As touching this, Coke Coke 10 pam. 
10. pars. fol. 59. in the Biſhop of Sarums Caſe, where the differente is put between #-59-fec- 
an allegation, of a conveyance to the matter, ans the matter it ſelf; and ſo is 11. H.. 
fol. 8 9. where a pzelcription to a L eete, by a que eſtate, is good, being in point of 
conveyance; and ſo is 19 R. 2. Eitz. title Action, upon the Cale, placito 51. And. 
bere in this Cale he ſhews. that he was poſſeſſed ofthe Leaſe of his Þouſe, onely by 
wap of Convepance, to his juſtification, It was urged. That the Declaration here 
is not good; che Plaintiffe (bews therein. that ſervientes, & operantes, were beaten, 
but doth not ſh:w, how they were his ſervants. 

Coke chief uſtice. Me ſatth nothing here iu this his Pleato any verberation,fo2 
he ſhews that he was poſſ:ſſeo of the leaſe of a Pouſe , that che Plaintiffe had a 
piece of waſte ground, uxta &c. aud that the Plaintiffe, Conatus fuir, fo? co edifp 
there a Pouſe, the which, it he had finiſhed, this would have ſtopped his Lights , and 
that therefore be thzuſt them away, and bindzed them; and fan pꝛevention of this, be 
thiew that down which waserected. The Declaration here is good, and the Plain» 
tiffe ought not to ſhew therꝛin how he had retained chem. The Rule which was laſt 
put, is not good, being that this which is good in a Declaration, fhall be good in 
a Plea in barre. This Plca here, amounts to the gent rall iſſne. No Action is gi- 
ren to the Plaintiffe, here, if he hatth not loſle of his ſer vice, foz this is che ſole 
ground of the Action, given unto him foz this loſſe of ſervice , and if he hath no ſuch 
loſſe, then the ſervant is only to have the Action of Battery. If the Defendanc had 
pleaded here Non culp. and then only ſhewed, that impedivit with a ſtaffe, the Jury 
would then ſay, that this is no vattery, per quod ſervitium amiſit, when he ſaith, he 
did but onely hinder him; and ſo this Plea omeunts unto the generall iſsue. 

As to the ſecond matter, whether the Defendant may pull down the Nuſans be- 
foze the houſe be made, and ſo come to be a Naſans; J do much doubt of this; but 
I think he cannot do this, Nemo tenetur divinare, here it is onely ſaid, Gonatus 
fuit, to edify this houſe , rears up the timber, the Defendant hath no hurt by this 
fox he map afrerwards leave off again; the Defendant is not to pull this down, 
here he would pull this down, fo2 bis intent onely, whereas he may after fozbeare, 
fs} that melius recurrere, quam male currere, here it is ſaid, that molliter, he laiv 
his hands upon htm At one do take my goods, in ꝑeſer vation of them, I canot ſo do. 
Ik one comes upon his own land and intends to come upon my land, conat us eſt, 
tome on my Land, upon thi: imagination, I am to lap hands upon him, J never law 
in anp book, ſuch a Jultification,foz a Conation, becauſe he did not do it; and I do 
mach marvell, that anp oue ſhould give ſuch advice ſoꝛ ſuch a pleading as this is, the 
bett way for che Defendant had been co have pleaded Non culp. to all. 

Haughton Juſtice. This Action here refts upon two points and parts. (S.) The 
Battery, and the ſoſſe of his lervice , che oziginall is the Battery, if the Defendant 
anſwers to the battery, and doth well juſtiſte this, this is good, without ſayivg any 
thing, to the lolle of hig'ſervice. As in an Action brought foz an aſſault by ſetvant S; 
and chep do juſtify their aſfaulc, this is good. | FR 

| 5 


— 
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14 Eliz. 


Judgement 
for the Plain- 
tiffe, per curi - 
am. 


A Action 
upon the 
caſe for an E- 
ſcape. 


Term. Mich. 


44 Ez. B. R. 
&c, 


Avtcoche ſecoud-matcer, you have come too ſoon, to caſt this down, befoze it was 
made, foz if be hade an intent to build a wall, and lapes the foundation, you ought 
not to diſturb him fo2 this his incepcton, pou cannot pull this down. | 

Croke Juſtice. The Defendant ought to have damnum, & injuriam, oz bis Ju- 
Nification not good: i he have none ot chele, bis Juſtification cannot be good. It 
voth not here appear, that he hach any dammage, his Plea here amounts to the ge- 
neralt:Jſſuz.: Oue may cut down boughs , if they hang over his ground; here the 
Plaimtiffe hach not duilves, aud therefoze what he hathdone, not to be pulled down. 

Coke. There is no colour of any Def: nce to be made of this Plea. Oe ſaith al- 
fo iu his lea, that he was poſlefled of a teaſe fo2 cercatn pears, but ſhews not that 


this voth continue, chis is not good, and this ſhail not be intended. | 


It J am upon my K and, aud another upon his Land, and that he endeavours to 


tome co me, ano tu take my goods. I cauno! juſtity the coming upon his Land co 


beat him fo chts endeavour. 14 Eliz. au Action upon the Caſe bꝛought, fo beating 
ofhim, and his ſet vant; and omits thele woꝛds (S.) (per quod ſervitium ſuum 
amiſit) Judgement, and danunages gien generally, chert it was ſaid, that it ihall 
be intended, that the le dammages were given onelp fo2 the batterp. But there ic 
was ſaid, that when the JPlainciffealledges two things, and an Action is bꝛoughe 
fo2 both of chem, and dammages given generally, theſe ſhallbe ſaid to be given fox 
them both; and therefoze it was adjudged here by the whole Court, that he ſhoulv 
have Judgement for no part; here he might have pleavcd the generall iſſue , and 
this had been his beſt, and ſuteſt way. 

Bat tuch demurres axe deſperate. 8 

Che whole Court clear of opinion , that the Plaintiffe here needs not to ſhew, 
bow he was retained his ſernant, and ſo the Declaration here is good, and the 
Juſtification bad, aud therefoze by the Rule of the Court, Judgement was given 
fo: the Plaintiffe. 7 bh" | 


— 


May Plaintiff , againſt Proby, & Lumley 
Sheriffes of L Oo ND ON, 
© Defendants. 


Entred Termin. Mich. 13 Jac. B. R. 
. Rot. 639. 


12 an Action upon the Caſe foꝝ an Eſcape bzought againſt the Sheriffe of Lon · 
don, and Middleſex; who pleavs that he had taken the party, upon a Latitat, and 
that in winging ol him from Iſlington prædict. unts the goale, Reſcous was made 
of him , and ſo returns the Reſcous; as the ſame was, The queſtion was, whether 
bas a good return, pp net? | | 
575 Caſe being of great concernment , was argued by Counſell of both - 
Coventry, Fog the Plaintiffe urged, that this return of the Reſcous is not good, 
and ſo this ts no good JPles;. but that this Action upon the Caſe well 1yech agaiuſt 
the Sheriff, foz ſuffering:of this refſcous., though the arreft was but upon a mean 
pꝛoteſa; the Action weil lies for this eſcape , being once taken by him, and this is 
moved by a He ſiuent uf a Caſe ſhemet in Court, which was, Termin. Mich. 44 
Eliz. B. R. Rott. 177. between Waldoe and Lamberd, where it was held, that 
a Reſcous ſhall not excuſe the Sherilfe in an Action upon the Caſe, baaugbt by the 
party, upon the eſcape. Allo it is here ſaid in the return; that in byingnig of him 

from 


_— 
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t rom Iſlington prædict. he was teſcueo from him, whereas nothing was at. all ſaid 
befoze of Iſflington, aud lo the return not good. This will be the difference (S) that 
a Reſcous ia ſach a Cale, as is here, ſhall diſcharge the Sheriffe , as to the King; 
but not as to the party himſelf. The Book of 16 E. 4. fol. 3. is againſt this, but 
Lamberds Caſe is adjudged in point fo2 the Plaintifte, ( and not upon the point of 
travers, as hatch been urged. And if this ſhould excuſe che Sberiffe , che lame 
would be very miſchievons, foz then no ſuch mean Pꝛoceſs ſhould ever be ſerved ; 
the Sheriffe may take with him poſſe Comitatus, if he will, in caſe ofa mean p10» 
ceſs, and 16 E.4.fol.3. it is not the p2incipallCaſe, but an opinion there put obi- 
ter in the argument of that Cale , but in Valdoes Cale it was ſo adjudgeo in 


point, contrary to the opinion in 16. E. 4. | | 20 

George Croke, Fo2 the Defendant, That this return is good; the party was 
here arreſted by the Sherifke , upon a latitat, and reſcued from him, as he was 
bzinging him to Pꝛilon; an Action upon the Caſe lyech not againſt the Sheriffe foz 
this; and herein there will be a difference, betwecn an Arreſt upon a mean Pꝛoceſs, 
and a Reſcous made, and where it is upon an Execution, as to the parties remedy 
by way of Action upon the Lale , where the Arreſt is upon a mean pꝛoces, and a 
Reſcous made, no Action upon the Cale lieth foz this by the partie; fo2 that upon 
everp mean Pꝛoces, the Sheriffe ought nat co take with him, poſle Comitatus. 
16 E. .f ol.3. this very Cale is put by Catesby, and agreed, that during the time, 
the Plea hangs in Pꝛoces, the party (hall not have an Action upon the Caſe againſt 
the Sheriffe, if a Reſcous be returned, becauſe the party may continue his Pꝛoces 
againſt the Defendant ; otherwiſe where a Judgement is given, and the party in 
Execution by his bovy, a Reſcous there ſhall not excuſe the party; where it is but 
upon a meane pꝛoces, there the pꝛejudice is onlp the loſſe of che Pꝛoces, and he may 
have a new pzoces; and with this difference agrees. 3 H.6.Ficz.title Attachment 
placito 1. and 7 Eliz. Dyer. fol. 7 Eliz. Dyer fol. 241, placito 74. where the 
Rule is put, that upon a Capias ad fatisfaciendum, q; a Capias utlagatum, after 
zadgement, the Sheriff himſell (hall be charged foz the eſcape, otherwiſe the party 
hath no remedy, he ſhall loſe his Debt; but otherwiſe it is, in Cale ofamean P10- 
ces. As to the manner of the Plea (S) apud Iſl ington prædict. this agreed to be 
wle ( but the plea being, that having been arreſted in bzinging of him from Iſling- 
ton, in the Countie of Middleſex to pꝛiſon, he was reſcued from him, this is good, 
6 H. 7. ſol. 12. to this purpoſe, where it is in Caſe of an Execution, this ts then no 


plea foz the Sheriffe; io; he ought here to take with him poſſe comitatus; otherwiſe 


it is, npon everp mean Pꝛoces. 25 | = 
Coke chief Juſtice. This is a very great Caſe , and wozthp of good conſidera» 
tian, whether the Sheriffe may return a Reſcous, in his diſcharge, upon an arreſt in 
a mean p2oces, the Taſe remembzed in 44. Eliz. was ſo, as it hath been cited, that 
in luch a Caſe, an Action upon the Taſe did lie agaiuſt the Sheriffe ; but as to this; 
Qui bene diſtinguit, bene docet, where the Arrelt is, at the ſuite of the Ring, and 
a reſcous returned, potentia ſequi debet juſtitiam, non antecedere, and the Book 
of 16 E. 3. Fitz. title execution placito. 49. is ſo to be underſtood, where the party 
taken, is reſcued, the Sheritf ſhall be diſcharged, fo2 any fine to the King, becauſe 
be hath not his body; but this ſhall not diſcharge him of the Action upon the Caſe, 
as to the party himſelf, at whoſe ſuite he was taken. The arreſt here, was upon a 
latitat, and this in treſpaſſe declares, but with an intent to implead him in debt; this 
foꝛ the Juriſviction oi ibis Conrt. A reſcous is no excuſe of an ill return; as it was 
adjudged in 44 Eliz, As to the other matter moved, ik Ill ington be not named be- 
koze: this is idle. ; | „ | 
Coke Iuſtice. This Reſcous here ſhall excuſe the Sheriffe à tanto, ſed non 4 
toto, as to the Dammages ; this is the firſt time of moving this. 
The Court upon this fit{kopening, inclined to be of opinton fox the NE > 
| | this 


16 E. ;. ſol. 3. 


16 E. 4. f. 3. 


3 H. 6. Fitz. 
title Attach- 
ment. placit.2 
7 Eliz. ce. 
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16 E. 4 f. 3. 
Stat. of aft. 
2 CIP 43+» 


8H.4. f.19. 


Fitz. Nat. Br. 
fol, 402. 


this retura was not goss; dar of this the Court woulofarcyer avviſe ; and theres 
kde dy the Rule ofthe Court, this Taſe w adjourned to another time. 


- Afcerwarvs, (S.) Termin Hillar! 14, Ja. B. Ri this Caſe was moved again, 


and argued 8 | 4 81 
Mourtague chief ſuſtice. This is a great Caſe, and of great cauſequence, aud 
fit to be very well conſideted ae. | | 
. Haughton Iuſtice. At che Dherifte takts ane upon a mean poceſſe, after a Re- 
ſcous, luffers hun to eſcape ; ſhall the Dheriffe be exculeb faz this, oz not? 
- Mountapue. Feta Non feſans, as if a Sheriffe refult to xxyceute a Pzoces , an 
Action upon the Cate lieth againft him 402 this. ala 3634 

Dedderidge Iuſtice. If the Sheriffe ſuffers a pyiſoner tu eſtape, an Artion up- 
the Calt fv} tyis Mech agatuſt him. Mete it ts to be conſibered ; Uihethee it wall 
be ſo in Cale of à reſcous by hum returned upon a mean pʒoteſſe, the partp being ar 
reſted, n reſtucd. Mo power by iutendment is able to refit the Sheriffe., and his 
power, who hach poſſe Cothitarus, at his command, wherhtr he ſhall be compelled ta 
raiſt ihis fozce of the Countie, log to ſerve , and txecute every mean proceſs that 
comes unto hin, this is che vuelp matter now confiderable, if he be not tompelles to 
do this, then there man be a power Rronger then he.. 

M ue. The Law doch alwapes ſuppoſe che Sheriffe to be ſtill with fojce. 
The point herein this Cale-veing, whecher che Dheritfe , acreſting of one upon a 
mean pzoces, who is reſcued-from him, (hall oz this Reſcous be excuſeo , oz not. 
Dodderidge. The Action upon the Taſe here bought, doth not lie 16 E. 4. fol. 
3. this is ſo there agreed by the Statute of Weſtminſter. 2. capite 43. It is 
greatly ia derogation ofthe Ring,thar che Sheriffe Hould return, that he tould not 
have the body there, proptet teſiſt entiam. And Coke 5. pars. fol. 115 in Toliambs 
Caſe, in a Mzit of Eftrepemenc,the Sheriffe may take pofſe Comitatus, ens ſo in 
a Replevin by 8. H. 4. fol. 19. where che Sherilfe retarns that he could noc have the 
beaſts ; fv2 which return, he was amerced. If che Sheritfe takes one in execution 
fo2 debt, and after ſuffers dim to eſcape; chere che Debt is gone, and the pores ler- 
ved; and therefoze , if he Goulv not have in ſurd a Caſe his temety againſt che 


' Sheriffe , by wap of Action, he only chen be withbur all remeby, but it 


is not ſo here in this pyincipall Caſe, foz here it is fo: the indempm- 
ty of the perſon, this being upon 8 mean pꝛocea, he hach not by this loſt his debt, 
but onely the perſon, which may be taken again; and therefoze che Sheriffe ſhall 
not be puniſhed koz this reſcous, by an Arttou upon the Caſe; and by Fitz. Nat. 
Brf.102. the laſt caſe iu his wt of reſcous,char a wꝛit of teſcous licth by the party, 
againſt the Refculſozs , by which it appeareth, that he is not without remedp ; buc 

thts Action upon the Caſe here dy dim bzoaght agatilt the Shertffe, doth not lie. 
Haughton. J did at the firſt much doube of this Cafe , but now, fo) that ic ſball 
he milcFirvors tothe Dhrriffe to be compelied , to have with him alwapes, poſſe 
Comitatus, and the party alwayes hath his renmrvp, as it hath been ſhewed; chere- 
fore J hold, thatthisArcion upon the Caſe, bought here againft the Sheriffe, 
doth not lie; and the Recinſo} ſhall be voubly puniſhed: by the Ring, and by the 

vat ty. | 

: Croke. Jdid long time much doubt ol this Caſe, but J am fully reſolved , that 
this Action upon the Caſe doth not lie againſt che Sherifke, the Sheriffe may pun- 
nich the Reſcuſſo2s , ſab modo, thts tetunn is good, it the Sl eriffe returns, that he 
was reſcued from him by a ſtranger, this is no good return ; but if he further adds 
theſe weꝛds. Er non eſt Inventus, in baſliva mea, this is good, but not other- 
wiſe ; fo if he leave theſe wozbs our of che return, the retorn then is not good; 
The Sheriffe is compellable, to make the Arreſt, and it he be once in the cuſtovy of 
the Sheriffe, there he (hall be charged, but bp his ſaping, J aricit pou, he is not 'y 
(is 


? 
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this in his Cuſtody, fo2 to charge him with an Action, and here this Action doth not 


lie againſt the Sheriffe. „ = h 
Mountague. This is a great Caſe, Here the Sheriffe returns, that de had ot 


— . ——— — IT 8 —  — —_—_— — — — 


reſted the party, and that in bꝛinging of him towards the Pꝛiſon, be was Reſcou- = 


ſed from him. As touching this matter, thele differences do appear in our 
books. 

The firſt difference is this. Ik in the arreſting, the party is re ſcouſed, be it upon 
an Execncion , oz upon a mean Pꝛoces, No Action foz this Ipeth againſt the 
Sheriffe. 

The ſecond difference; ff the Pꝛiſoner be arreſted,and in bzinging of him towards 
the Goale, he is reſcouſed from him, No Action liech fo) this againſt che Sheriffe, 
( as this puncipall Cale here ts) the lame being upon a meane pꝛoces; and ſo is 
16 E 4 fol 3. befoze remembyed, 

But if it be upon an execution, Caveat vicecomes, But if he had arreſted him, and 
bzought him to the Goale, then it is no good return fo2 him to lay , that the Goale 
was bꝛoken, and fo he was taken from him, as the Caſe in 16 E.4. fol. 3, Baſtard 
Falconbridges Cale is, When a Pꝛiſoner is once taken, and in Execution, there is 
then a determination, of all che mean pꝛoceſs; But otherwile it ts, where he 1s caken 


upon a mean p:oces,fo2 there he may have a new pzocesagain. 


By the Statute of Weſtminſt. 2. capite 43. touching the returns of Sheriffs. 
Multoties etiam falſum dant refponſum, mandando, quod non potuerunt ( exe- 
qui) præceptum regis propter refiſtentiam poteſtatis alicujus magnatis, de quo 
caveat vicecomes, de cetero, quia hujuſmodi reſponſio, multum redundat in 


dedecus domini regis, & coronæ ſuæ. 7 Eliz. Dyer. fol.241. upon an Execution, 


there is no return to be made; otherwiſe, where it is upon a mean pꝛoces; the rea- 
ſoa is, becauſe che Shertfle is not bound to have poſſe comitatus, uponeverp mean 


pꝛoces; If the Sheriffe cakes one upon a mean p.oces, befoze he commits him to 


the goale , the party cannot have, a n Action foz the reſcays, otherwile it is where he 


is in 122iſon, where ehe Shtriffe hth anAction given unto him, fo reſcous done, 


there the Sheriff is chargable over tothe parcy, and is ſubject to an action, where 


he may have an Action, as where the party is in Executfon , but not otherwile. 


Pere in this Cale, we do all agree, that the return here is good, and thac the Acti- 


on upon the Caſe here lieth not againffthe'Sheriffe. | 
Dodderidge. A Refcuſſos ſhall be-doublp puniſhed, ko; upon the return of the 
Shertife , be ſhall be fined to the Ring, and an Attachment ſhall iſſue out a- 


gainſt bim. . 

2. Theparty alſs hall have a Wait of Reſcous ag ainſt him; which is pjo- 
ved by 3. H. 6. Fitz. title Attachment, befoze remembꝛed; and Fitz. Nat. 
Bre v. title Reſcous, the laſt Caſe. 

And ſo by the Rule of the whole Court, che return bere of the Sheriffe was 
eld to be good, aud by conſequence, the Action upon the Caſe here bꝛougde againſt 
the Sheriffe liech not. 

And cherefoze by the Rule of tbe Court, nullo contradicente, Judgement was 

entered, quod querens Nil. Capiat per bllam, 


D d 1 Howſon 


16 E. 4. f. 3. 


16 E. f. 3. 


Weſtm. 2. C. 43. 


7 Eli. Dyer 
f. 241. 


3 H.6, Fitz, ; 
tit. Attack N 


ment. 


Jrdgement 
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Howſon Plaintiff, againſt Sir William Fountain 
Defendant. 


A Writ of 12 a Mit of Erro, to reverſe a Judgement in che C. B. foz him, the Erroꝛ 
Error. alsigned wes, to2 that the Defendant in C. B. appeared per Wilde, Attornatum 
ſuum, and no Chziſtian name of the Actoznep is entered. 
The Lourt was moved to have this amended. 1 
Coke chief Iuſtice. This is not good, neither can the ſame be amended; we 
cannot know what is intended by this And ſo when J was at the Bar, it was in 
the like Cale reſolved ; where a Defendant did appear per Cutting Attornatum 
ſuum, withaut any Thuſtian-name, and reſolved; that the ſame was not good; and 
another Cale thcre was here of the ſawe nature, where a Defendanc did appear 
per Higgens Attornatum ſuum, without any Chziſtian name, and held not good, 
but if it had been once right, with his Chriſten name, and afterwards the ſame 
omitted: In ſuch a Cafe we may well amend this, foz we have here a good war- 
rant iy the Reco2d to do this. | | 
Dodderidge Iuſtice agreed with him herein; and ſo is the Caſe in Dyer, where 
one did appear per Willburn Attornatum ſuum, and held not good, and that this is 
not to be amended. r 
Afterwards the Counſel fo2 the Defendant, perceiving the opinion of the Court 
to be againſt him, that this was nat good, no) pet ameudable, moved the Court foꝛ 
AlCeiarre d Certiorare, ſuppoling che Recoꝛd in C B. to be otherwiſe; and accoꝛdingly a 


$3 1 


Rudge' Plaintiff, againſt Thomas 
Defendant. 


Covenant. 12 an Action of Covenant, the Plaintiff 2 Declaration lets fozch, That 

th: Deleudaut was Narſon of Dale, qud did Covenant, that the Plainciff ſpoulo 

have his Tiches of certain Lands fo x 3, years ; aud that afterwards he reſigned, 

aud another Parſon inducted, vp which means he was ouſted of his Tithes, and 

fo this cauſs the Action Maug rt. 

+ The Ockendaut pleads in bar, the Statutes of 13 Eliz. cap. 20. and 14 Eliz. 
cap. 11. fo2 Non-reſidency, upon which Plea, the Plainciff demurred in Law. 

It was urged fo; the Plaiutiff, that the Plea in Bar was not good, becauſe ic 

is not averred, that the Defendant had been abſent from his Parſonage by the 

ſpace of 80 days in a pear, fo; otherwiſe, che Covenant is not void by the Sca- 


7 —— 
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Sy | AT 315 5 333 ĩðxV!ů $7 5 | 
exe testa . the Defendanc : It was alledged, that the pleading of the Statute of 
13 Eliz. is idle, but by the Statute of 14 Eliz. this Tovenant is made void ; fo: 
by the Statute, all Covenants ſhall be all one with Leaſes, made by ſuch Par: 
ſons: And in this Cale, if this had been a Leaſe, this had been clearly void bp 
ſurrender of the Parſon ; and ſo in Caſe of a Covenant. 
odderidge, & Haughton, Juſtices. : The Statutes of 13 and 14 Eliz. bo 
tevdle with aſſurances at the Common Law, noz intended to make any Leaſes 
void, which were void at the Common Law; and therefoꝛe this Covenant here, is 
not made void by the Statute, unleſs he be abſenc Eighty days from his Par- 


ſonage. 


* 


Coke 


2 Trim TY 5 ac. J T 


CAT faſtice I agreed Herein wich them: Ik a Parſon doth. Covenant, that 
— Enen his Land fo 21 pears, and he atcerwards Reſigns, be ſhall be 
| Canenent; ſo u be be bound by his Obligation co make ſuch a Leaſe, - 
| Web and ſo it was adjudged in the C. B. in the Dean 
And ſo it 1, 


by abſente . days, 
In this Cale, by "= rule of the Court, Judgement was given fo? the m_ 2 
tiff. | ain- 


tiffe, per curi- 
am. 3 


| Bacon Plaintitfe, againſt Waller 
Defendant. 


"Ported 1 Mich. 13 Jac. B. * . 
„ 62: by 


Na rie, William Waller the Avowene, confefſeth the Leaſe made to d 
Winchcomb, who makes another L eaſe: co John Waller, from the 25 dap A Keplevint 
May, whoafsigas this Loaſe unto William Waller the Avowant, being allo ſei Avowry, _ 
of the Frer holo fox the whole term (but one day) d abo, by reaſon of this 
Leaſe now, as a Leale made 25 Maii, Habendum a datu, fot 31 years, (and from 
the day of the date j upon this Avowyy, the other vemurs in Law, and bez cauſe, 
ſheweth' thao bete is a depareute- from the Leafe firff afledged, and by which the 
Awowant claims; and if no departure, pet here is a ſurrender of — being 
mave tw bim who bad the Free. bold. 
be url Nueſtton moved; when this Leaſe ſhould begin, (S.) being made the 
25 of May, Habendum 4 dar, wherher it ſhall begin the ſaid 25* dap of May, 
e nat; co this purpoſe Clayton Caſe, Coke 5 pars, fol · 1. remembzed, and n Eliz. 
, fol. 286. Coke 5 pars, 
a Calo between Powe) andNanney was likewiſe urged, which was Termin. fol. 1. &c. 
Trin. 4 Iac. in Scaccario, where a Leafe was made in like maner, as in this pꝛin- Termin. Trin. 
cipal Cale; and the iference there taken, where the dap is parcel of the compu- 4 lac. &c. 
tation of time, and where it isparcel in point of Intereſt. 5 
5 Eliz. Dyer, fol. 218. Che cale oł an'Jurollnent, where the day ſhall be ex 64g 
cluſive, and where not. 
And a caſe which was, Termin. Mich: 8 Tac. B. R. entred Termin. Trin. 8 Iac. 
B. R. Rot. 150. Lluellen & Morgans caſe, a Monmouthſhire caſe, where a . f. 8 6: 
Leaſcwas made, 1 Maii, Habendum a datu præſentium, and declared upon aLeaſe 
made n die darus,the Jury ſound the Leaſe to be a datu preſentium: The queſtion 
was, whether this hav maintained his declaration: it was adjudged,chat this finding 
of the Jury was purſuant to his Declaration, that the Oetlatation was good, and 
Lluellin accopdingly recovered ; and in this caſe, by the Judgement of the tourt, a 
Leaſe mave, Habendum à datu. & a die datus, is all one. | ES 
As tothe ſetond queſtion, whether here was any farrenver of the Leaſe, on not; f 
the tale fop this —. That Leſſee fo) pears makes a Leafe totheLefſo) fo2 allthe 
term, ext 
Wege dec. hath 8 a'viC-joyned Leaſe, and not as a ſur 
render, 


| 


| 204. I ani, Trin 14 Far) * 


render, being pollelled by vertue of the Leale ; and Ceiſev' w Wal dk his Free- 
hold. e 207 ons An value! NES 
Goke chief Inſtice: I would not in this'Cale-have deftiurees Abourp. 
but would have pleaded unto it. we will peruſe the Netzes chat hade deen cited; the 
beſt wap is to walve the Demurcer ( being u deſperste coutſe ot Face,) and 
to plead tothe body of the matter, and ſo to put the trut or the mattet Miſſue- 
As touching the Surrender, if Leſſee fo) 100 kene genus unto his Lend x, Alf 
bis term, (extepting one pear) this is no ſmtender cleerip; and io fiketbiſe it is, it 
there be a ſaving to himſelk, a moneth, a week, oꝛ [ddpf."this is no ſarretider ! an 
this ts very cleer, that he ſhall have this, 48 in TevermF;; the mam and Pitnctpall 
point is, A Leaſe made, habendum, A dae, & : A 78 darus,whether ches be all one, 
U2 not. th: 
As cothis, The whole C. agreed in opinion accopding to the Judgement given in 
Judgment for - Luell ns Tale, that the ſame 1s all one, that che Avowry is good, and us departure, 
the Avowant and that unleſſe the Dale by waived, an Auel ta illue; by the Rule of the 
per Curiam. Court, Judgement to be giv fot 


pn z13Cl 


Tiſasl Plaintiffe, 28 5 dir William Eſſex 


CLIZEELD F EE 


£9 1077 
1 N an Action oł Covenant, The Caſe appeared to be this, Sir William Eſſex 
did Covenant with Tiſdall the Plaintitfe, quad þaþerer, poſlideret:, & occu- 
An Aden paret, ſuch Land, from ſuch a time, fo the ſpace ot 3: pears, without any diſtur- 
ef Covenant. Hance, and the Plaintiffe did alſo Covenant to pap unta him 200. I. a pear rent fox 
the ſame, and being duch in his enjoying thereof, bjought his Action of Cove- 
naut. 
— Foz the maintaining of which, ads in Judgement of Law be a 
| cood leaſe, Sir James Harringtons Caſewas cited, which-was. Mich. 36. & 37 
Nich. z Eliz. B. R. Rott 236, where it was Reſolpeds Thot Articles of agreement to have 
37 Eli: Ei. 5 Land foz ſuch a time, Reſolved to be a good Leaſe, ( But Nota, that in that Caſe 
Cc. there were wozbs vf demile, and alſo rent reſerveg.) In this Caſe it was objected, 
It was not ſo, and that this ſhould be no Leaſe; ta this it was anſwered, That Ar- 
ticuli Cleri, ſo called, pet the ſame amounted tu an Aet of Parliament. Af one be 
ſeiled of Land, aud doth licence another to enjoy his Land, and to occupie the ſame 
fo} a time certaine, this ſhould be a leaſe, as it: was urged. And if a Licence ſhall a- 
mount unto a Leale; ; lo will a Covenant alſ. 

Coke chief Juſtice. The difference wil be, between a.Covenant made by one, 
being owner ofthe Land, and where che ſame is made by a Stranger, who bath no- 
thing at all in the Land; If the (ſame be made by one who is the owner of the Land, 
with ſuch a rent to be paid, this ſhall amount unto a leaſe, otherwiſe it is, where the 
ſame is made by one who hath nothing at all in the end; and this will be the diffe- 
teuce. In the 1. Caſe it ſhall amount unta a Leaſe , but in the ſecond Caſe, where 
he hath nothing inthe Land, it ſhall be onelpas a bare Covenant, and no moze. 

Pere in this Pꝛincipall Cale, ic was ſaid, that the Loꝛd of Northampton was 
ſeiled of the Land, ann ther eloꝛe che firſt woꝛds, becauſe he was not the owner of 
the Land, did onely amount unto a Covenant, and not unto a Leaſe. 

An Objection was made, that here is no ſpeciall diſturbance laid, as it is in the 
col 9. pars. Earl of Shrewsburies Caſe, Coke. pars. fol. 46. that here is no breach of Cove- 
1. 46. Ec. nant laid, and that (impedire) is not good, without ſame ſpetiall allegation of di- 

ſturbance, that the firſt Pꝛeſident foz this is, Coke lib. Entrees fol. 9. (impedire) 
„Abit. as it was urged, ts not lufficient, but he ought to have ſhewed (coment) 
It ts laid here, that he did a conatus, to take the poſſeſſion,” and chep did 
dilturd him, and put him out. 


Nota the dif- 
ference. 


Coke. 


Termin. Tron 15. Fac: 


Coke. This is a lufficient diſturvauce, 9 Ailifar. If J have but one wap to mp 
M ill, an Aſſile licth, if I am hinoered in the ultug of my wap, by him who is owner 
of the Land. In Wis pzlncpat Caſey here is a good diſturbance 180. 

Dodderidpe Juſtice. Jt this here, as it is oy be not a bꝛeach of the Covenant, 
J do not then know, what fall be a best. 

Coke. Oe votb here Covenant to do this, this half be a as Alan all men, as the 
Caſe in 18 E. 4. fol. 20. b. is, of a generall, and a ſpeciall Licence. 

And ſo without any further debate, The Court over- ruled this Caſe, that here 
wat a clear beach of Covenant. this being a very plain Cale ; and therefo:e by the 
Rule of the Court, Judgement was given, and lo entred fo2 the Plaintiffe. 


Fleming Plaintiff , againſt Teates Defendant. 


Entred Termin. Paſch. 10 Jac. B. R. 
Rott. 11 3. 


14 a Wie of Ercoz to reverſe a Judgement given in the Court of C. B. Jn an 
Action upon the Caſe there bzought upon the Statute of 13 R. 2. capite 5. fo; 
ſuing the Court of Admiraltie, fo2 a thing done infra Corpus Comitatus. Ju 
which Action, 20 l. dammages, and 20 s. Colts was given. 1. erro inſiſted upon 
becauſe he doth not ſap, that it was enacted by the Statute of 1 3 R. 2. but (quod in 
ſtatuto continetur, the Pzelidents being, quod in ſtatuto in Parliamento te- 
nent. &c. | 

Curia Dver-ruled this, to be no crro? at all, 

The ſecond erroz, That the Declaration was not good, (Si quiz facta, facta fue- 
rit, whereas it ould be, (fuit) and 5 Mar. Dyer. fol. 159. cited. 

Coke chief Juſtice. It ane (ues me in the Court of Admiraltie, J map well 
ſap, ſigna tata, facta fuir, op fuerir, this is good, thep are not co ſue there in the 
Avmiraltie, if chep make it not co appear, that the matter was I ſuper al- 
tum mare. | 

Dodderidge Juſtice, Agreed with him herein, and that this is a ſufficient affir- 
mance of che matter. 

A third Erroz, iets alledged, chat apud Briſtow, attachiare fecit, & com parere, 
coram & locum tenent. five preſident. the erroz, becauſe he ſaith, that he ſued be- 
fo2e the Lieutenant of the Court, and doth not ſay, be ſued befoze the Lieftenant of 
the Admiraltie, and becauſe he did not ſap, locum cenent. of the Admirall ; but of 
the Court ( Tudicis ſive preſidentis) this not good, as it was urged. 

Coke. They map lay this, as they will make their Recozd, the Attachment was 
fo to appear befo2e the Admirall oꝛ Judge, 02 Lieutenant of the ſaid Court, and he 
ſaith, that he was Lieutenant. 

Haughton Juſtice, It it was locum tenent -this g 00d. 

Curia. This is their name, if their Recoꝛd be 10 , thep are to be punithed, fo2 
their vexation. 

A fourth Erroꝛ, becauſe it is ſhewed, that he appeared befoze ſuch a one, nuper 
judicis. Curia O ver- ruled this. 

A fifth Erxroz, becauſe in the recitall of the Dcatute of 13 R. 2. it is in this 
manner, (S) inter alia enactitat 


18 E. 4. fol. 
20. b. 

Judgement 
ſor the Plain - | 
tiff, &c. 


Error. 
Stat. of 13. R. 
2. c. 5. 


S Mar, Dyer. 
f.159. 


Curia. This is good, notwithſtanding, Dive & Manninghams Caſe in the 


Caſe in the Commentaries, fol.65. 
The Court over-ruled all the errozs aſſigned, and by the Rule of the Court, 
Judgement was affirmed. Th 
2 


adgment af- 


per 
C iam. 
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Indi ment 
of murder a. 
gainft two. 


Plow. Com. 


Coke 9 pars. 
Ge. 


Sir Matthew 
' Coy bailed. 


Kinſman one of them, ridr$ in, dzads 


indebted to the Plaintifft in (ſuch a Dum, loꝝ non- 


Termin. Trin. 14. Fac. 


5 Io N F e Cary. 


Pon a Avoittnicht de Murder . two, By the grand Jurp, Billa; vera 
found, as to one of them, and man ſlaughter, as to the other, how co Mo- 
ceed. 

Coke chief Juſtice. This is poſſible ſo to he, and it map be good; fo2 the one 
map have malice, and the other not; he map come in by chance, and ſo kill the o- 
ther, as it in u Fed Gamwiforghen,, And lo pÞpthe teach ofthis Caſs, be. 
ing that Ferdinando Cary, and Oſeband, werd in the field fighting upon a quar- 
rell, Sir Matthew Cary, Gſually rid Firth aud 19 8 them in ügbte, and his 

aff G ſebanck through, and kil- 
led him. In this Cafe, this is cleerl but — in him, and murder in 
the other, lo is the Commentaries, and Mackallyes Caſe, ꝙ pars. 65. 

The whole Courc agreed with him herein. 

Exceptious were then moved es che Nudictment, the ſame being quod felonice, 
percuſſi t, and doth nat ſap, ad tunc, & ibidem. 

Coke: fo; then not good. 

: Jt 3 further urged, chat chers was neither place, no? time ſhewed, quan» 
o pere 
But as is this it was ſai, That there were two ad-tuncs,and (wo ibidems. 
This held to be good, by the whole Court, billa vera, as to Ferdinando 


Doddevids ze Ioſtiee. de is to anſwer to ihe Fndictmenc, which is of murder. 

Coke. The beſt way is to habe N new/Indicement, fog that this is not good, a 
a new Indictment againſt Sir Matthew Cary, and chis co be fo2 man-flaughter; 
fop this finding of cha Aux camo; de ſo tnvozled:, upon this Indictment, the belt 
way, ts haue ſeberall quuictments agaluſt them, and not one. 

Dodderidge. An one oj panes _—_ map be pectatty ſo ſet don, and well 
enough. 

Coles Andthe ref of the Judges you cannot pꝛoceed againſt bim by Jndict- 
ment agon this ena ſement, dut — Indicement. Aud ſo by the Rule of che 
Court, # new ꝓndictment was to be drawn again Sir Matthew Cary, who by 
the Rule of the Court was bailed. 


Ca 


Lingen Paintiff, againſt Broughton 
Detendant. 


N an Action upon the Caſe fo2 a pꝛomiſe, upon Non onal pleaded, a ver- 
dict „ Was given ker he Plmntiffr. It war moved in arreſt of Judgement, that 
the Declaration was not good. And as touching this, the Caſe was, that I. S. being | 


payment of which, the Plaintiffe 
purpoſed to ſue him; foꝛ preventing of which luice , the Defendant came unto che 


Plaincffe,ond deſired hem to fozbeare him foꝛ ſuch areafonable cime,andif he did not 


2205 then pap the Plaintiffe , the Defendant pꝛomiſed to pay the ſame to him, the Plain- 
tiffe fecs fozthsthat-upon this his proril he did acoozdingly fozbeare co ſut — 


Termin. Trin. 14 Fac. : 


and ſhewerh furcher that J. S. did not pay him, aud that the Defendant alſo refuſev 
to pap him, une ke en bꝛougbt, and a verdict againſt che Defendant. 

It was urged kon the Defendant, that the Declaration was not d pod, becauſe it 
is not ſbewed therein, how J. S. became firſt indebted unto the Plaintiffc , and this 
was urged upon the Pꝛeſident in Coke. lib. Entrees, fol. 2. Bechers Cale. 

2. It was urged, that che Declaration was not good. The Pꝛomiſe being, that 
if he would fozbear I. S. fo a reaſonable time, if 1.5. did not then pay him, he would, 
aud doth uot ſbew in certain, what time this ſhould be, that he ought to fozbeare 


Croke Juſtice. If one be indebted to anothet in 10 l. a chird Perſon ſaith unto 
him, that if he will fozbeare him fo2 ſuch a time, and if then he papes bim not, he 
doth allume and pꝛomiſe to pay him; and the other doth not pap him. In an Action 
upon the Caſe fo2 this pzomife in his Declaration he ſhews, quod cum, ſuch a 
one indebitatus fuit, unto him in ſuch a Sum; the other aſſumed as befoxe, this is 
good, without ſhewing how he became indebted to him; and ſoit is, if one being 
indebced co another in ſich a Sum, ſaith to him, fozbeare fo} ſuch a time, and pꝛo- 
' mile co pap it. In an Action upon the Caſe fox this Pꝛomiſctb, in his Declarati- 
on, he needs nat to ſhew how this Debt grew due to him, no moge ſhall he do here 
in this pꝛincipall Laſe. 
Dodderidge Juſtice. Derethe-verdict hath made this good, which fiudes, that he 
was indehted to him in ſuch a ſumme, and findes the Aſsumpſit allo, as befoze, and 
therefoze this is good, fo; here in his Declaration, in this Caſe, he ſhews that the 
ather was in debted unto him in fach a lum; this he ovelp here allevges by way of 
inducement to this Action , and foz this caufe, he is not to ſþew hom the debt grew 
due; the Accioy being grounded upon his pꝛamiſe. And ſo by 
Dodderidge, Haughton, & Croke Iuſtices, the Declaration here is gosd, wich- 
out ſhewing, (coment in debitatus fuit.) | 
This Cale being afterwards moved againe. 
Coke chief Iuſtice ſaid, Notwithſtanding aup of the exceptions taken, the De- 
claration is good, fo2 here the Defendant at his _ pꝛocured the -fozbearance of 
che debt, ad bpUits: he did 4ake\ſpecial notice of the gebt, what it was, and there⸗ 
foꝛe good; the debt might grow eps 2 bigs chat the inteſt ate was in⸗ 
dcbted to him fot, and here the fozbearauce is requeſted by the Defendant, foz a rea- 
ſonable time, and this is good, and doth much Affer from the Cale, that was here 
ad judged touching fo2bearance to be per paululum tempus, which Caſe was, Trin. Trin. 8. Jac. 
8 lac. B. R. Sackford againſt Phillips. held to be no good conſideration, foz the in- B · R. Scc. 
certainty ofthe time. Pere in this Caſe it is to fo2beare him, per rationabile tem- 
pus, tunc ſequens, & dicit in facto, that he had fo2bozn him foz ſuch a time, this 
hall not make it good, if bad befoze, fo; incertainty. 
Vut the ©ourt was cleer of opinion, that the Declaration here is good; and the 
Caurt (hall ad judge what ſhall be ſaid to be a reaſonable time. Were the Plaintitfe 
did foꝛbear him toꝛ 8, pears, here the Debt is certain, and this doth differ from the 
Caſe vi fozbcarancc, per paululum tempus, he did here fozveare hum foz eight years, ludgement 
( which is a reaſonable time) And therefoze by the Rule of the Court, Judgement for the Plain- 


was given tor the Plainciffe. riff, per criam, 


Termin. rin. 14. Fac. 
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Jobnſon Plaintiff , againſt Cullamore 
Defendanr. 
An er : 12 an Act ion upon the Caſe upon a Pzomile, upon Non aſſumpſit, pleaded, a ver- 
— dict was found foz the Plaintiffe. It was moved in Arreſt of Judgement, that the 


Judgement 

or the Plain- 
tiffe, per curi- 
am. 


Trror. 


Declaration was not good, there being no good conſideration therein expeſſed; the 
cale being this, The Defendanc being to account with the Plaintiffe, pro diverſis 
debitis, in ſimul computaverunt, and found upon the Accounts, to be in arrerages 
in ſuch a Sam, & in conſideratione inde the ſame dap, he div aſſume and pꝛomiſe 
to pay this, at a dap to come, at which time he failed co pap the lame; hereupon 
the Action bzought. It was urged that the Declaration was not good, by reaſon of 
the incertainty, not ſhewiug, the pꝛomile to be made in conſideration of fozbearance, 
but in conſideratione inde. 

Dodderidge Juſtice. An Action upon the Cale is included, in everp debt upon a 
pꝛomiſe; This aſſumpſit here, in conſideratione inde, is good, notwithſtanding 
the Dbjection made againſt it. Ik be had aſlumed, at another day, to pay this, at a 
day to come, this had been good; this here is a dutp, pꝛeſently to be paid, oz alter» 
wards , by bis pꝛomiſe to pay this. 

The whole Court agreed with him herein, that in conſideratione inde, he aſſu- 
med to pap this, the ſame is good, without ſhewing any conſideration of fozbear- 
ance, becauſe this was noc any oziginall debt, but where it was an oziginall debt, 
there in conſideration, that he will fozbeare, be pzomileth to pay, this is good, but in 
this Caſe, here is no oꝛiginall Debt, but the lame upon the account, is reduced 
unto a Debt, by the finding of him to 'be ſo much in Arrerages. 

And ſo the Court was cleer of opinion, that the Declaration was good; and 


_therefoze by the Rule of the Court, Judgement was given fo2 the Plaintiffe. 


Pipe Plaintiff, againſt Alger Defendant. 


IN a Wyit of Erroz to reverſe a Judgement given in the Court ot C. B. in an al- 
ſault and Battery. 1 Erroz in the verdict, was this, That per ſacramentum 
Proborum, & legalium ( hominum) mas leit out. 8 
Coke chief Iuſtice. This is well amendable, being in a Judicial p2oces. 

A ſecond erro2, a verdict fo2 the Plaintiffe, and dammages given, & conſidera- 

_— per curiam, tyhereas it ought to be, Ideo conſideratum eſt per Curiam, 
uod, &c. 
7 Guria Overruled this erro}, all this being but the recitall of the Court. 

A third erro2, becauſe there was no continuance entred, after the Tic ok en- 
quirv of dammages awarded. 

Coke. After the Tit of enquirp of dammages, there oaght not to be any con- 
tinuance entered. Foz that this is the award of the Court, and you may continue 
this, if pou will, but no neceſlity there is, to do ſo; the return of the ſaid Tit, is a day 
given to him. 'The Blea here is ended, by the firſt Judgement; the Tit ok en- 
quiry of Dammages, untill it be returned, nothing to be done, and then che ſecond 
Judgement is co be given. 

Dodderidge and Haughton Iuſticer, J 2 R. 3 fol.3. there is a queſtion touch- 


ing uances to be entered. 


Toke. This is good both wapes, aud J have known _ ſo uſed , by the courſe 
ofthe Court, 


5 


o 
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Nota, That all the Clerkes of the Court being demanded cyetr knowledge here- 
in, they all anſwered, that there was no neceſſity to have a continuance entred, after lodgement 
the Ant of enquiry of dammages, was awarded. affirmed, per 

The Court agreed, the Judgement to be well given, and accozdingly , by the iam. 


Rule of the Court, the Judgement was allirmed. 


Phillips Plaintiff, againſt Wickes 
| Defendant. 


Na T2over, and converſion of ſa many Yogs-beads of Cyder in London, The Trover & 
Defendant pleads batlement of: them unto bim, to redeliver to another iu the Converſion. 
Countie of Oxon, to ſpend in his houle , the which accozdingly he had done, and 
takes a travers, abſque hoc, that he converted the ſame at London, aut alibi, ex- 
tra Com. Oxon, upon this Plea the Plaintiffe demucredin Law. | 
The Plaintiffe declares upon a bailement, in London, and a converſion in Lon- 
don, The Defendanc pleads, that the ſame were bailed co him, to deliver over co 
another in enother Tountte. | T 
It was urged fo2 the Defendant, That the Declaration was not good, becauſe 
there is p'ace ſhewed where the Delivery was made, But that was over. tuled. 
It was then urged fo2 the ]Iaintifte, that the Defendants Plea was not good, 
amounting but co the generall iſſue. | 
\/ Dodderidge Juſtice. | The difference in out Books is this (S) where one doth 
juſtific, fu another County and ſhe ws a ſpeciall cauſe of Juſtification, as by reaſon of 
a ſpecia l warrant of a Juſtice of Peace,in a ſpectall place, there ſuch a travers map 
weil ve tiken but where the thing is meerlp perſonall; as here in this principal 
Cale, and altoget er tranſitozp, there otherwiſe it is. 
The Plea here in effect, is no moze then Non culp. the generall iſſue, and ſo not 
od. 
; The Court agreed wich him herein; and therefoze by the Rule of che Court, * — 


Judgement was given fo} the Plaintiffe. " per cxrions 


„ 


Nota, foꝛ o Rule, per Curiam. That if in any Ejectione firme, 02 in any other Fotis. 
Actiou, which &irrs the pollſelſion. Ik a Rule be given to the Detendanc, to an- 
wer, and he doth not, and upon this, another Rule is given peremptozilp to an- 
wer, if he failes, in this alſo, pet no Judgement ſhall be entred againſt him, upon 
a Nihil dicit, but upon mo ion made in open Court; And that if any Atcozney of the 
Court, do contrary unto this Rule, he ſhall be foz this, foz the future, debarred of his 
pꝛactile. This was then agreed by the whole Court foz a Rule, to be obſerved at 


the barre, and by the Attoznepe, co this intent, that chikts ſhall not be uſed, to 
trip men aut ol their Polleſſions. 


Amſon Paintiffe , againſt Walcot 
Detendant. 


Nan Action of treſpas, laid to be done, 1. May, the Defendant pleads a releaſe Treſpas, 
co him, made 1 Junii, and takes a travers, abſq; hoc, that he was guilty at any 
time after the firſtof June ; the Queſtton, whether this travers be good, 02 not ? 
Coke chiet luſtice. The dap in treſpaſs is not materiall, he ought here to have 
traverſed, in this manner (S) abſque hoc, that he was guilty , before , oz after 


1 Inns» ; 
Er 8 


110 | Termin. J rim. 14 Tac. 


HT rem 


A lecond matter was moved in this Caſe, touching the execution of a p2oces , to 
Arreſt one, whether the lame was duely executed, oz not, che lame being directed 

unto thzee, oz to any of them, to Arreſt one, two of them did execute che ſame , and 

38 H.8.Dyer. Arreſted the party; whether this was well executed 02 not, upon the bookes of 38 H. 


1.62. 8. Dyer fol. 62. and 1 Mar. Dyer. fol. 93. and 27. H 8. ſol. 6. b. 

- Mer. Dyer. Coke. Two map well execute this, becaule this is fo the ſervice of the King, to 
ee £5 Frecute the W2ocels, and ſo it was adjudged 45 Eliz. in this Court, in a Caſe bee 
b ' tween Hobbs, ndKRiag, and c<8ce is no question to he made of ii, the Tale there 


45 Klix B. x. was a tteſpaſſe laid to be 9 Tac. the Defendant Juſtiſies by vertue of a warrant, 

ug & Kings 10 Jac, and takes a travers abſque hoc, that he was culpable vefoze the warrant to 

85 bim made, and did not ſap, befo:e and after, and therefoze the travers held bad, per 

| Curiam. The Marrant there was unto thꝛee oz two of them, two did execute the 

ſame. and this held co be good, and well executed, per curiam. 

The Court agreed with him herein, that the travers was not well taken, that the 

Judgment for wares was well executed; and lo vy the Rule of the Court, Judgement was given 
che Plaintiff. fo the Blaintiffe. | 


Ratclife Plaintiffe, againſt Clarke 
1 | 1 Taetendant. 


Debt. fo an Action of Debt upon a Bond, wherein two were bound unto the Plaintifle, 
The Condition was, that if they, oz either of them, upon requeſt made, ſhould 
pay, fo2 lo many Barrells of beere, as ſhould be delivered to them, ſo much 
fox every Barrell , as ſhall be agreed upon between them; and che pay- 
ment of this money, by the condition of che Bond, to be made within five 
papers afterrequeſt. The Plaintiffe in his Declaration ſets fozth , that he deliver- 
ed ſo many bartells of Beere, and had agreed with them to pay 10. s. fo; every 
Barrell; the which Sum he had requeſted of one of che Dbligozs, and fo2 bꝛeach, in 
not papment of the monep, the Action bzought; the other pleads, that there was no 
ſuch Agreement made. 

Coke chief Juſtice. It two are bound unto one, that they oz either of them ſhall 
pay ſo much, as veto e, upon requeſt, he ſhews a requeſt, aud no payment ; this is a 
good bzeach. hs | 

Haughton Juſtice. An iſſue is here offered, that there was no agreement, but 
this is here certainly ſhe wed, and there is alſo, a good beach ſhewed. | 

Coke. The requeſt here, makes this ſufficiently certain, the requeſt made to one, 
& non ſolvit. This ts very cleere, that here he hath his election to require pap- 
ment of the one, o2 of the other, and if upon this, payment is not made, this is a 


beach of the condition. 
The Court agreed with him herein. 
udgemennt: An Exception was then taken fo the Dekendant to the Declaration , becauſe 
fo che Plain- he ſhews , that he did requeſt papment of the one of the O vligozs, and that the other 
tiffe. did not pay him; but this exception was diſallowed, and therefoze by che Rule of 


the Court, Judgement was given foz the Plalauiſte, 


Hix G. UOxor Plaintifte, againſt Harriſon 
Defendant. 


Deb Nan Action of Debt: The Caſe was this (S.) A feme Executrix takes a 
” - {Pugband, they bzing an Action of Debt, as Executrix, they recover, and have 
Judgement; but in bar of this, the Utlary of the Pugband ts pleaded, and upon 

this a tap of Judgement pꝛaped. _ 

oke 


—_ 
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Coke chief uſtice. By this Utlarp, clearly the Husband fozfeics nothing cf the a 

Goods which the Wife had ag Executrix, foꝛ that he onelp had them in the right of Jodgemene 

bis Mike, as Executrix, and ſo is the Book of 21 E. 4. for che Plain- 
Che Court agreed with him herem, and lo by the Rule of the Court, Judgement 25 

was given fo the Platntiffs. | 


T he Bayliffs of Ipſwich Plaintiffs, againſt Martin, 
& Parker, Defendants. 


1 an Action of Debt foꝛ Rent: The Caſe was this, One Denny, and another, pebt @ [| 
were Leſlees foꝛ pears, by demiſe of che Plaintiffs rcndzing a pearty Rent; Den- Rent. 
ny aſsfgns over his part unto Martin, one of the Defendants ; the other Leſlee 
makes his Till, and thereby makes Parker the other D.fendant his Erecutoz, and 
dies; Rent is behinde, after the Aſſignment, and after the death of the other Lel⸗ 
ſee, and fo2 this Rent, an Action of Debt was bzought again the Defendants, 
againſt Martin the Aſſignee, aud Parker the Exetuto of the other Leſſee, and this 
Action bꝛought againſt them in the deber & detinet; whether this Action were well 
bꝛought oz not, was the ſole queſtion, - 
Coke chief Iuſtice. Two jopnt Leſſecs rendring Rent, the one of them grants 
away his JIntereſt to another, a jopnt Action of Debt lies againſt them both. 
It was urged, that ſeveral Actions of Debt ſboulo have been bꝛought, and not 
a jopnt Action, the contract being here detcrmined : If L eſſee fo2 yecrs aſsignns — 
over his term, and dies, the Alsignee, and not the Executoz of the firſt Leſſee, is 
to be ſued fo2 the Rent. | 
As appears by Walkers Caſe, Coke 3 pars, fol. 24. where two Caſes are cited 2: T. pats. 
fo this purpoſe, and upon this reaſon, (S.) vecaule the paibity of Contract is deter- Cafe. 8 5 
mined by the death of the Leſlee, and therekoze he cannot charge him in point of 
Contract. 7> 
Coke. An Action of Debt here well lieth againſt them both, in the debet & de- 
tinet, koꝛ here they are now as Tenants in common, and no other Action ok Debt 
could they have. | : 
The Court ſeemed to agree with him herein, but would not at this time over- 
rule it And therekoze this Caſe was adjourned unt il andther time. 
. Afterwards, (S.) Mich. 14 Iac. f. R. this Caſe was moved again, and much Term. Mich. 
debated: And it was urged, that here the Defendants have divided poſſe ſsions, and eee 
divided Intereſts, (S.) the one of them by an Alligument, and the other as Erecu* ved again. 
toꝛ, ano thetefoze they ought to be ſeverally charged, with ſe veral Actions ot debt; 
and to this purpoſe 11 E. 3. Fitz. tit. Debt, placito 50. was, femembyed. 11 E.3 Fit. 
Haughton Iaſtice. The Action is here well bzought againſt boch the Defen- tit. Debt, pla- 
dauts : If one having a Leaſe foz years of twenty Actes of Land, rendzing Rene ©7250: 
and he grants over co another che twentieth part of the Land, this ſhall not make 
the Leſſoz to bung his Action of Debt fo2 the rent of this twentteth part ſo grant- 
ed over, the Leſſoz ſhall not ve foꝛced to have ſeveral Actions. 5 
Croke Juſtice. Severance of the Land, ſhall not make a ſeberance of the 
Action of che Plaintiff, if it would, great inconveniencies would follow, by the 
ſeverall aſſignments of under-cenancs amongſt themſelves, and of which the Leſloz 
might not have notice, and therefoꝛe he map at all times reſoꝛt, fo: bis rent, to his 
firſt Leſſee; and there foꝛe here the Action of Debt, as it is jointly bought agatulf 
both the Defendants, is well brought. 
Dodderidge Iuſtice. The Action of Debt is alwapes grounded upen the de⸗ 
miſe, che which caxtinues ſtill one and the ſame, notwithſtanding aup alteration made 


by the Tenants, as if the Leſſees do make partition, oz do alsign this over ur te 
| = Cez twenty 
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twentp p leverall perſons, it it would be very intonbentent to foxce the Leilo2 to bung 
twenty Actions a gainſt twence ſeverall perſons; the which the Law will not com- 
pell him to doe. 
Judgement The Court cleer of opinion, that this Action of debt was well bꝛought, and ſo by 


og Plein · the Rule of the Court, Judgement was gtvan fo} the Jlaintiffe. 
ie. 


— — — — i an. 


Takes Flaintiffe, againſt J. S. Defendant. 


| fo a Pꝛohibition, upon altbell in che ſpiritaall Cdurt, to habe tithe of Mills. 
Prohibition on a ſugeſtion of a modus to be paid, fo2 the ſame, and a Prohibition granted, 
ti the of Coke chief Juſtice. Jn lom Caſes, tithe is papable fo2 Mille, and in lome Caſes 
Mills. not /; No perlonall tithe by the Statute is to be paid foz Mills, but where by ſpe- 
ciall uſage, the ſame hach been paid, and not othcrwile. 
The Court agreed with him herein; and therefoze upon che (ame lug geſtion, a 
pꝛohibition was grant cd. 


Nota, A pro- Nota, That another Pꝛobibition in like manner, was mobed koꝛ upon a ſuggeſti 
hibition tythe on of a modus, to pay ſo much by a cuſtome fo? all Mills erected, oz to be eretted, aud 
of Mills. this appeared to be a new erected Mill: whether the Culſtome (hall run to this op 
not; upon the Statute of Articuli cleri. capite 5, 
Coke chief Juſtice. This modus cannot go to chis new Mill fo? an ancient Pill, 
vour modus ſhall be allowed, but not fo2 the Mili newly erected, the Cuſtome will 
Sonſultation not extend unto it; and therefoze by the Rule of the che Court, fo2 this uew mill , a 


[xg per Conſultation was granted. 


> 


Kota. Nota, Touching the Charter of both che Univerſities of Oxford and Cam- 
| bridge, gaanted unto them and their pzocecdings, bp fo2ce and vertus thereof. 

ls: - Coke chief Juſtice. Ju 8. H. 4. A Charter wos granted to both the Univerſities 

ok Oxford ano Cambridge, to enable them iu their pzoceedings. Thep by fozce of 

their Charter, div pꝛoceed in tempozall cauſes, in a tivill manner, their Bower be- 

ing firſt by this Charter, afterwards by the means of the Earle of Leceſter, they iu 

13 Eliz. Act 13 Eliz. obtained a confirmation from the Queen, by Act of Parliament, by which 

Confir mati · their Charters were confirmed, and that thep might pzoceed by foꝛce of their Char⸗ 

— ter, as befoze they had done their pzoceedings befoze, by their Charter, being againT 

the Law of the land. Pophum was very much, aud ſtronglip againſt this, but af- 

cerwards, when he did ſee that che Act ek Parliament was palled fo? then; Thea 
be wiſhed, that they would pzove honef men in their Proceedings. 

Coke Chief luftice, It a Miniſter of Julkice hach a warrant to Attach the 

goods of another; if he ran do it and ds it not, an Action upon the Cale lieth again 


I ſceno cauſe, but that the Univerſities, may now pꝛoceed, as befoze they habe 
done, and that by reaſon of the ſaid Act of Conftrmation of their Ps 
The Court agreed with bim berein. 


Nuts. Nota, Touching Endictments upon penall Lawes. 

Coke chief Tuſtice; Said, Me dio much marvell, that any one in an Sm: 
will recite the Statate in certain, becauſe then a miſrecitall of the ſame in any part, 
ſhall make the Endictment vicious, but they may lay, and conclude, < and chis is the 
belt and lureſt wap ) Contra formam Statuti. 


Nota. Nota, Exceptions were moved, to avoid an Utlarie, i in Baron &-Feme: 1. Be⸗ 
cauſe the Wife cannot be an Utlage, but waive. 2. The ſame as comparuit, fo; 
eomparuerunt. | 

It 
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It wa queſtioned, whether this Auarte unge ve thus avotocd, vp wap ol ercep- 
tions upon a motion, the Clerks of tue Court affirmed , that by the courſe of the 
Court, in ehe lame term, ſuch an utlary mig ot be avoided upon exceptions by a 
motion in Court, but thts being in another term, it could not be avoided, But by a 
lit of erroꝛ, and not otherwayes. It was therefoze moved to have him bailed, 
upon the Tit of Errod. Es | 
The Court granted this, but withall laid, that he ought to appear in perſon, 

the next term, and ſo aſſigne his erro2s, to reverſe the Utlarie. 

Coke chief Iuſtice. Dver ts alwapes to be ovlerved, fo; qui a jure diſcedit, va- 
gus erit, & omnia, omnibus erunt incerta. 


Nota, Touching a Demurrer, end what ſhall be laid co he a good cauſe ok De- 
murrer. | | 

Coke chief Iuſtice. Ik an Action be bꝛought for three things, and the Defen- 
dant, aulwers onelp unto two of them, and ſaith nothing at all to the third, the JIlatn- 
tiffe may well demurre upon him, fo2 this cauſe ; fo ik in this caſe he Replyes, all 
this (hail be diſcontinued, and cberckoꝛe without all queſtion, in ſuch a caſe the Plains 
tiffe may very well demurre; Herlackendens Cale, 4. pars. fol. 62. remeiubꝛed 
to pꝛove this ts be ſo. 

The Court agreed with him herein. 


Webbs Habeas Corpus. 


Pon the return of the Habeas Corpus, it appeared that Webbe was amerced, 

at A, Juſtice ſeate, in the foreſt, foꝛ putting of his ſheep there to depaſture, 
and he being queſtioned fo2 this, Jultifted the having of them there, Foz this his 
contempt, he was there fined at x3 |. anda Noble, this being of him demanded, 
be refuſed to pay it, foz which reſuſall, be was by them committed co Pꝛilon, And 
beiug now pꝛeſent in Toure, by Habeas Corpus, exceptions were taken to the re- 
turn, that the ſame was not ſuffictent foꝛ bis commitment, and the Court wos mo- 
ved to have him bailed, and the booke Cale in 30 E. 3. fol, 10. touching the expo- 
ſition of the Statute De male factoribus in partes was cited therein. 

The firſt exception taken to the return, becauſe it appears not by the return, that 
this was an offence, within the Fozreft. 

2. It doth not appear by the retutn, befoze whom the Yuſtice-ſeat was held, as 
it ouggt to be by the Law of che Fozzeſt. 

Coke chief luſtice, As touching the Juſtice-ſeat, befoxe whomſoever this is 
held, the ſame is good. infra les doles de Forreſt , this is to be taken, to be infra 
les boundes of the fame. As tothe Jaipriſonmenc, whether they may do this there, 
02 not, J will of this adviſe, | 

Dodderidge Iuſtice. Youcaunot have common of Paſture fo ſheep, by the Foz- 
reſt Law. 

Coke Agreed with him herein, unleſſe it be by Pꝛelcription; here a wzong was 
done in the F021eft, by which the verte ts deſtroped, fo? ſheep do bite very low; the 
Statute of Chartade forreſta, is an affirmaute of the Common Law; and there- 
foze pou may pꝛeſcribe againſt this, As to the baiuug of him (which was payed.) 
Tf the Impziſonment be lawkull, then he is not ba:{able; otherwiſe it is, if che im- 

piiſonment be not lawfull. 21 C. 3. a good Cale, as touching this matter, and the 
triall of it by Certiorare. - 

Dodderidge. He cannot habe ſheep there, by the law of the Foꝛꝛeſt, here he hath 
done a wn juſtifies the lame w2ong by the Law, he ought co have punih- 
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Nota. 


Habeas Cor 
PU. 


30 E. 3. f. 10. 


21 E.. 
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4 A 3uttiftcacion was ihen ottered, that this Locus, in quo, was purliew. 

matte Janyed The Caurt would adviſe, ag touching, the batuug ol bim, and ts without atip 

per curian. further debace, this matter was adjourned; the party remanded, che Court refuling 


to baile bim. 


Font. Nota, per Coke chief Juſtics & Curia, foꝛ a Rule to be ovſerved, touching De- 
elarations, that the laintiſfe ought to declare the lame term, oz the term aftcr that 
the Baile is kyled, he being in Cuſtodia Mariſcalli. 


Nota, Touching Amendments of Declarations, the Cale was this. A Decla- 
ration of the laſt term p2zap'd to be encred this term, befoze the entre of it. 

Hitcham Ser jeant, moved the Court, co have the Declaration amended the 
ſame (being in treſpas) the treſpas was laid, to be in (Eſtden) whereas in truth, 
the place was miſtaken, fo2 it was (ÆEskden) a (t) fo2 (k.) The Defendant to this 
had pleaded Non culp. after this lea pleaded, the Court was moved, to have this 
amended. 

Coke chief Iuſtice, & Curia, This is matter matceriall , he hath here plainly 
miſtaken the place; we cannoc amend this, being in a Declaration of another term. 
to tois he may pleade what matter he will, we cannot amend this, without the al- 

ſent of the partp, and if he will aſſent to this amendment, he may then emparle, un- 
till the next term. e do not like of luch amendments, without the olleut of par- 
ties, the Plaintiffs beſt wap, is to begin again. 

Broome Secondary, Jnfozmecd the Court, that this is a uſuall courſe, to have 
ſuch amenomeuts, befoze the entry of the Declarations, but not afterwards; and 
that this Declaration here, is ſtill in paper, and not entred, and therefoze it map well 
be amended. | | | : 

Coke, & Curia. Det we will not give wap to have this amended , without the 

Z | aſſent of the party himſelf, who ts the Dekenent; and if he will aſſent to this ameny=- 
E ment, be map chen have an Emparlauce, untill che next term; this here is a mate- | 
 - riall mitaking, ano by this, there ts a good advantage givin to the party, the which 
we cannot take away trom him, after his Plca put into this Declaration; Foz here 
the Caſe is n5 other in effect, but where one layes a treſpaſſe, to be done in Dale, to 
ehis th: Defendantpleads Non Culp. afterwards by wap of motion, the Plaintiffe 
| would avotye this miſtaking, by way of amendment, alledging chat this creſpaſſe 
Amendment Was done in Sale, and ſo would ouſte the Defendant, of the advantage , which the 
denyed. Law hav given him ; which cannot be witiout the aſſent of the party, who not here 
alſenting, the Court retuled to give way to an amendment. | 


N 0's, 
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Roſewell Plaintiff, againſt Welſb Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 854. 


1 Treſpes xe I Action of Treſpaſs and E jectment, foz the tryal of a Copyhold effare, up- 
I on a lurrender, the Plaintiff declares upon a Leaſe made by che Heir; upon Non 
culp. pleaded, a ſpectal verdict was found, upon which, The qucſton did arile up- 
on the cutom of a Copy-hoid eſtate, and the ſurrender of the ſame : J being found, 
That by the Tuſtum of the Wanoz, when a Copy-holdcr would ſurrender his e- 
Qate, this being out of Court, ought to be done unto two Tenants of the Panoz, 

| and 
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and the ſame, by the Cuſtom, ought to be pꝛeſented wichm one pear after the lur 
render. 0 
Fn this caſe, ſuch a ſurrender was made to the uſe of the Defendant, unto the 7 
two Tenants who paid the Rents co the Lo2d , indedebita , and which two Ce | 
nan's dyed within the pear, and befoze any Court held there foz the Panoz : The 
queſtion was, Mhether this Hail ve a good lurrender, if the ſame be preſented at 
the next Court held koꝛ the Manoꝛ, and whether the acceptance of che Rent, by the 
Lo2d, ſhall amount unto an admittance. 

It was urged, that here the two Tenants dy:d befoze the ſurrender was pꝛeſen⸗ 
ted, and that therefoze the lame was to come unto the Petr, who made the Leaſe 
to the Plaintiff. 

It was likewile urged, that the Law hath great regard unco particular Cu- 
Noms, and doth much favo2 them, as 8 E. 2. Fitz. tit. preſcription, placit. 50. 


8 E. 2. Ec, 


Nota, That by the cuſtom of Kent, if a man be hanged foz Felony, the King 
ſhall not have annum diem, & vaſtum, noz the Loꝛd any eſcheat of theſe Lands in N 
Kent, the Cuſtom there hinders it; and ſo by the ſpecial cuſtom, an Infant max 4 by” f 
deviſe Gavelkinde Land, at the age of 15 pears, as appears in 21 H. 7. fol. 17. 21 H. 7. f. 17. 1 
and Coke 5 pars, fol. 84. Perymans Cale, touching ſuch particular Cuſtoms, | es 

It was then urged fo2 the Dekendant, the point being onely, Whether the ſur 
render here ont of Court ſhall be good, and of koꝛce to binde the Meir, befoze that 
this be p:cfented fn Tourt: It was urged, that it ſhall binde him, fo that the Leaſe 
here vy him made to the Platnciff, is not good; here by the Cuſtom, (as it was ur- 
ged) a certain time is limitced fo2 the pzeſentment of chis ſurrender, and this is to 
ve at the next court, and this is a good con vepance to binde the Copy- holder aud 
his Meir: Mo court as pet held, ik anp ching here hath happened, ſo that this ſur- 
render cannot be pꝛeſented; this peradventure map (ſomewhat alter tho caſe; the 
caſes put upon (ſeveral cuſtoms in Kent, and other places, map well be agreed, but 
are not to be applyed to this caſe in queſtion. 

Two Objections made againſt the Defendant, and his title by the ſurrender - 

The firft, That Herring the copy-holder, who made the ſurrender is dead, and no 
pꝛeſentment made of this. ne. 

This is no Odjection, fo2 one who is by wꝛong in poſſeſiten of a Panoz, map 
make admictances of copy-hoids, being dominus pro tempore, and this a Dilleis 
\o2 may do, as appeareth, Coke 4 pars, fol. 24, in Clark and Pennifathers caſe, Coke 4. pars. f. 
this Pꝛeſentment to be made of the ſurrender, by the two cuſtomarp Tenants bes fol. 24. Kc. 
foze it be done, is but a Ceremony to notiſie this, and therefoze death happening be- 
foze, ſhall be no impediment fo2 to hinder this, fo2 the Copy-holder hath given all 
by che ſurrender befoze,and nothing at all doth pals by this Pꝛeſentment; this map 
be reſembled to the caſe of an Obligation, delivered into the hands of one as an 
Elczow, to be akterwards delivered, as appears by 27 H. 6. fol. 7. and = 
14 E. 4. fol. 2. & Coke 3 pars, fol. 35. b. in Jennings and Braggs 4. red 
Caſe, put in the end of Butler and Bakers Cale, that if death happens befoze che 
ſecond delivery, this ſhall make no alteration, and Coke 4 pars, fol. 29 b. in Bun- Coke 4 pars; 
rings Caſe, it is reſolved in caſe of a ſurrender by a Copp-holver, that if be dies fol. 29. fc. 
befoze this ſurrender be pꝛeſented in Court, this is not material, no2 ſhall be any 
ways pꝛe judicial to the party to whoſe uſe the ſurtender was made, & Coke Coke 5 pars, 

5 pars, fol. 84. b. in Perymans Cale, the ſurrender is void, ik it be not pꝛeſented f. 34. b. c. 


in Court. 
Obj. The ſecond Dbjection made is, That the two Tenants who did cake the 


ſurrender, dyed within the year, and befoze any Court held. 
Tu anſwer to this, it was urged, that this is leſs material, then the death of the 
Copy-bolver, who did lurtender befoze the ſame pꝛeſented; foz theſe two Tenants 


are Juſtruments in a leſſer degree then the Lozd ie, to whom the lurrender is _ 
they 


* . 


5 
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Coke 4 pars; 
f. 23. b. &c. 


24 Eliz. &e. 


they are Jnftruments onelp to teſſ iſie the ſurrender - and the cuſtom bere is not, 
that this ſurrender ought to be pꝛelented of neceſſity by them who cook the ſurren- 
det; but it che lame be y2elented by any one at the next Court, this ſball ſuffice to 


make the lurrender good; this may be reſembled to che Cale in 1 H. 7. fol. 9. a. 


where a Judge takes a Connuſance of a Fine, and dies, his Executoz ſhall certifie 
this Connuſance, and it ſhall be engroſſed; aud lo is Buntings Caſe, if he dies be- 
foze Pꝛeſentment of the ſurrender, upon pzoof of this, it map be afterwards well 
zelented. 

£ It was then urged fot the Plaintiff, that Herring the Copy-holder, who made 
the ſurrender, 28 Eliz dyed, and his death is found befoze any Court held, his 
Deir enters, and makes a Leaſe foz peats co the Plaintiff, until the JPzelentmenc 
in Court ve made of the ſurrender, the title of the Heir is good, and the party to 
whoſe ule the ſurrender was made, hath uo title at all, until the ſurrender be p2e- 
ſented in Court; ſothat the point is this, a Lopy-holver ſurrenders into the hands 
of Tenants, and dies, whether his Petr- map enter betozc the Pꝛelentment of this 
ſurrender ; if he may, then it is fo2 the Plaintiff, the Defendant having no title, 
until he pꝛocures an admittance, and a pzeſentment of che ſurrender ; here the par- 
ty who ſurrendꝛed is dead, and alle the party to whom the ſurrender was made, is 
dead, befoze any pꝛeſentment made of the ſurrender ; whether now, after their 
deaths, this ſurrender map be pꝛeſente d. 

It was urged, that this cannot be, and that here che parties, to whom the ſur- 
render was made, are but as Inſtruments to convey this unto the party to whole 
uſe the lame was made Inſtruments, to convey this unto the party to whole uſe 
the lame was made, & nihil operatur by this, till che lame be pꝛeſented; foz 
in the intrum, untill this Surrender be pzeſented, he who made che Sur- 
render, hath fill the ſole Intereſt, and map take the Pꝛolits; this Inte- 
reſt remains in him, and ſhall come unto his heir, like unto a Charter of Feoffmenc, 
with a Letter of Actozmep to make Liverp, befoze this be made, in the interim, all 
the Jntcrcſt veſts in the Feoffer, until Liverp be executed; and ſo in caſe of a bar- 
gain and ſail, upon the Statute of 27 H. 8. cap. 16. of Intollments; until In- 
rollment the Land remains in che Bargainor; and ik a Stranger enters into this 


Land, he ſhall habe an Aſſiſe, and an Action of Treſpaſs foz the Pꝛolits taken; 


fo} by this bar gain and ſale befoze Jurolmenc, it is but inchoatum non perfe- 
ctum, fo? this Judenture of Bargain and ſale, gives nothing to the Barganee, 
until the Decd be Inrolled accozding to the Statute; ſo in this Cal?, the party to 
whoſe uſe the ſurrender was made, takes nothing at all by fozce of this, until the 
ſame be pzeſented in Court. : 

Coke 4 pars, fol. 23, b. Pennyfethers Caſe, A Copp-hold Eſtate diſcends un- 
to the heir, he may en. er befoze admittance, and habe an Action of Treſpaſs foz that 
be hath, this by dilcent; but he who is to have a Copp-hold eſtate, by a ſurrender 
made unto him, he cannot enter befoze this be pzeſenced, foz he hath no Intereſt in 
it, befo2e the ſame be pzeſented; as it was held 24 Eliz. in Homes and Dixons 
Caſe, and ſo the difference will be betweenthe Peir who comes in by courſe of di- 
cent, the Gꝛant being made to his Anceſto?, and another Stranger who comes in 
by courſe of ſurrender (and hath theſe wozds) (S.) dominus conceſſit, & admiſ- 
ſus eſt ; but when the heire of a copy- holder is to be admitted, he hath onely theſe 
words (S) & admiſſus eſt, but without thele woꝛds, (S.) dominus couceſſit, being 
the woꝛds of grant of the Loꝛd, uſed upon every ſutrender, che reaſon of this is, 


becauſe his Anceſto2 had the Copy hold befo1e. - 


In Perrymans Caſe befoze remembzed, it is there demanded what remedy, if the 
Copy holders will not pꝛeſent che ſurrender made out of Court; che anſwer there 
tz, (S.) caveat emptor, he at his peril is to perfect all which is requiſite to his aſſu- 
rance, ſo that the party to whom the ſurrender is made, hath no Title, until the 
lame be pꝛeſented in Court. 2 

26 Eliz. 
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26 Eliz. m Galla ways Cale, the queuion was, whether he which ſurtendzen 

mig bt have an action upon the Caſe againſt the Lond, fo2 not holdingof his Court, 
and admitting him to whom the ſurtender was made » Reſolved, That the party · 
who made che ſurrender, might have his Action againſt the Lozd, hut not the 6 
ther co whom the ſurrender was made; and in this Caſe it was ad judged, that un⸗ 
til admittance bpfo1ce of che ſurrender, the party had nothing, it was onelp incho- 
idge Juſtice, demanded who ſhould habe the of the Lind, in the 
interim, until the ſurrender be pʒeſenten. „ 1 

Anlwer was made onthe Defendants part, that he towhomthe ſurrender was 
made, ſhould have the (ame. 8 1 5 

Dod deridge. Chis camot be lo, the Cuftom here is lain to be, that he is to 
have nothing befoze the ſurrender de pꝛeſented: No poſſeſsian given unto him, be- 
foe this be done : No eſtate, noꝛ pet any poſſeſsion is given unto him, by this fur- 
renver made out of Court, befoge the lame be dzoughe in and p1eſented in Court, 
the Lend eannot haveths, be being onely made as an Inſtrument, foz the ſerling 
of this according to the ſurrender; and therefoze by the death of bim who made 
the ſurrender, befote any Pꝛeſentment of the ſame ; this difcenvp unto the Heir, 

Jf a man makes a Feoffmenc in Fee to another, any mes him livery within 

the view, this is no perfect livery, until the other do enter into the Land accozving 
unta this; but the Feoffop may well puniſh a Trefpaſs there done in the interim, 
oz it is but inchoatum until he do enter, which doth perfect the ſame. 

Croke Juſtice. Mo Court is as pet held, this oughe to be ina convenient time, 
and the Law ought co jnage at this. 5 

At is here to be co , in whom the Intereſt of the Copy · hols eflace is, un- 
til a Court be held, and a Pzeſenement made of this ſurrender, poſito, that in the 
interim the Lon bad deſtroyed his Panoz, befoze any tourt held; ſo chat no tourt 
held, no anp effect bad ofthis ſurrender; be who is to habe benefit by the ſurren- 
der, ought to laboz the L ond ro have a court held. 

I it be allowed, that he which firſdviv ſurrender is to habe this, until pzeſenc- 
ment be made in court of the ſurvender,and that he may have an Action of Treſpals, 
foz Treſpaſs dune upon the Land in ide interim, befoze pzeſentment made of it, it 
will ober · rule this caſe nom in queſtion ;. where one comes in by way of ſurrender. 
there it is ſaid, (as it hath been obſerved) dominus conceffit, but it is not ſo whett 
the Heir comes in by diſcent. Here the cuſtomis, that the furreuverx ſhall be good, 
ita quod, the ſame be ppeſented at the next court by the Tenants, which court is not 
as pet come, but be ought eo expect it. ; 

Haughton Juſtice. Nathing'ts here found of any cuſtom which doch impeach 
this cale, but the ſurrender to be pzeſenced at the next court : But the great and ſole 
matter in this caſe conſiderable ts, in whom the intereſt of che Land is, until the 
ſurrender be pzeſented : If the ſurrender be tothe uſe of another, and he is admit- 
cevbythe.Lozd, befoze any court hela, he by this is a goodcopy-holder, if the Lo 
avmithim, this is a good admittance ;/ if i be ſo here, he then to whont che ſac- 
render is made, hath a good title againſt che Heir. 

It isfound here, that thele two Tenants, co whom che ſurrender was made, to 
the uſeof another, paid the Rents unto the Lo, indedebira; Wibecher this ac 
ceptance by the Lozo, of theſe Reucs, all not be in Judgement of Law, as an 
admitrance of che party to whoſe uſe the ſurtender was made to the copy-hotveffate; 
the cuſtom is, if the ſameſarrenver be pꝛeſented at the next court, this then is good, 
but in the interim, the Lo2v agrees, and accepts the Nents of him, thts will go 

very far in the cale. 

Dodderidge. Af be doth not ſay, that be paid che Rents, as a Copy-bolver, it is 
not materiall. But ik che Lozd, befoze any 42 held, receives the Rents of the - 

| party 
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party, to whom the ſurrender was made, as of a Coppholder, this mapamouut unto 


a a good anmittante ut him · to be a Copy- boider, accopding to the ſuirenver, but o- 


ther un le it is, where he receives the Renes of him gtneralip, as here in this Caſe, 
there n is hut us areteiver oz Balliffe;but (7 he, as a Copy- holder, do pap the rents. 
anbtht Lœdin this manner, doth attept them, this ſball amount unto an admittance. 


It is here found, that vircute ſurſum redditionis, he did euter, and patorthe rents, 


but this cannot ſo be, it the ſurrender was not pꝛeſented, in 4 E. 3; tw Parſona 
ofDale;/and Sale m NReſigne, cauſa. permutationis, the Church by chip is nbt vid, 
fo this is not abſolute, but conditionall ; And (a without any further debate at this 
time, chis Caſi mas avjourned , aud reſted upona Curia adviſare vult. 
Afterwards this matter was moved again. 5 „ W algo e her; 
: :Croke Juſtice. A Copy: holder map ſurrender outof Court, by which ſurrender 
an intereſt doth pꝛeſentip veſtia the party, to whom, o2 to whole uſe the lurrender 
Dam. 7s 7 TT 00} 210357 
. Haughton, It is very cleere, that he cannot be a Copy-holder befoze admiceance, 
and untill admittante, the intereſt till remains in him, who did lurrender; here by 
the Cuſtome, the ſurrender ought to be pꝛeſented in Court, oz the ſame ſhall be void, 
and this to be pꝛeſented at the next Court, after the ſurrender; but no Court hath as 
pet been held, ſince the ſurrender made, and ſo no default hath been in this, foꝛ · no 
pꝛeſentment of the ſurrender could be made befozea Court was held, the which time 
ts not as pet come. J ⁵( , ½ ĩ ĩ̃ ( 
Another Cuſtome is here alledged to be the ſurrender cut of Court, to be made 
into the hands of two o the Copy- holders; and this ſurrender to be pꝛeſented by 
them at the next Court held. „ 1 
Object. It hath been Objected, that this ſurrender oughe to be pꝛeſented by. 
theſe two copy. hold Tenants. ft 1 09 e 
As to this, the cuſtome is not ſo here, bur ik this ſurrender be yꝛeſented by the ho- 
magers at the nert Court, this is good, and he a goovcopp-holder by this, the cu- 
ſtome is, that ik the ſurrender be not pzeſenced at the next Court, this is to be in- 
tended, ik it be by no means pꝛeſented. 4 | 191 th | 
But if the Cuſtome had been ſpeciall, (and ſo found) that this ſurrender ought to 
be pꝛeſtuted at the next Court, by theſe (wo Copp-hold Tenants, unto whom the 
ſurrender was made, there it ſhall be otherwiſe, foz then this oughtto be purſued in 
the lame manner, oz not good, but it is not ſo here, and therefoze the lame may be 
well pꝛeſented by the Homagers, after the death of che two Tenants, at the next 
Courcheld. A Law was made in the time of King H. 5. to have continuance,uucill 
bis return out of France, and he dyed there befoze his return, it was held, that this 
law euded by bis death. Here the Eſtate is not in the Copp- holder, untill his ad- 
mittance to the ſame. The point then here is, whether anp admittance be found by 
this verdict, whether an admittance ot the Loꝛd, befoze any Court held, (all make 
bim a good Copp- holder, oz not; It is here found, that they entred, virtute ſur- 
ſum redditionis, but by this, thep are not Copp- holders. It ia allo found , chat the 
L o2d received the rent of them inde debita, this ſhall bind him, as the iſſue in taile 
ſhalbe bound, by his own acceptance, and ſuch acceptance ſhall make a voidable thing 
good. It is found here that the copy- holder paid the rent unto the Loꝛd, this umplyes, 
an acceptance of this, the which hall amount to make a good admittance of him, and 
this makes him to bea Coppy- holder, e che Loꝛd is co do this, and ſo upon the whole 
matter, as it is here found: the Deſendant hath a good title to this Copy⸗hold Eltate, 
by fopce ot᷑ the ſurrenter. and therefoze Judgement ought to be given foꝛ him. 
Dodderidge. The Cuſtome here, map be, that the Homage ſhall preſent this 
ſurrender; here it is indefinitelp fouud , that che ſame ſhall be p2eſented; but it is not 
ſaid, by whom the ſame ſhall be pꝛeſented. Jf by the Cuſtome, theſe two Tenants, 
to whom. the (urrender was made, are to make che pꝛelentment of the ſurrender,and 


no others, they are now dead, and thercfs2e no pꝛeſentment can row be made of this 
| lur- 
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ſurrender. Alſo by the cuſtome, the ſurrender is to be pꝛeſented, at the next Court 
held, after che ſurrender. No court hath veen as pet held. But no hold can be ta. 
ken upon any of theſe. But foꝛ the chief matter, the Caſe is this. 

Acspp hold Eltate is ſurrendered by che copy- holder, to the ule of another, be'oze 
any court held, and pꝛeſentment made of this ſurrender. He who made the ſurren- 
der died, and they who allo did take the ſurrender, died. TUhether the copy hold e- 
ſtate be in him, to whoſe ule che ſurrender was made; and certainly it is not in him; 
This is but an inception, and noc hing by this both operate, neither. s there anp thing 
in him, to whole uſe the ſurrender was made, be ode his admittance to the ſame, But 
if the Loꝛd admits him, this ſhall make him a gdod copy. holder. 

Here befoze the pꝛeſentment, and admitt ance, by the death of the copy holder, who 
made the ſurrender, the right of che copy · hold eſtate, in the interim, diſcends unto 
his heire. Mere it is further found , that he to whoſe uſe the ſurrenver was made, 
paid the rents unto the Lozd, inde debita. The point here is, whether this hall 87 hen. 
amount unto an admittauce of him by the Lozd. It ſhall not, Bracton well obſer- 
veth, that theſe bale eſtates are not to be paſſed from one to another, without an ad- 
mittance of the Lozd; this acceptance here ofthe Rent, by the Lozd in this man- 
ner, as it is here allevged, ſhall not amount unto an admittance of him. But if be 
had here received the rent of chem, as Lopy-holders, it would have been otherwiſe, 
and there the ſame acceptance of the Rent ſhould have amounted unto an admittance, 
but not here, as it is found, being but a bare acceptance of the rent inde debita, 
fo2 this map be done, as a ſervant; oz a Bailiffe, and this is not like the Caſe of te- 
nant in taile befoze remembzed; foz there an eſtate was in him, to whom the rent was 
paid; here you ought to have an Eſtate in chem, as copp-holders, which is not ſo, 
and therefoze this verdict is in this vefective;and this actepcance;as it is here alledg · 
ed, ſhall not amount unto an admittance, he hath no eſtate at ali, by this. 

Croke. The Cuſtome is here found indefinitely, the he ire is here to have the be. 
nefit of his ancient title. It is found the ſurrender to be good, if admitted, ſed quor- 
ſam hæc, but it is not found in whom this eſtate ſhall be, untitl a Court be held, a 
pꝛeſeutment of che ſurrender, and an admittance, and untill this be done, it is but 
inchoatum. . 

Dodderidge. The Entre of the admittance is in this manner, (S) & admiſ- { 
ſus eſt inde tenens. 

Haughton. In pleading it is to be ſo, but tf there be matter here found, which 
doth amount unto ſo much, this ſhall be good. To. ſap that he paid this as Bailiffe, 
co the heire , this cannot be, fo2 it is exp2eſfly ſatd, (.) that he himſelf paid 


bis. | 5 

Dodderidge. The payment here of the rent, is nothing at all to the purpole , if 
it be not (aid, that he did admit him, as atenaut. | . 

Haughton. If the Lo2d ſaith to the Copp-holder, you have ſurrendꝛed to the uſe · 
af ſuch a one, to which ſurrender J do agree, this is good, and ſhall make him to be 
a good Copy-holder, | 

The Court agreed with him herein, if it had been ſo, no benefic intended here un 
to the heire, by the Cuſtome, but by che Common Law. 

Dodderidge. A lurtender made out of Court to a ſtranger; all do die, unto 
whom the ſurrender was made, he to whole uſe ſurrender was made, enters, and 
paies the rent, Nihil operatur , by this to make him a good Copp- holder. : 

Haughton. I do doubt of this caſe, It is not fdund chat he paid the rent, due after 
the ſurrender. | | | 

Croke, It is not here found, what ſhould be done with this, if no Court was held. 
The Court cleet of opinion, againſt the title of the Defendant, che ſame being de- 
fective in alledging of the Cuſtome, and yopment of the Rene, foz if he had laid che : 

payment, and acceptance of the rent by the Lozd of him, as ofhis Copy-holver, this 
would then have amounted unto a goody 9 of him; as a Copp- holder. 
| 2 : | 


Dod- 
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Jod ement 


tiſſe. 


Nota. 


Judgement 
atteſted per 
curiam. 


ASclre factes T 2 a Scire facias , upon the forfeiture of a Recognilance fo2 breach of the Peace, 


or - Plain And lo by the Rte of the Court, Judgement was given fo2 the Plaintiffe. 


or the Plain= given fo) the Plaintiffe. 


A Prohibiti- 1 
| * 


Dodderidge, & Haughton. Ocherwiſe it is in this Caſe, fox he map pay tyts 
rent as Ballilfe to che Beire. And therekoze the Court avbiſev the Defendant , to 
begin again de Novo, but os the Cale is here found, che Plainciffe claimittg by leaſe 
from the heite, hath a good title. And ſo bp the Rule of the Coutt, Judgement was 


Rich. Ackeridge Plaintiff, againſt Heſter Conham 
Defendanr. 


Entred Termin. Paſch. 14 Jac. B. R. 
Rott. 38 3. 


Ota, Chat after a Triall, and a verdict given'f62 the Plaintiſfe; It was mo- 
N ved in Arreſt of N That the Sheriffe had made no returne at all 
of the venire facias this being Album breve, without any return made of this, and 
ta this is bad, and not amendable, as appears, Toke 5. pars. fol. 41. fn Rowlands 
Cale. | 
The Court allowed of this exception, and by che Rule of the Court, che ſame was 
to be tryed againe. 


Hutchins Plaintiff, againſt Feriman 
Defendant, 


the Cale mas, The Defendant was bound to keep the Peace ; be bzeaks it; up- 
on this the Plain:iffe ſues a Scire facias, upon this Recoguiſance, out of the Dffire 
of the B. R. upon a triall ; a verdict being given again che Defendant. It was 
moved tn Arreſt of Judgement, chat in this Scire facias, there was no vi & armis, 
this being ornitted ;- fox that in treſpaſſe, be ought to lay this to be done vi & ar- 
mus ald fo in a Scire facias upon a Recognizance, where batterp is laid co be, this 
ought to be with vi & armis, actopding td the Pꝛeſidents. 
Haughton Inſtice. This is a Recognizance, fo2 the keeping ol ehe Peace, and 
thert is contra patem fn this, and fo this tncluves vi 8 Armis, here it is ſaiv, that 
be did beateſucha man, and ſo had bzoken his Recognizance, but doth not ſay, this 
The Court cleer of opinion, upon the firft moving of this, chat this was well e- 
nough, without laving this to be vi, & armis. 


Winell Plaintiff, againſt Childe the Vicar, 
Defendant. 


Pyobibition, upon a D in che Dpiritual court, by the Dekendant the 
Uicar of D. fo Tpthes : A Pyohibition pzaped upon his Plea chere, of a mo- 
dus decimandi,to payſo much pearly to the Parſon of Dale, in diſcharge of his 


tiches, and the ſame Plea there diſallowed. 4 


* 
= » — 
6—— as odd ü — 
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The whole Court agreed, This modus, between him and che Parſon , will not 1 4e ment 


diſcharge him from payment of tithes, as to the Uicar ; and therefoze by the Rale | 
of the Court. A Conſulcatidn was granted. 5 
Tallerne Plaintiffe , againſt Vrighi 
Defendant. 


* an Action upon the Caſe upon a pꝛomiſe, the caſe beiag, that in conſideration of Action cafe; 
401. giben by the Plaintiffe to the Di fenvanc, he did aſſume, aud pzomile to cake . 0 pro- 
che ſonne of che Platnriffe ko his appꝛentice, fo Nine pears , and to teach him his ET 
trade, and alſo to linde him, during all that time, with meat, dzink and apparell, the 
Plaintife ſers fozth in his Detlatat ion, that he had paid the 40.1. to the Defenvanc, 
and that che Defendant, artozding to his pꝛomiſe, had not found his ſon, with meat, 
d2inke and apparell, during that time; and foz chis cauſe, fox beach of pꝛomiſe, the 
Action bought; upon Non aſſumpfit pleaded , a verditt was gibeu foz the Blatn- 
 riffe, was moved fo the Defendant tn Arreff of Judgement, that che Derla- 
tation was not goons becauſe he hath not ſhewed therein, chat the Defenvant had ca- 
ken che Þlainriffs ion to behis Uppyentice, ans chat if he never was dis Ippzentice, 
there coulo be then no bzeach of pzomiſe. Jt was then urged ko; the Blaintiffe, that 
the Declaratibn was good; fo2 where ther ſeverall Conſlverations are laid, and 
the one not depending on che other (as in this Cale) there he may weil lay the bzeach 
upon every one of them, oz any one of them; dere the Action is bzoughe, fox his not 
finding of dim with ment, zink e opparel; ond thetefaze this is co be admitted, that 
he had firſt taken him fox his Appzentice befoze any ſuch default could be laid to be in 
him, this deing onely a ſabſequene vefault,afcer his caking of him, as bis Appzentice. 
The Coutt foclined to be of opinion foz the Platntiffe , and to dil⸗ 


At this dime, 
allow of this exception, taken to the Declaration. 

Alterwards, this Caſe was moved again, upon the bzinging in of the poſtea, and 
urged foz the Plaintiffe, chat the Declaration was good, foz it ſhall be taken by 
intendment, that he had taken him foz his Appzencice, the agreement being in con- 
ſideration of 40 L given, che Detenbant vid alſanie,os vefoye, and it is laid, that che 
40 l. was paid, and thzee ſeveral things pzvuriſed to be done by the Defendant.it is 
included, that he had taken him fo2 bis Apprentice, fo; the Action here is not groun- 
ev, foz his not taking him for his Appzenrice, but onely foz his not finding of him 
with the ſaiv neteffartes,of meat, drink and apparell, accozding to his pꝛomiſe. 

.. Croke Iuſtice. The verdict here doth not aydethis. Af he was not bis Appzen- 
cice, then there was no cauſe of Action. It cannot be, accepit ſervum,ifnon poſuir. 
The Declaraffon hav den better, if he had ſdewed therein expzeſly , that he had ca- 
ken him fo2 his Appꝛentice. | 
Haughton Juſtice, The Declaration here is inſufficient, this aſſumpſit ſtands 
upon chjee parts.(S. ) 

1. That the Defendant was to take the Plarnciffs fonne to2 his Appzencice fo: 
9. Pears. | 5 

2. Oe was to iaſtruct him in his trade, in this, it is not fimited, fo2 what time. 

And 3. He was to linde him with meat, dzink, and apparell, durante rermino 
prædĩcto, ot his Appzenticelhip. 

It he hath not taken him, as his Appꝛentice, chen the terme is not as pet begun, 
to; when be is bis Appꝛentite, be is to finde him in this manner, ben not vefoze he is 
his Apppentice; and therefoze bf necefficy, he ought to have made an expꝛeſſe averre- 
ment in his Declaration, thar he had taken him fo2 bis apprencice ; for if one do 

pꝛomiſe, to make to another a Leaſe of his houſe, from ſitth adoy, to ſuch a dap, fo; 
le ven years, and the other doth pꝛomile to repaire this. In an Action upon the 
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Cale, bzoughc upon this pꝛomiſe to2 not repatring ok che Poute , he ought to lay in 
bis Declaration, that he had made the leaſe co him of the houſe, oz the Declaration 
not good; ſo here iu this Cale, ko; if he do not take him, as his Appꝛentice, he is not 


to perfozm the other part of the pꝛomiſe; ſo that the Declaration here is altoge- 


ther inſufficient, and ſo Judgement ought to be given foz the Defendant. 
Dodderidge Juſtice. The verdict here ſhall not aide matter in Law, as this 
Cale is; here all is true, and yet the declaration is inſufficient. Upon Non aſſump- 
fit here pleaded by the Defendant ; all is found sgainſt him. (S.) that he did al. 
ſume as befoꝛe; all this is true, and pet no cauſe of Action fo} the Plaintiffe, if the 
Plaintiffs ſonne was not in facto, his Appzentice, if the Plaintiffe did not offer his 
ſonne to be his Appꝛentice, then he cannot inſtruct him in his trade, noz pet tyed 
by his pzomile, to linde choſe neceſſaries of meat, dzink, and apparrell; and there- 
foꝛe the Plaintiffe ought to have alledged this in his Declaration, that he had taken 
him fo2 his Appꝛentice, and this to tnable him to have an Action fo; this bzeach. In 
3 E 4. fol. 21. where an Abbelle retains one foz ſomuch, to ſerbe her, in the ſervice 
of Þusbandzy. In an Action of Debt, fo; this, he ſhewed, that he was retained, but 


' doth notſhew, (as he ought to do) chat be had ſerved her accozdinglp'; and foz this 


[udgement 
quod querenss 
Nil capiat, 
per billam. 


Action upon 


the Caſc, for 
promiſe 


cauſe, the Declaration ruled to be bad: So here in this Caſe , che Plainciffe ought 
to have alledged, that he offered his ſonne to bim. foz his Appꝛentice, be ought to 
alledge ſufficient bzeach, to intitle him to have this Action, which here he hath not 
done. 3 
Croke. This doth peſuppole, a thing to be firſt done by the Plaintiffe, (S.) he 
is to put his ſonne to the Delenvant, to be his appzentice, foz he may cake iſſue with 
the Plaintiffe upon this. (S) that Non poſait,) the Plaintiffe here would have, taci⸗ 
ta Conſeſſio, this cannot be, the Plaintiffe bath here omitted the verp foundation 
of bis Action, 1 

The Court clear of Opinion ag ainſt the Plaintiffe, that che Declaration was not 
good; and therefoze by the Rule of the Court, Judgement was entered, quod quæ- 


rens Nil capiat per Billam. 


Hodge Plaintiffe, againſt Vawiſonr 
Defendant. 


| Nen Action upon the Caſe foz a Nomiſe, the Plaintiffe delivered certain clothes 
to the defendaut, foz ſo much, & ſic ind ebitatus fuit, to him in ſo much, the de- 
lendant, poſtea, in conſideratione inde, did aſſume, and pꝛomiſe to pay this a pear 
after ; fo2 not payment thereof, the Action bzought, upon Non aſſumpſit pleaded, a 
verdict was given fo; the Plaintiffe. | 

It was moved foz the defendant, in airef of Judgement , that this pꝛoͤmile ſhould 
not binde him (it being ſaid, quod poſtea , in confideratione inde , he aſſumed to 
pay this, which pꝛomiſe is grounded upon a conſideration that is paſt, and ſo not 
good co raiſe a pꝛomiſe, and here he map have debt fo2 his goods. 

Croke Iuſtice. If a man owes to another ſo much foꝛ cercain goods, and be de- 
mands of him, when he will pay him fo2 them, who anſwers at ſuch a time, and the 
other agrees unto it, this is good; and che Law will here imply, a cacice conſide- 
ration, by the Law annered unto it. | 

Haughton Iuſtice. Jn conſideration that the Plaintiffe hath built a Houſe foz the 
tefen>ant, he doth aſſume, and pzomiſe to pay him ſo much, this is executed, here 
the aſſumpſit is foʒ monep, this is to be paid upon requeſt ; bere the defendant is 
clogged with a debt continually, and therefozt this is here a good conſideration, to 


raiſe a pʒomiſe. 
Dodderidge. 
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Dodderidee Juſtice. Dereis a pꝛomiſe made fo} payment , at a day ceitatn, 
till which time, ehe lame was eee this a good conſideration: here 
the ex meſle promt miſe, (hall not take zue e Action upon the caſe ypplycd, (O if for 
fear, ve tllpapyere the hd wpon te DG the kr ente 11 Vit: temains, 
fo2 if one be indebted to another 0, a fi Aa ney, and ſaith unto bim, if he will 
fozbeare him till Chziſtmaſle, he wi ft tl pine to him; this is good. But ik he 
arreſt him betpzets fo this, what remedy (hall he have. No "_ upon the Caſe 

koz this. iti mimte 55117 

The Debt here eee continues; and ng viſcharge can by made of this , but bp 


the payment of it. 
The Court therefore over-ruled the exception, as being of no fozce, aud declared Judement 


given for 


the pzomiſe to be grounded upon a good conſideration; and therefo!e by the Rule of or 
e ere was yiven fo2 the Plaincffe. — 8 the Plaintiff. 
c | 5 4 0 iW 2 
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1 Sir Jun Cults Plaintiff, Joint: Bennett 
1 . - Detendanr. ROY 


15 ee Debt foꝛ Bent, reſerved upon a Leaſe fob þ pears, " bzouht BY nbc for mane. 
he Plaintiffs, as avminiſtratoz, in the detinet, having Letters of Abminiſtration 
to him granted, upon Nil debet pleaded, a verdict was found koz the Plaintiffe; Ic | 
was movedin Arreſt of — that the L Declaration was not good, koz that 
be Declares as. adminitracoz, without ſhe win 42 literas adminiſtratorias, aud 
though this be alter a verdict, this ſhall not 15 bis defect. 

The Court cleer of opinion, that this was a 9922 over-ſight in the Clarke, and 
"that no amendment can be of this. And lo without further debate it was adjourned. 
Atkterwards this Caſe was moved again, and the ſame matter inſiſted upon in 
. Arreſt of Judgement as befoze, the not chewing fozth the Letters of Adminiſtrati- 

on; this omiſſion being mat ter of ſubſtance, and not ayded by any Statute after ver- 

dict. 36 H.6. fol. 3 1. if an Action be bzought , bp an Erecuts2 , as Adminiſtratoz, 35 14.5.f.31. 
be ought to ſhem fozth the Teſtament, becaule chis is the means co enable him to his 39% 40. Elix. 
Action. As in Debt upon a Bond, he ought to plead hic in curia prolat. Oc. 
 Dodderidge Iuſtice. This is a very plain Caſe, that here he ought to have 
ſhewed the Letters of Adminiſtration ; the point here is, whether this omiſſion, be 
ing after a verdict, fhall be ſuch a matetiall matter, az ſhall vitiate the Decla · 
ration. 
It was urged fo: the Defenvant, that by reaſon of this material omiſſion, the 
Declaration is not good; and to this purpoſe a Caſe was remembꝛed, in 39 & 40 
Eliz. between Edwards and Stapleton, in a Tit of Erroz, the ſame erro} aſſign- 
ed, fo2 not ſhewing fozth literas teſtamentarias, and the judgement reverſed , fo2 
this cauſe , becauſe it is matter of ſubſtance, and matertall, and not ayded by any 
Statute: Iudgement 
The Court were of opinion, that this Declaration was bad, this omiſſion being 249d queren 
matter ot ſubſtance; and therefoze, the Rule of the Court was, Quod quzrens Nil "an 125 


capiat per billam. 


Town 4 
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a 3 2+ Termin. Mich. — Fac. 
Toung paintiffe „ againſt the Biſhop of Rocheſter, 5 
a Defendant. 5 
Entred Termin. Hillar. 13. Jac. B. R. i 
— Rott. 5 2. — a 
A Writ of 1 


Error. 


Statute of 18 
Elix c.14. 
po NS: 
37.2. | . 

Biſbops Caſe, by the Wit, the Obligation woas allevgey 

my Chriſtopher Biſhop, and in the Court ö eOrge 

Judgement given fo2 the Plaintiffe ; a Wit of Erroz dong th 

riance between the Oziginal} Wie, and che Count alflgued fox = and (yfiſey 

upon che paint there, Wherher this was aided by che Dtacuee of 18 Elin. capite 

14. there reſolved , that chis variance between the Dyiginalt Tizie,end che Count 

Mea The mas not remedpen, by 18 Eliz. voz by any other-Statute: and the difference ta- 


difterence. i, To hich | 

ken, when there was an Ozigtnall Wit, which in matter of ſubltancs, varied 
from the Count, this not remedyed by the Statute ; otherwile it is, where there 
was no D ziginal Mit at all. And fo ii was uzged, that in this Cale , fox this va 
riance, the Judgement ought to be reverſed. 6 | 

* Againſt this, Ac was urged, that this Caſe differs from Biſhops Caſe; fo 
ehere the variance was in the ſubſtance of the Declaration , in che name, being 
materiall, but not lo here, deing, whether de held by Leaſe of the Biſhop, oz 


not. 

Dodderidge Iuſtice. Mete is an Action of Malk, and the Declaration is, up- 
on one Leaſe, and che Oziginall Tzic ts upon another Leaſe, the Opiginall 
zit being upon a Leafe made dy the P2edeceſſo2 of the Biſhop, and the De- 
claration is upon a Leaſe made by che Viſhop himlelf, and fo a matteriall variance 
between them. | 5 

The Court agreed herein that this was a materialf Error, and this Gariante 
not amendable, no} anp wapes apved by che Staeutz of 18 Elizabeth, that the 
Jadgment ee- Judgemenctgiven , foz this caule is erroneous , and therefoze by che Rule of 
veried, r the Court, fo? this erroz the Judgement was reverſed. 


Curie. 


"Fas Mich. 14 Fac. „ 
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Lewes Plaintiff , againſt Walter Defendant. 


Entred Termin. Trin. 4 Jac. B. R 
. | Rott. 39 | 


12 an Action upon the Caſe fo ſcandalons ws. Upon Non culp. pleaded, a ver. 1 
dict was found fo) the Plaintif”- It was moved fo2 the Defendant in Arreſt of upon the caſe 
Judgement, tl at the wozds were not accionable,heing,(S. )That the Defendant ſaid, for words. 
that one John Pierce did (ap that Mr. Lewes the laintiff did ſay, That there was 
no Pꝛince in England, ubi revera, Lewes the Plaintiff did never ſpeak theſe wozds, 
and averred, That Charls the Prince was then in England: The Plaintiff alſo 
in his Declaration ſets fozth, that he was of good fame and a Juſtice of 
Peace. 
It was urged, that theſe wozds are not 3 in regard, that by a fabodzable 
tonſtruction, che P ince might be in another Realm, there being no certatn time 
expꝛeſſed when the woꝛds were ſpoken. 
And it was kurcher urged, that this is but a Repozt which he had from the hearſay 
of another. 
Fo: the Plaintiik it was urged, that this is all one, as ik he himſelf had ſpoken 
the wozds. | 
Dodderidge Juſtice. Af he hap ſpoken thele words in the time of Queen 
Eliz. this had then been true: Dere it is not ſhewed when Pierce did ſap this, and 
this is very material; what if one ſhould ſap, that I. S. ſaid, that a Stranger ſaid, 
that the laintiff had murthered ſuch a one, whereas in truth he did not ſap ſo. 
The Court demanded to lee the pzeſident which was cited of the Lady Morri- 
{ons Tale (Cs 
Haughton. By the ancient Law, he which repozts falſe news of another, ought 
to bꝛiug in the party who lpake it, 02 elle he himſelf to have the ſame puniſhment that 
was to be given to ſuch a reporter of falſe news. 
Afterwards, at another time, two pzeſidents were p20ducey, and ſhewed to the Je. B. R. 
: Court in this Cale: the one of them between the Lady Morriſon and Lane, 5 Jac. gc. 
in B. R. the other 41 Eliz. the Lozd North and Coneys Caſe, a Caſe of hearlay, 4 Elix. &c. 
as this Caſe here is, and ad judged, that the Action did well lie, and the ſame affir- 
med here in e Tit of Erroz. 
The firſt pꝛeſident, that he heard another ſpeak ſuch woꝛds of the Lady Morri- 
ſon, bp reaſon of which wozds, ſhe loſt her Marriage (the woꝛds ſaid to be lpoken | 
by a Scot) the {slainciff had Judgement here, and the lame affirmed in a TiC | 
of Erro: in the exchegquer Chamber. 
Haughton. This Action is grounded upon the Statute of Weſtmin: the firff, © of 1 off. 
cap. 34. fo: coniriving of falle news; and 5 R. 2. cap. 5, Me ought to bzing in ag the firſh 
the party which he hath averred to have ſpoken the words, oꝛ he himſelf all be ad- c. 4. & 5. R. a. 
judged to be the ſpeaker of them. c. 5. 
Dodderidge. The matter here doth not reſt upon the repozt, but upon the (ub- 
ſtance of the words, koz that the Prince might be out of the Realm when the ans 
were ſpoken. | 
Haughtou. The averment here, that no ſuch wozds were ſpoken, makes this 
matter ſtrongeſt againſt him, | — 
The Coutt at this time inclined to be of opiniou, that the wows were not actt- 


onable, becaule the time is not ſhewed when che wozds were ſpoken ; but koz the 
Gg matter 
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Term Hillar. 
14 Jac. B. R. 


this caſe mo- 


ved again. 


The Duke of 
Buckinghams 
caſe, 


Sir William 
Walgrave a 
Agard. 


_ able 


— — 


matter of the ccpozt of the other, this is good and actionable, and that accozding to 
the two preliventsbekoze remembzed, and adjudged in point; and ſo without auy 
further debate, this Cafe reſtedupon a Curia aduiſare vult. - 

' Afterwards, (S.) Tetmin. Hillar. 14 Jac. B. R. this Cale was moveo again, 
aud two matters iaſiſted ypoa in arreſt of. Jyogcment, 

1. Becauſe this is but aRepoye, that the Plaintiff did ſaplo, and not chat he did 
ſop (ohimſelf. | 

And 2. That uo Action lieth fo) theſe wozds. | 

It was urged fox the Plaintiff, that the Action well lieth loz theſe wozds, they 
being ſpoken on purpoſe to dzaw him into diſpleaſure, and to cauſe him to be ſuſ- 
pected in point of his Allegiance, that is as much as to ſap, that there was no Ring, 
fo2 Rex eſt princeps populi, theſe are wozds of verp great ſcandal: O ne faid ot 
a {Peer of the Reaim, G. the Duke of Buckingham, that he hav no moze 
couſcience then a Dog; were held ſcandalous wozds, and an Action de ſcan: 
dalis magnatum lieth loʒ theſe mods; and if ſpoken of another perſon, of a Gen- 
tieman, an Action upon the Caſe licth. 

Sic William Walgraves Caſe againſt Agard, who ſa:d to his Servant, J am 
a true {ubjecc, but thou ſer veſt no true ſubject, adjudged, that fo theſe wozds an 
Action upan che Caſe well lieth, becauſe it was laid, that che wozds were ſpcken 
malitioſe, to dʒaw his life tn queſtion, as in this Cale here. 

Allo it was there in that Cale adjudged, that to lay, that ſuch a one is not the 
Queens friend, are wozds actionable, and that Tale was affirmed in a CUzit of 
Crcoz, in the Cxehequer Chamber. 

It w..5 urged fo2 the Defendant, that if there had been laid a communication to 
babe been of the King, aud of his Jllues, there it might then havs been ocher- 
wiſe ; but here the wozds are (poken ſuddeulp, and it might be, that ac the ſame 
ume the Pzince was in Scotland; and fo2 one to lap that the Pꝛince is not in Eng- 
land, and that no Pzince is in England, is all one. 

1, Haughton It is plain, that if be (peaks of che Pꝛince, that the Action lis 
eth. notwuhſtanding this be of the bear lay of others. 

But foz che ſecond matter, if ſcendalous wozds be ſpoken of a man, who is not 
fuily deſigned by che-wozds themſelves, but by an innuendo, in this caſe, the Action 
will not lic: As if a man bath four ſons, and one ſaith, that one of the ſons of I. S. 
(he haviag four ons) din conumit Robbery, (inavendo ſuch a one of them) foz theſe 
wozds thus ſpoken, no Action liech ; but if it be denoted in cettain, as if one doth 
ſap unto a feme covert, that her Punband is a Thief, an Action upon che caſe well 


lieth, he cauſe the pcrſon defamed is certainly deſigned ; but here inthis caſe now in 


queſtion, the flander is not certain, but by an innuendo, fo2 it is, that he ſaid that 
there is no Pꝛinte in England, (Innuendo, Charlsthe Hinte of England, every 
Duke is a }ivce, aud lo the wozds as they are here laid, are too general: And 
Walgraves Cale is uot like to this Caſe, fo2 there it is laid, chat he did ſerve Sir 
William Walgrave, and ſo the Wozvs as they are here laid, are not action- 


| 2, Dodderidge. The Action, as it is bꝛought, well lieth : It is agreed, that 
the wozds of themſelves are Actionable, the wozds clearly are nat enfozced by the 
Innuendo, it doth not reſt here upon the Innuendo, but upon the denotation of the 


It one ſaith, the Parſon of Dale hath committed ſuch a Robberp, an Action up- 
on the Caſe foz theſe woꝛds well lieth, if he aver in his Declaration, that he was 


the Parſon of Dale hen the wozws were ſpoken. 

This Caſe hath been here adjudged, wo2ds ſpoken to a feme Coverc, (S.) Thy 
Pusband hath committed ſuch a Felony, an Action liech foz theſe wozds ; foz here 
the perſon of whom the wozvs were ſpoken, is (afficiently deſcribed; lo _ 

this 
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this caſe, the woꝛds themlelves (ufftctencly deſign the perſon; with us here, Dukes 
and Earls are P2iaces in their degrees, becaule they do wear Crowns But when 
ſpeech is of the {I:ince, by this is meant the mod eminent, where here in England 
one ſpeaks generally of che Pꝛince. 
It is to be underſtood, the eldeſt Sein of the King, lo here is a ſufficient denota- 
tion of the perſon of whom che words were ſpaken, and therekoze the Action here 
is well maintainable, and ſo Tadgement oighe to be given koz the JPlaintiff. 
3. Croke agreed with him herein, that the Action well lieth - But if the per- 
ſon was to be noted by an innuendo, the Action would not chen lie, but here the 
perſon, by the words themſelves, is weil deſigned: Ik one will ſap co any of us, 
That there is no Plince, be ought fo; ſo ſaying to be pꝛeſently Impziſoned, qui 
bene interrogat, bene docet, thele waz>s ate ſcandalous, being ſuch as ſhall make 
the party ſpeaking of them, in danger of his head, and life, & fama, fides, & ocu- 
lus, non patiuntur ludum; here is a ſufficient denotation of the perſon, the hear - 
lap of another is no; material, the Action well lieth, and Judgement ought to be 
given fo} the Plainticf. 
Mountague chief Iuſtice agreed with them herein, that chele wozws are action- 
able, and that chep are here very well explained. 
It is true, that in an Action upon the Caſe foz wozds, 1. You ought to make the 
ſame, Conſtare de perſona. 2. Verba applicare ad perſonam ; here in this Cale 
both chele are well done, when he faith, The Pytnce, it cannot be intended of any 
other then the eldeſt Son of che King: An Innuendo ſhall not ſupply defects, that » 
which is doubtful ic will make plain, but that which is wanting cannot be ſupplped, 
here it is erplanato'p, we are not here to underſtand moze Pꝛinces; woꝛds ſcan- 
dalous (ſpoken of a Subject, ſhall bs taken accozding to the rule ek Law, in 
mitiori ſenſu, but when they ate ſpoken of che Ring, oz Pyſnce, and are touching 
matter of Allegiance, they are there alwaps to be taken in graviori ſenſu ; here 1 
the wozds are ſcandalous, fox which the Plaintiff had juſt cauſe of Action, the De- 2 3 2 
eee good, and lo bp the Rule of the Court, Judgement was given koz the tiffe. ge. 
JP afnent. oo» | 
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Milward Plaintiff, againſt Maby Defendant. 


Entred Termin. Paſch. 1 3 Jac. B. R. 
Rot. 680. 7 


12 a zit of Etro; to reverle a Judgement given in the Court of C. B. in Error 
an Action of Treipaſs fo; aa Aſſault aud Battery, where the Plaintiff declared 
ot a Battery done 1 Mali, to his damage of 40 l. che Defendane imparls till che 
Term fotfopwthgs at which tune the Plaintiff dectares again of a Battery done 
2 Mai, in the (ime year, againſt che ſame Detendant. and upon this Roul it is 
not entred, alias prout patet) but this is as a new Declaration, and another At- 
toꝛney in this; hd he detlares to bis bamage of 100 l. upon Non culp. pleaded, 
verdict and Judgement was given fox the Plaintiff, fa; the reverſing of which 
Judgement, a TI: of Erro2 was bzottghe : The Erroz inſiſted upon, was this 
variance between the two Declarations; and to this purpole a Cale was cited in 
the time of Uueen Eliz. between Warner and Winch, in an account fo2 20 l. te- 
ceived'- In the Imparlance Roul he declared fox 18 l. and in the Plea Roul foz 
20 l. and fox this variquee, bciug aſſigned fox Erroz, the Judgement was rever⸗ 


ſed. > 
Gg 2 It 


— 


228 


Termin. Mich. 14 Tac. 


— — 


Stat of 18 
Eliz. cap. 14. 


Coke 3. pars. 


A Writ of 
Error. 


It was urgev, that in tie C. B. that one Dectaracton is there befoze the Impar⸗ 
lance, and a ſecond Declaratton after the Jmparlance ; but that theſe two do make 
but one Recozd, the fir? ie that upon which they pz2ceed, and this is the chief Ne- 
cmd, aud it hach been hire reſol ted, that it the lirſt decieratton be good, and che ſet ond 
bad, the lame varying from the firſt, that the Judgement ſhall be given upon the 
firſt, which is good, and the ſecond ſhall be voide, this being but a recitall of the firſt; 
and this variance in the ſccond, from the firſt, is but the default of the Clarke, and 
ſhall not make the firſt Declaration to be vitious; but map be amended ; but if the 
firſt Declaration be bad, and the ſecond good, this ſhall not be amended; fox that 
this is a macertall variance, and (ha'l make all che pꝛoceedings to be crroueous. The 
lecond is to be aniended, and made to agree wich the firſt , but not e converſo. And 
this, as it was urgeo,hath been the uſuallcourle of the Court. 

It was further urged, that if here the ſecond Declaration, which is upon the Im- 
parlanceroule, ſhall be intended to be a new Declaration, then this is apded by the 
Otatute of 18 Eliz. capite 14. of Jeofailes, becauſe the ſame is then without any 
Dtiginall ; but ik the Declaration, upon the ſame matter, doth vary from the Ori- 
gtaall, this is not apded. 

Dodderidge Juſtice. If a man byings an Action of Treſpaſle fo; a battery done 
the Tighth dap of May, and afterwards iu anofhcr term, he declares of a Battery 
done the Ninth dap of May, ſhall theſe twa Declarations be taken, and intended to 
be upon one and the ſame Oiginall, when they do lo much varp, and ſeverall Actoz- 
neps, thts cannot ſo be. 

Haughron Juſtice. Jn Biſhops Caſe, Coke 5. pars. fol. 37. There the vari- 


f. 37. in Biſbops ance Was between the Mut, and che Count, and pet che ſame was taken to be a 


Declaration upon one and the ſame Tie. f 
Croke Juſtice. The truth of the Cale is, that all the Pꝛoceeding is upon the fir 


Oꝛiginall; and rherefo2e this is a variance between the Oziginall, and the ſecond 


Declaration on the Imparlance Roule. : 

Dodderidge. In the ſecond Declaration, they uſe to enter, ( alias prout 
patet.) and lo by this, the ſame to have reference unto the firſk Declara- 
tion. 
It was then afiirmed unto the Court by Chibborne Ser jeant, and George 
Croke, That in a BU of Pyiviledge, and in a Scire facias, they ule to make this 
Entre, but not in aher Actions, EE 

Haughton. They in the C. B. do certifle both che Declarations , ko; one and 
the lane Reco'd/, therefoze it tannot be otherwiſe intended, but all to be upon 
one aud the ſame Oziginall. 85 

Dodderidge. It map be, that they are ſeverall Treſpaſſes, fo; any thing that 
appears to us to thecoutrary; and it may be, that he having miſtaken btmlelf in 
the firſt Action, hath bought this new Action. The better opinion of the Court 
ſeemed to be, that the Judgement was well given, and not erroneous. 


Milward Plaintiff, againſt Warts Defendant. 


Fntred Termin. Trinit. 14 Jac. B. R. ; 
Rott. 1527. 


E Mia of Erro) to reberſe a Judgement given in the C. B. in au Action of 
'Treſpas, any Ejee:ment, The Plaintiffe declared upon the Jmparlance roul, 
upon u Leaſe made 21 Januarii 10 Jac. habendum à viceſimo Decembris, in 
che ſame year fo2 4 pears ; and upon the iſſue ronle, be declares upon a Leaſe _ 

30 1an. 


— . 
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33; Ianuarii. 10- lac. habenduma viceſimo Decembi is, in che lame pear fo) faut 
pears; and upon Non culp. pleaded, the Jury give a verdict fog the Plainciffe, up- 
on the latter Leaſe laid to be made 30 Januari!, 3nd Judg nent given fo2 the Plain - 
tiffe, to reverle witch Judgement, a (zit of Erro bzough“. f | 
The quellion moved, aud fuſiſted upon, was, whether thele, by any intendment, 
may be taken to be one and the ſame Leale, oz divers. 

The Ccurt clcer of opinion, that if Erroz be alſigned to reverſe a Judgement, 
vhich pꝛoves to be no erroz, yet if there be other erroꝛs appearing unto the Court, 
en the Recozd, the Judgement foꝛ theſe Errozs, is to be reverſed. | 

The Uerdict was here found fo} the Plaintiffe, upon che Laccer Leaſe , of the 
30. of January. | . 

Th? Imparlance roul is the warrant foz all: and here the Plainciffe hath decla- 
red upon another Leaſe, differing from that in che Jmparlance roule. 

Haughton. The point of the Action is that, This is of one , and the ſame cerm, 
and bet ween one and the ſame perſon, and here the Ejectment in both is laid ac one, 
and the ſame time, but the Leaſes do vary, here the ſecond Leaſe doth varp from the 
firſt; and therfo2e cannot be intended to be the ſame Leale. | 

If upon the Imparlance roule, the Plaintiffe declares in Debt, and upon the 
Plea ronle, he declares in Treſpas, and the Plaintiffe hath Judgement, this is a 
materiall variance in a Ui of Erroz to reverle this; here the variance makes cle 
Judgement erronecus , the Leaſes being laid to be upon ſeverall dapes. 

Coke. 5. pars. fol.37. in Biſk.ops Caſe befoze remembyed, it is no Declaration 
without an Ouginall, the ſame is not ayded by the Imparlance roule, here the De- 
_ claracisn is in an Ejectione firme, and becauſe the variance here is, in the point of 

the commeacement of the Leaſe, no Judgement ought to have been given, the De- 
claration not being good, varying krom the Dziginall = 

Dodderidge Juſtice. It map be, that he having at che firſt miſtaken the Action, 
he begins anew in the ſecond Declaration. It is good to be well addiſed of this, if 
one declares in one terme, upon a Leaſe made 21 Ianuarii, aud in another terme, 
without an Oziginall, declares upon a Leaſe made 30 Ianuarii, to begin from the 
2oth of October befoze. It is fit that the conrle of the Court in ſuch a caſe be 
known, whether to have a new Declaration, o; whether the ſecond Declaration be 
but areviving of the firſt. In the Court of C. B. they there ule in the ſecond De- 
claration fo2 to enter, (alias prout patet) In every term, they are to begin all again; 
here we had a Caſe of the Biſhop of Rocheſter, upon a Uariance. Jn the firſt 
Declaration, he drclared o a Leaſe made by himſelf;and in the ſecond, upon a Leaſe 
made by his Pꝛedeceſſour; and fo2 this variance, che Judgement wag rever- 
(ed. 

Dodderidge & Croke of Opinion, that this here ought to be amended , and to a- 
gree with the firſt. 

Haughton doubted of this: ideo Curia adviſare vult, as touching the uſages, 
and che courſe of the Court fo; this 

The whole Court agreed in this, that the ſecond Leaſe cannot be intended, co be 
the ſame with the foꝛmer. In the firſt Caſe, it is a Leale p2eſencly, in perception 

of the pꝛolits; in the ſecond, ic is onely a Leaſe in point of intereſt , and cherefoze if 
the ſecond Declaration, (ball not be intended co be upon the firfk D2iginall, it is not 
then good, bur variant from the ſame. | 

Another Erroz was moved, (S) they being two joynt-tenants in the EjeRione 
firme; The Jury find him culp. of a moity, and foz che other moity, they find a ſpe- 
ciall verdic e. 

The Court held this to be no erroz. 

Dodderidge. It᷑ one declares in an Ejectione firme, upon a Leaſe made of cer- 
tain Land, and he hath title but fo; a molecy,the Jury are not to conclude upon the 

molty, 
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Trrors. 


moitp, foz they are not to Judge upon this, but the Court; here the Jurp linde him 
guilty to; a moity, aud fo the other moity they finde a ſpeciall verdice ; here hc 
map conclude upon the moity, foz it map be, he entred into one moity, and not into 
the other , but ik he declares upon the whole, they cannot find him culp. of a 
moit y. | 

The Court utterly diſallowed ofthis laſt erroz; And inclined to be of opinion fox 
affirmance of the Judgement, but che fame was not pronounced, noz pee moved a. 
gain afterwards, but ic was ended between the pa ties. 


Elkin Plaintiff, againſt Vadtell Defendant. 


Entred Termin. Mich. 13 Jac. B. R. 
: Rott. 204. 


Na Une of Erro2 to reverſe a Judgement given in an Action upon the Caſe, 

fo2 a pꝛomiſe, the Cale was this, (S.) Waſtell the Plaintiffe ſheweo, chat it was 
agreed between him and Elkin, That whereas Waſtell was ſeiſed of a houſe , and 
of certain Land, that he ould ſurrender the ſame co the uſe ol che Defendant Elkin, 
and that he was to give him foz the ſame 5601. and that if he ſold the ſame away 
ag ain, the Plaintiffe was to have the moity, fo2 which he ſhould (ell the lame, over 
aud above the 560 l. he ſhewed that accopdinglp he ſurrcndzed to Elkin the Defen⸗ 
dant (but doth not ſhew, chat he was admitted) and that he ſold the ſame over to 
another, (who was admitted) fo; 80 l. mote then the 560.1. The Action bzonght 
fo2 the whole, foz the 560 1. the Plaintiffe was barred , becauſe he had received this, 
ideo in miſericordia pro falſo clamore, and fo? the reſidue, he recobered , and had 
his Tudgement ; fo} the reverſing of which, a zit of Erroz was bzought. 

Divers errozs were moved, and vcry much inſiſted upon. | 

1. The firſt erroz , becauſethe Plaintiffe ſhewed in his Declaration, quod ſeiſi- 
tus fuit in dominico ut de feodo, ſecundum conſuetudinẽ manerii de Rameſden, 


v of the houſe, & de una virgata terre natiyæ, and doth not ſhew, that che ſame was 


Cuſtomary Land. 


The Court agreed they could not intend this to be copp⸗hold Land, but that he 


ought to habe alledged expꝛeſiy, that this was held by Copie, oz to have ſhewed ſome 
ſuch matter. | | 
2. A ſecond erro}, It is alledged,that it was agreed between them, chat the Plain- 
tiffe ſhould furreuder, and that the defendant ſhould give him ſo much money, and 
they do not alledge a pꝛomiſe to ſurrender, . 8 
1 to this, It was ruled by the Court, that (agree) implpcs a good pꝛo- 
mile. 
3. Athird erroz, b:caule it is not ſhewed, that the defendant was admitted, acco2- 
ding to the ſurrender. | | = 
This Etro the Court alſo over-ruled, becauſe the conſideration is laid to be, that 
be Gould ſurrender, and not that the other ſhould be admitted. 
4. Afourtherroz, The conſideration is, chat che Plaintiffe ſpould ſurrender co 
the defendant, and that the defendant ſhould give him 560 l. and if he fold this again 
fo2 moze, that the Platntiffe ſhould have the moity of ſo much as he (ſhould receive, 
moꝛe then the 56ol. the erro2 herein alledged was, becauſe fo2 one part of the pꝛo- 
miſe the Plaintiff was in miſericordia, and for the ſecond part, the Judgment is, 
that the Plainciffe ſhall recover, and this is all but one pꝛomiſe, although it extends 
it ſelf into divers bꝛanches, and there fo ze as it was ur ged, the Ylatatiffeoughteither 
. £0 
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cohave been barred,foz the whole, oz co have recovered, and udt 40 habe been in miſe. 


ricordia fo any part. | 

To this, anſwer was made, that this was no Erroy, fog that the Plainelffe here 
demanded the 560 l. upon the firſt part of the pzomile, and becauſe there were pap- 
ments made ot this, and acquittances given, the Plaintiffe was barred, ideo, foz 
this in miſericordia, but fo2 the reſidue, foz which the ſame was ſold, abobe che 
560 l. the Plaintiffe recovered, the ſame being but one pzomile , pet ko; two ſeverall 
things, and ſo the Judgement was well given. 

Coke. It is platae if there be but one conſideration, although divers bzanches, 
pet the ſame is all but one pꝛomiſe, as to this, the Pꝛelidents are fic to be ſeen, where 
upon one pꝛomiſe, which conſifts of divers bzanches,part perfoꝛmed befoze the Action 
bzought, whether the Plaintiffe ſhall be fo? this, in miſericordia pro falſo clamore, 
che other part of the pzomile not being perfozmed. J (hink he ſhall not be in miſe⸗ 

ricordia, tn this Caſe. 
Haughton Iuſtice. If this had not been here laid, to be tuch Land, as is ſurren- 
derable (S) Copp - holo Land, then there had been no conſidetation at all. 8 
Colce Agreed with him herein. N 
At was urged, and 3 E. 3. cited foy it, that a man may be ſeiſed of fee-ſimple Land, 
ſecundum conſuetudinem manerii. 
Coke. In conſiveration that pou ſhall ſurrender to me, J pꝛomiſe to pap you, ſo 
much, if che ſurrender be made, but this is void, being of Fee-ſimple Land, and by 
this the conſideration fails, becauſe it appeares not, that the ſame was Copy- hold 
Land. | 

As tothe Erroꝛ, becanſe he doth not alledge an admiteance. This is no Etroꝛ 
at all; fa the parry ought to ſue to be admitted, che Plaintiffe hach done, all which 
in hin is, and all which be ought to do, ſoꝛ he hach ſurrendered to the uſe of the o- 
ther, and this is good, and he to give 560 l. fo} this Copy- hold, and if he ſells the 
fame awap foz mote, chen to give him alſo che moity of the overplus, che lurrender 
was made arcoxdingly, afterwards he ſold this foz 80 l. moze then the 5 60 l. ſoꝛty 
poud vt wohtra was due to che Plaintiff , this not paid, but he ſhewed an acquictance 
fo} 560l. adjudged this to be no barre fo2 the 40l. but the Platntiffe alſo demanded 
the 5601: this ſhall not be a Barre co him, fo; che ocher 401. but as to this, he 
ouxhe to recover. And as foz this, becauſe the Defendant hach not paid this, he 
is to be in miſcricordia. | 

An ©Obj:ction was thea made, that here the pzomiſe was not made to pay the 
40 l. but the moity of chat fo which he ſhould ſell the ſame,over and above the 560 1, 
aud here it is laid, accopding to the pꝛomiſe to pay the moity of 801. | 

Coke. Here is but one promiſe made, and if he omits one part, then Non aſ- 
ſumpſit modo, & forma, is good foz this. 

It was then urged, In conſiderarton of a ſurrender to be made to the uſe of ano- 
ther, the party co whole uſe che ſurrender is to be made, doch alſume and pꝛomiſe to 
pap him ſo much; he ought to ſhew, that this is Copp-hold Land, fo2 this may be 
Fee-ſin;ple land, and as it was urged, it hach been here adjudged, chat Fee- * 
ſimple Land may be ſurrendzed (S.) by the cuſtome. 

Coke. It is ſafficrent to ſay , that he ſurrendzed Fee-ſimple Land, ſecundum 
conſuetudinem manerii generally, without ſdewing lpectally , the cnffome to be 
ſo. 

Afcerwarvs, at another time, this Caſe was moved again; and it was urgev, 
that the aſſumpſit here is gronnded upon the ſurrender of a Copp-holdeflate, to pap 
lo much money, and it 1s uot ſbewed, that the Defendant wis ever admitted unto 
this Copp-hold Eftote, arcopving to the Surrender, and that if he was not admic> 
ted, he cannot ſurrender this again. 55 

As touching the miſericordia, fo; che Plaintiſfe, who recovered. Ile was * 

at 
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that where the Blaintiffe is barred in part of his demand, there to this, he ought to 
be in miſericordia : And it was further urged, that if but one pꝛomiſe, a releaſe of 
part, ſail be good fo; the whole. rf io 
Haughton. Although it be but one pꝛomiſe, yet the lame may well extend to ſe- 
verall things. yg ME 13 

Dodderidge. If it be but one pꝛomiſe, arclcaſe will extinguiſh all. The que- 
ſion here will ve, whether they are dillinct pzomiles,0: not. J take them to be two 
diſtinct pꝛomiſes. 

I. It he ſurrender, he then aſſumes to pay him ſo much, (S.) 5601. 

2. If he ſurrenders, and ſells the ſame 8wap to another, then he doth pꝛomiſe to 
give him the moity of what he ſhall ſell the ſame foz, over ond above the (560. l.) (a 
that they are two ſever alt and diſtinct pzointies, che one from the other, and the re- 
leaſe doth not go to the latter part ot che pꝛomile; it but one pꝛomiſe, then all is gone 
by the releaſe. Ik one enters into a Bond, afterwards the Obligee doth relcaſc unto 
him all Actions; afterwards he enters into another Obligation. The Dbligee 
after bzings an Action of Debt upon both che Bonds, the Defendautpleavs the re- 
leaſe of all Actions, he ſhall have Judgement upou one of the Bonds, but fox the o- 
ther, he (hall ve in miſericordia. 5 | 

Croke Juſtice Agreed with him herein, that they are here ſeverall and diſliuct pꝛo- 
miles, and that the Plaintiffe ſhall be ametced pro falſo.clamore. 55 
Haughton. If one be bound to another bp his pꝛomiſe, to do and pertozm two 
things, the party map well by wozd, free, and diſchaige him of part, and lo to make 
this ſeverall. 
Dodderidge. If it be one entire thing, I doubt whether he map vilcharge part 
ok it by bis releale; but here they are ſeverall and diſtinct; the releaſe of the firft part 
here, is not any releaſe of that ſum, which he is to pap, being the moitp of the ober- 
plus, fo which he ſhall ſell the ſame, over and abape the (560l. ) It a man ſells two 
hozſes fo2 201. the ove of them being the horſe of a ſtranger, the other not, but his 
24 H.8.Brooks owne, if the one be defeated, he hall yet have an Action fo} all the 20.1. foz that the 


1 controct is entire, as appears 24 H. 8. Brookes Caſes, fol. 9, placito 52. 


— — 


Nota, That as touching this point, the Judges all agreed, that the Judgement 
was well given, and ought to be affirmed... -- 
As to the other matter, befoze moved (S.) That here are two ſeverall ſurrenders 
alledged, and it is laid, that the laſt Surrendree was admitted, but not che firſt. 
To this Haughton Iultice ſaid, That if a Copy- holder ſurrenders his eſtate to the 
v uſe ot I. S. who again ſurrenders the ſame to the uſe of 1. N. and the Lozdadmits 
I. N. this is good; Fo the acceptance of the Surrender by I. S. is in Law an ad- 
mittauce of bim. | 
. And ſo if a Copp-holder Surrenders bis Eſtate to the uſe of 1. D. and the Lozd 
meeting with him, ſaith, ſuch a Surrender is made to pour ule, to which J ds a- 
gree,02 J ain content therewith, and that you ſhail be mp tenant; theſe ſayings 
ſhall amount unto good admittances, and ſhall make him to be a good Copyoholder, 
without any other admittance. : | | 
Dodderidge If a man hath a reverſion, and granis tbis to another,foz ſo much. 
And.if he grant this over to another fo moze,thento pap the mouy of the overplus, 
which he had gapned ; che grant is made to him, and be grants the ſame over fo 
moze ; It I bing my Action upon the Caſe upon the pꝛomiſe, J ought exp2eſlp co 
lap, that to my firſt grant, the particular Tevant did attozne , ſo here be ought to 
- ſhew an admitcauce of him, upon the firſt ſurrender, to inable him chereby , to ſur- 
render this over to another, the which he cannot do, if he himſelf was not admitted 
upon the firſt Durrender made to him, 92 to his uſe, aud ſo this ought to be ſhew- 
ed. 


Haugh- 


Team Aub! 15 fur 


Haughton. The pleadings” good as it is, withont ſhewing che admitt mee 
this — intended, che lüme not being the elſential part g Copy bolt, 16 
de may be a good Copy-holder without abmittante. 
Afcerwarvs at anothet time, this Cale was moved gin. 
Haughton. Js is menctuned in the Recozd, that ſach a day in March the Mpit vr 
Erro} was recelved,” and afterwards in June folding, a procedendo was wtant- 
ed to ihem to pzoceed : The T1zit of Exr02 was brought utter the award dk the 
Court, but befoze any Judgement was entred, and therefoze'nof well broughe ; and 
ſo a procedendo to the inferioy Court, ſed quia Neſcitur qu#dainris;ideo alt 
df Enquirp of damages granted, aud befoze the return d | 


ro2 bzought, and befozeany Judgement given; the matter reſting upon a Cuxis ad. 
viſare vult. ons FO or SHEN Wt HG S363 
Dodderidge. The Wit of Erro is dere bzought,' after! the dwary of -the 
Court, and before any Judgement given, and ſo the Tizic of Erro, and the pro- 
cedendo are both of them idle, and to uo parpoſe, and it 'refteth now, 18 it no 
Wit of Erroz had been bzonghe ; ans like unto the Cale in a Unit of account, 
the TUzit of errozco be, fi jaditium inde reddirum ſit ; then to tertiſie che Ne- 
cozd, here the Court received tie Mit ok ertoy, but it is not khetdtd between what 
perſons, no pet in what cauſe this is, and ſo norgoov, Sheer 

A matter ok Diſcontinnance was then urged. h Ht 25 
Upon this, the Clerks of the Court being demandes, did cercifle the Court, that 
after the matter reſted upon a Curia adviſare vult, day was to be giben to the Plain 
tiff, uſque; with a ceſſat quouſ que. e e 

Dodderidge. ere the matter is now upon a point of Diſcontinuance, whe- 
ther it be vifcontinued, oz not, upon the IAzit ot erro2 ; there it is entred, ceſſat 
placitum quouſque, without ſaying, uſque ad proximum cerminum, oz to ſuch 
a time certain, as the uſe is to be in this Court, ceſſat quouſque, this ſhall amount 
unto a Curia adviſare vult : It is here to be conſidered, whether there ought to be 


a continuance entred to a day certain, oꝛ unt. | 
Haughton. It is no continuance, if it be not unto a day certain. 
- Dodderidge. It is not ſaid, quouſque proximum terminum, noz pet quouſ- 


que proximam curiam ; if it hay been fo,'this had been a good continnance, but 


not ſo as it is there, and therefoze by the Rule of the Court, che Judgement was af- 
firmed, notwithſtanding any of the fozmer erro2s aſſigned, which were all over- 
ruled by the Court, onely ſome doubt was conceived, upon the point moved of the 
diſcontinuance, wherein onely the Court was not fully ſatisfied, but pet agreed che 


Judgement to be well given. | 


Abbots Plaintiffe, againſt Jebaſou 
Defendant. 


N an Action of Debt upon an Obligation, the Cale was this : the Plaintiff was 
1 bound in a Bond, as Surety with the Defendant, foz payment of monep nen 
a day to come, and hay a Counter · Bond from the Defendaut ſoz ſaving of him 


barmleſs ; the Defendant paid not the money at the day; upon this his default, the - wn 


Plaintiff bz0ught his Acttou upon his Counter - Bond - To this the Delendant 
pleads non damaificatus,. the Plaintiff reylies, and ſhews all this matter; an 
that he requeſted the Defendant to pap this monep, which he did not do; unde upos 
this, che Delendant demurs in Law. | „„ 537 389 

Che lole Point inſiſted upon, was, 8 this non payment of the 2 
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at the dap by the 'Defanvaut, bea pzeſeut forfeiture of · che Counter-Boyd, 02yot tot, 
without any other damage happening thereby onto the Plaintiff. | 
Ft was urged koz the Defendant, that this is no foxteucure of che counter- Bond, 
becauſe we is not as pet any ways damuified- by reaſon of this dcfaule; no pꝛoces be 
ing againd bim, 18 B. 4. fol. 27, 28. this matter there vt bated; where 
EG of. the Bond was foz ſabing of him-haxmleſs, being bound toz che o- 
ther; the e pleaded,.Quod non fuit damnificatus; the Plaintiff 
there Hewed, vt was affizmed againſt him: io that he durlt not go out o 
bis Houſe about, his _ and ſo by this he wasdgimnified. - . 

At is there urged by Choke, that this is no fozkeiture, Gill the Sheriff hath arref 
ed him, fo2 though e Capias be out againũt him, peradventure che Sheriff will ings 
take him, no} eretute his TU1zit, and then no foxfeiture. 

It was urged ron; Es in fatto, ta a ſhew ſome partic matter 
o damni fication, - 7245 


at his own colts, Houtd warrant and "defend tothe 3 certain Land fo2 twelve 
years, of which be had enfeoffeo the Plaintiff ; and this againſt all perſons, if ouſt- 
1 e the Bond fozfeited by the wozd defend ; 26H. 8. fol. 3. b. 

liz. f. 328. and2 H. 4. f. 9,4. b. ts this purpole, 4 F. 7. f. 12. Brook. 
tt S placito 128, 129. 40 E. z. fol. 20. he is to ſhew bow he ſabed 

Coke 5 pars, fol. 24. in Broughtgns Cale, there. is a particular damuification 
ſhewed, the Platt imlelf paping the money; but it was urged, that the non- 
payment of the money at the day, is. no pꝛeſent bꝛeach voz fozfeucure, 

Fon the Plaintiff it was urged, that this non · payment at thè dap, is a pꝛeſent 
foxfeiture of the counter Bond That the Demurrer here is not good; the Defen- 
dant pleads Non damnificatus, the Plaintiff ſecs foꝛth a requeſt by him made co the 
Delendant, to pap the money, the which he did not pay; all this ſhewed by the 
Plaintiff, aud to this the Defendant demurs in Law. 

Je was urged, that this gon - poymen t at the day, is @ pꝛeſent fozfeiture of the 
counter - Bond, and that foz theſe reaſons, (S. * 

1. The Pleaof Non damnificatus, implies in it aſaving barmleſs, and be ought 


to hate Gelyed how he ſaved him harmls(s. 


Termin. Hill. 
14 Las. B. R. 
Go. 


2. Che Conxition by this non-payment is bzoken, becauſe there is a pꝛeſent pe 
nalty by this given, and a loſs hereby incurred on the Surcty. 

Like unto the Cale in Littleton, in his Chapter of Conditions, where the Con- 
dition is to make a Feoftmenc, and be foꝛe this perfo;med, he takes a Uife, oꝛ doth 
acknowledge a Styente, this is a pjeſcnc breach, becauſe a pyeſento's and charge ; 
this is the reaſon of the Warrantia Chartz, which may be ſued befoze queſtioned, 
as appears by Fitz. Nat. Brev. quia timret implacitari. 

Haughton Iuſtice. A Damnification will not be by a bare fear. 

Dodderidge Iuſtice. This matter is very well debated, in 18 E. 4. fol. 27,28. 
befoze temembꝛed: And lo Wine any further debate, fhis Cale was a0. 


- Afterwards, (S. y Termin. Hillar- 14. Jac. B. R. this Caſe wos moved again, 
aud the Book or 18 E. 4. and Broughtons Caſe, Coke 5 pars, were cited. 

be Court agreed herein, that the condition being to ſave che Jlainiiff harmleſs, 
, the which the hire hath not done, by his faller of payment at the dap, bp 
* the wich be bath put the Plalntiff in danger to de Arreſted, which is a damnilica- 
tion unto him, and 5 conſequently a pꝛelene bjeach of the Condition, and a foz- 


feiture 
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ute of the counter Bond, and that by realon of the Oefendants non-payment 
af the money at the day, the Plaintiff had juſt cauſe of Action upon his counter. Jadgwentfo 
Bond, that the Action was well bought, the Dekendants demurrer not good; and the Þlainilfe 
ſo vy the Rule of the Court, Judgement was given, and ſo enired fo; che Plain; Per auriam. 
| P orter Plain tiff, againſt Chapman | 

Defendant. 


Na Tie of Erroz to revetſe a Judgement given in London, in an Action up⸗ A Writ of 
1 on the Cale upon an aſſumpſit: The Erroz aſſigned was, becauſe two ſeveral Error. 
aſſumpſits were laid, the one void, the other good; a Uerdict fo; the Plaintiff; and 


entite damages giben bp the Jury. Iudgement 
' The Court agreed this to be a clear Erroz, and loꝛ this erroz, by the Rule of the reverſed er 
Court Judgement was reverſed. | Curiam. 


Beresford Plaintiff, againſt Goodderiſh 


Defendant, wv! r +04 


made by the Teſtatoz foꝛ a Marriage Poztion ; upon Noti afſampfir pleaded, a Sunſt an Exc- 
verdict was found fox the Plaintiff. JJ | EE e 
At was moved in arreſt of Judgement, that this Action lieth not againſt the exe⸗ 
cuto}, fo this allumpſit ot his Ceſtatoꝛ, fo; this matter Batrimonial , the exe- 
caco2 ſhall not be charged wich this at the Common Law, if it were not by Deed; 8 
and to this purpole was cited 45 E. 3. fol. 24. and chat uponthis difference : Jf 45 E. 3. f. 24( 
ou? doch pzomile another to give him ſo much, if he doth marry ſuch a one, 02 if he 
doth marry his daughter, fo2 this he ſhall ſue at the Common Law, and his erecu- 
toꝛs ſhall be liable fo! this after his death; otherwiſe it is where he aſſumes to give 
ſo much with his Daughter in Marriage, foz this Suit (hall be in che Spiritual 
Court, S) in Court Chziſtian, and not at the Common Law, and the executoz fo2 
this is not there to be charge. |, 

And upon this difference are theſe Books, (S.) Fitz. Nat. Brev. tit, Prohibi- Fitz Nat. Bt. 
tion, fol. 44. A. and fol. 50 5. in Conſultation 14 E. 4. fol. 6. b. 15 E. 4. f. tir. Prohibiri- 
32. 17 E. 4. f. 4 19 E. 4. fol. 10. Plowdens Commentaries, fol. 305. in Shars Pe = ear 
rington & Pledales Caſe, out of 22 E. 3. Lib. Aſſiſar. placito 70. Fitz. tit. pro- 80 ar Li. 
hibition, placito 2. Brook tit. Debt, placito 134. & Brook. tit. Juriſ. f. s. b. c. 
diction, placito 63. 20 E. 4. fol. 3. b. 36, & 37 H. 8. Dyer, fol. 59. 
Latimers Cale, 45 E. 3. fol. 24. placito 30.” Fitz, tit. Juriſdiction, placito 15. 
& tit. Executors, placico 40. Ju Debt he counted, how that a Cobenant was 
had between him and the Defendanc, that if he did take to Uife the daughter of 
the Defendant, that then he would be bound to him in 100 l. he ſhe wer how that he 
had taken her to (Utte ; exception there taken, becauſe this debt was demandey 
upon a Covenant, touching Matrimonp, ebe which ought to be ttyed in Court Chzi- 
ſtian, by che Dtatute of Articuli cleri ; but becauſe he demanded the Debt upon a 
Deed, by kozce of which, it became in Law to be a Covenant, it was therefoze ru⸗ 
led maſntainable ; otherwiſe if without deed. * 

A pꝛeſident was cited in this Court, between Sanders and Eſtarby, in an Actinn 
upon the Caſe againſt the executoz, upon the pꝛomiſe of a Teftatoz foz a Marriage Freſidene 
Pox:ton, which was Mich. 13 Iac B. R. entred Termin. Trin. 13 Tac, B. R. Rot. e 


Hh 2 after 


1 an Act iou upon the Caſe againſt the Defentiant, as executoꝛ, upon a pzomiſe An Action a- 
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alter a Juogemeas here given fo} the Platutiife,a Uzi ot Exroz was bzought in toe 
Exchequez Chamber, and the ſame matter there alledged toz Etre, as is now here 


- moveo in Arreſt of Judgement; another Caſe was alſo cited to be in the Exche- 


47 H.6. 


given; and(s'the 


Coke 9 pars f. 
I. e. 


Trin. 44 EKM. 
B. R. &c. 


Trin. 7 Iac- 


B. R. &c. 


quer between Hurban Plaintiffe againſt Elyot Defendant; where the pzomiſe vp 
the teſtato2 was, that in conſideration , that he married bis Rinſwoman, he pꝛomiſed 
to give him ſo much; it was held in che Exchequer , that the Executoz was not to 
be charged with this pꝛomiſe ofthe teftato}, to pap the 601. pzomiled, aud 101 quar · 
teilp, in maritaginm. = 

Fo the Plaintiffe it was urged by Coventry, that the Action well lyeth againſt 
the Erecuto2, and as to the P;elidents cited of Saunders and Æſtarbyes Caſe, that 
was here adjudged againſt the Ececutoz. A C Uzit of Erroz was bjought upon this 
Tudgemen!, but there was no reverſall of it; Oneip a Certificate of che Clerkes 
was ſbewen, chat the opiuion of the Judges in the Exchequer Chamber, was con- 
trat to es Fang ls here given; but the lame Judgement was not reverſed. 
And as to the other Cale cited of Elyot, this was differing from che Caſe here nom 
in queſtian; w 37 H. 6. one there (ai, marry ſuch a maid, and J will give pou ſo 
much; Debt lpith foz thts. : 

As to the exception taken, becauſe fn the Declaration, no Notice appears to be 
given of the marriage! to this it was anſwered , that this is not of neceſſicp to be 
ence will be. vetween ſuch a contract, which is made a debt, 
aud a ineere collaterall pꝛomiſe, there if he ſuffer the dap to paſſe, be (ball loſe it, o⸗ 
therwiſe, where it is in Cale of ſuch a contract, as makes a Debt, though he ſuffers 
the dap to paſſe , pet the Debt and, duty here alwayes remains, untill che ſame 
be diſcharged by payment; ſo where a pzomile doth amount co make a Debt (as in 


this Cale it doth) no nocice is to be given, as it hath been adjudged; otherwiſe 


where it is fo} a collatcrall thing. 

Haughton Iuſtice. J do doubt, whether an Action upon the Cale, lie th againſt 
the Execucop, upon the a ſſumpſit of the Ceſtato), fo; a thing, 02 contrace, which 
makes not a Debt, upon Coke 9-pars.fol. 89,90, 91. Pinchons Cale, 

Daddridge Iuſtiee. Mithin chele chzee pears; in this Court, chere was here the 


like Action bought, upain payment to be made at the marriage day,and overthzown 


foz d. fault of notice given of the marriage day. It a man be bound co pay to another 
lo much monep, at che marriage day of I. S. he ought to give notice co him of 


The Court were eleere of opinion, that here in this Cale, notice ought to have 
been given of che Marriage dap, which was not done accodingly, and therefoze the 
Court conceived this to be a good cauſe to arreſt the Judgement. But pet they 
2 not one r- rule this, but gave directions to (earch fo2 Hꝛeſidents in this 

e. 

As touching the other matter. The Cuurt was cleere of opinion, that this acti- 
— it is here bought, well lyech againſt che Executoꝛ, upon the aſſumpſit of the 

ats}. NI 

This Cals was aftcrwarvs moved again. And as to the point of notice, Jt was 
urged , that no notice is tequiſite co be given of che marriage, thougb part of the 
money pꝛomiſen, was to be paid upon che Parriage-day, foz that this pꝛomiſe 
makes this to be a good and a true Debt, the which nil hach continuance , unt ill it 


be paid. | . 

Bo acco2dingts this. Jt was here adjudged, Trinit. 44. Eliz. B. R. Rott. 238. 
between Hodges and Wareley , That in Caſe, where the matter demanded, is be- 
come to be a Debt, there no notice is to be given. 

And Trinity 7 Iac. B. R. Rott, 795. between Brendly and Cobbe, che ſame 
Caſe in effect, and Judgement there given in an Action upon the Caſe , upon ſuch a 
Pꝛomiſe, without any notice giben · Fo2 this was held not to be requilice , 7 

ebt. 
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Debt. Jn Hodges Caſe, chere he aſſumed , upon the Marriage of his Rinſwo- 
man, to pay unto him ſo much, at the dap of the marriage, at the day he bzouzht 
his Action, without giving him any notice of the Marriage. : 

Judgement was here gi ven fo2 the Plamtiffe. | 

Upon this a Wit of Ercoz was bzonght in the Exchequer Chamber, and the 
Judgement was there affirmed. * ä 

The other Pꝛeſident of Brendleys Caſe, 7 Iac. there alſa thts point of Notice 
was queftioned, and moved here in Arreſt of Judgement, becauſe no Notice was 


As touching Notice to be given in fuchCaſes, there will be a difference (as it 
was urged ) where a coilaterall thing is to be done upon a Marriage - dap, there no- 
tice ought to be given of it. But where the thing then to be pertozmed is a due 
debt to the party, who doch not demand this, pet notwichſtanving this remains 
- a good debt to him, and fo} refulall to pay this, he may afcer have his Action, and 
in this Caſe no notice is requifite to be given. | 

Haughton. The P1elidents here ſhewed, are the one of them, upon payment to 
be at the day of Marriage; the ſecond co be payment after marriage, and no 
notice given. J am ot opinion, that in this caſe, Judgement ought cs be given foz 
the Plarnciffe, and chat the want of notice given, is not material, 

But in Cafe of a Bond fo payment of money at the day of marriage. It is to be 
conſidered, TUhether notice be there requilite, to be given of the dap of Parri- 
age. | 
„ at another ttme, this Caſe was moved , and arged foz the Defen- 
daut, that this Action lyech not agatuſt the Executoz,upon che affumpficofthe Teſta- 
£02, being foꝛ a thing which was impoſſible foz che Teſtatoz himſelf cs perfozm, this 
being fox Þarriage-money, to be paid upon pꝛomiſe, afcer his death; here it is not 
debitum, againſt the CTeſtatoꝛ, and thereſoꝛe his Executoꝝ ſhall not be charged with 
it; to this it was anſwered; that in 36 & 37 Eliz. Judgement was here given in 
ſuth a Caſe, vefoze Slades Caſe now reſolved, Coke 4 pars. fol. 92. That an 
Action lieth againſt the Teffato), and againſt him likewiſe, upon an indebitatus af- 
ſumpſit; here it is not, as it hath been urged, to pay after his death; but this is co 
be paid, tempore mortis. 

Croke Iuitice. The Executo? here is chargable with this, &c, 

There is a difference between a Charge, which chargeth the heire, and which char- . 
geth che Executoz. It the Teſtacoz upon a good conſideration makes a pꝛomiſe co 
pay ſnch a ſumme , one pear aftet his death, his Executo; ſhall be charged wich 
this. £ 

The Court agreed, that the Action here well lyeth againſt the Defendant being | 
an executoꝛ, foꝛ this aſſumpſit of his ceſtatoz, and that no notice is here requilite co — ie Plain: | 
be given of che marriage, and therefoze by the Rule of che Court, Judgement was per curiam. 
given, and ſo entred fo; the Platutiffe. 


Rawlinſon Plaintiffe, againſt Greewes . 
Defendant. 


N a Action of Treſpalle, The Caſe was this. (S.) A Copp- holder did ſurren- Treſpaſſe, 

der his Copp-bold eſtate to the uſe ot another. The which Surrender was pre- 
ſentcd at the next Court held fo2 the Yanoz, and found by the Pomage , and he co 
whole uſe the Surrender was made, was there in Court accepted of by the Ste- 
ward, and a Copy by him granted unco him; afterwards he to whoſe uſe this Sur- 
render was made, ſurrenders the ſame again to the uſe of another, who was pjeſen- 
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ted, and a Topy granted uno him, and he accepted of as a Coupp-yoly Tegant , by 
the Lopd. . T7 36 «6 e 
5 Ebe Quellions inliſted upon, were z. whether be would be, by this which is 
done in Court by the Steward, and by the Copy granted unto bim, a perkect and 
compleat Copy holder, without any other act to be done unto him, = 
And 2. When he Surrenders again, to the uſe of another, which Surrender ts 
alſo pzeſented in Court, and a Copy granted unto him, and he accepted of foꝛ a Co- 
py-hold Tenant by the Lozd, whether this be not an aſſent in Law by the Lo to 
the firſt Surrender, and lo to make that partv co whole tiſe the firſt Surrender wag 
made, and pꝛeſented, to be a good Copp-holder, and lo by this enabled to make the 
ſecond Surrender. 3 e 
It was urged, That by all this which was thus done upon the firſt Surrender, 
by the pꝛeſentment in Court, by the Homage, and by the Copy granted to him by 
the Steward, be was ao: pet a good and compleat Capp- balder, without ſome other 
act to be done; a kurther Act being requiſite to be done hy the Lozd, to give perfe- 
ction unto this Surreuder, and to make lim a perfect 


; (it a perfect Lhpy-holder, and this is, foz 
the Lozd to admit him; and the entre is, cepit de domino, 02 Cui dominus dat 
ſeiſinam, but as it was urged, a bare ſurrender, and a pzeſentment onelp of this 
ſhall not amount unto an admittance; fox that the conſent of the Lozd is requiſice, 
and that of neceſſity, andbefoze adnuttance of the Lozd, he cannot be a compleac 
Copy-holder, ; Is | 1 5 2 08 | | 

It was further urged, that this acceptance of the Steward, ſhall not amount to 
make a good admittance ot him, as a Capy holder, and that untill he be admitted, 
the Land remains in the ficlt. Copy-holver, who ſurrendzed the lame; and foz this 
was cited, 12 Eliz. Dyer. fol. 292. and Coke 4 pars. fol. 21, 22. Brownes Caſe, 
and fol. 23. Pennyfathers Cale, couching 2 poſſeſſio fratris, of a Copy bold eſtate, 
befoze admittance, that here there ought to be an actuall admittance of che Lozd of 
the Tenant, to whole ule the Surrender was made, befoze which he caunot be a pers 
fect copp-holdez ; for ＋ Copy- holder Surrenders, to the ule of another , befoze 
admittance ak the Lozd, the, Copy-holo Land remains in him who ſurrendzed , and 
not in the Lozv, he being vled but as an Juſtrument, ko; the eonveying of this to a- 
nather,and not to take any thing hereby unto himſelf. . 

Againſt this it was alledged, that this ſurrender here, is duely made, and that ac⸗ 


cozding to the courle, and this is afterwards pꝛeſented, by the homage, and accepted 


of by the Steward, anda Copy grauced. unto him, by which, the copp ol him, who 
firſt did Surrender ($.) the fo2ce of this is quite gone. = 

It was kurther ürged, that be to whoſe uſe this Surrender was made, did after- 
wards ſurtender to the uſe of another, which Surrender was pꝛeſented, and a Co- 
py to him granted, and he accepted ak by the Lozd, a8 Copy hold Tenant ; this 
wis urged to be aplaine aſſent in Law, by che Lozd, to the firſt Surrender, and to 
pꝛove this was cited, 46 E. 3. itz. title Forfaiture placito 18. and Coke. 5. pars. 
fol. 15. a. in Ncwcomen & Hodges Cale there remembzed, where a Parſon doth 
Leaſe his Rectozie, unto his Patton fox 50. years,who aſſigns this over; Reſol- 
ved, that in this grant is included Swell 's Confixmation;of the fir grant, as a 
grant of this over. Ando here this admittance of him to whom the ſecond Sutren- 
der was made by tze Lozd, is an afſene Ao by him unto the firſt Surrender; here 


the entry is compertum eſt per Curiam, that ſuch a thing was done. (S.) that ſuch 


a Surrender, to the uſe of another, was made; and this pꝛeſented by che Pomage, 


per Homagivm, but no expꝛeſſe aſſent ofthe Lozd; no ſuch entry of cepit de do- 


mino, nec ad ziſſus E inde terens; nec dat ſeiſinam, nothing moꝛe found, but 
a bare pꝛeſentmeut of the Surrender, wbether the ſubſequent Acc of che Lo2d upon 
theſrcoud ſurrender (hall not in Judgement ot Law, be an aſſeut by him unto che 


firſt ſurrender. 
Haughton 


3 


” > ALE ex 
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Haughton Jaſtice. Jt this firſt Surrender be pꝛeſented, and a fine pain by Im, 
if this be not entred, this will trench farr in the Cale. It is here found, non aliter 
admiſſus. + „ 4 % 2), err 219180 

DodderidgeJuftice. ' If the Loꝛd will accept of this ſurrender, if chis Sur 
render be in Cottc/withourall queſtion this is good. But here the ſame was Extra 
Curiam, but p}tfentev in Curia, the Loꝛd hath the ſame power out of Court, as he 
hath in Court, and here it is acteptatur per Seneſchallum. 7 

Haughton. --Jf a Lopp-holver furrenders to the ufe of another, and this is pꝛe⸗ 
ſented in Court, Me to whoſe uſe the Surrender was made, ſurrenders to another, 
who is admitted by the Lozd; after wards the firſt Surrenderer, ſuttenders co ano 
ther, whether any thing doth paſſe by this? the firſt ſurrender here, ta the uſe 
of another, was made dut of Court, and this /pzeſented in Caurt (S) at the next 
Court, whether the Copy holder be ouſted by this, oz not ? Whether upon this 
Surrender ſo pꝛeſeuted in Curt. with a Compertum eſt: without anp other ad- 
mittance, whether this ſball be gund to make this ſecond Surrender good; on it auy 
admittance of the firſt, accoꝛding to che firſt Surrender, be here in Law, oz in facto. 
It not, whether he which made the firſt Surrender, may have the Copy- hold Eſtate 
again after his Surrender. | a TH e 

It was urged, that he chould have his Topphold eſtate againe, Foz that this is 
hut as a remembzance, oꝛ a pꝛeparation, fox an admittance, which ought to be ſub- 
ſequent, and in facto. | 3 

It was kurther urged alſo, that the aſſeſſing of a Fine upau him, is no admit 
cance. But ik the Steward accepts af ine of him, lo aſleſled, as of a Copy- holder, 
this is a good admittauce of him. And as touthing admit tances of Coppholders, It 


was ürged, that there will bea difference betmeen admitt antes, of the Steward, 


and of the Lo2d himſelf, which may be by an implyed Act,. hut of the Steward, this 


. 


ought alwapes to be by an expꝛeſſe Acc. Alſo an admittance bythe Loꝛd of a Co- 


pp-holder,mapbe pour out of Court, but by the Steward, this ought to be in 
Court. | | N 2 5 

It was alſo urged, that befoze admittance, accozding to the Surrender, the 
Eſtate in the iuterim, remaines in him who made ths Surrender, but by the admic- 
ance, to be crausferred over to the other, and not to be revoked , oz counterman- 
ded. c | LTD TOSS | 

To make good che firſt Surrender, It was urged , ther here it is not onely 
found to be with a Compertum eſt , but allo that he aceepred of him, ut tenens, 
and a ſpeciali entry in Court made of this, an entry in the Roule, and a Rolle there 


made of it, and that by virtue of this Surrender, the (aid Copy- hold Eſtate hath 


been quietlyenj»ped ever ſince. 40 Eliz. and the reaſon that no other Aomittance 
was ok him, was becavle he did not agree foz che Fine, to th? Lozd, who is but 
as an Juſtrument to convep this to the other, who when he is in, and admitted, is 
iu only by and krem him wha firſt Sirrendred; and naw in chis Cale, after 


18 pears quiet polſeſuon, the eite of che party who firſt did Surrender, would 


avoid this Surrender ſo made by his Father, and that fog default of this admit- 
tance of the Lo2d. | : 

Haughton. Here the Steward hath delivered to him a Copy of che Court Rolle, 
but no admittarcce was of him; the point here is, whether this Pꝛeſentment of 
the Surrender, of it ſelfe hath abſolutely taken away the Jacereſt of him wha made 
this Surrender. Ik the Lozd had aſſentedunco1t , then without all Queſtion, chis 
JFatereft of the firſt Copy- holner, who thus Surrendred , had been perpetually ta · 
ken away from him; bere he ta whom che fir® Surrender was made, ſurrenders 
this to another, and cye Lo2d admits him, accoꝛding to thts Durrender ; Whether 
this Admitt ance of bim, by Judgement of Law, ſhall be ſaid firſt to be an Admit- 


eziice- of che ſecond Surrender, accopding to che firſt Surrender , thereby to 
; : gie 


po 
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give him power, and ſo to enable dim to make the ſeropp Surrender, 3. of this I 
doubt. 1 W F 
Dodderidge. If this Surrender had been made unto the Lozd himſelf, the. 
Caſe had been then the fronger. but her? the ſanis was to the Steward; who made 
the Entry ok it, the:tntrp'ought to be (5) dat domino pro fine, & «dmiflus eſt, and 
he ought to have ſeiſm at the 'Lozd. Plowdens Commentaries, the. ſecond part, 
Hare & Bickleyes Caſe. - Induction to a beneſice, reſembled-co an adwiſſion of a 
Copy-=holder. /- Auv'fs without further debate at this zime, this. Caſe was avjour- 
4 ned to a further tim. 1 0170 1 d 
Atterwards (S) Termin. Hillar. 14 Tac. B. R. this Caſe was moved again, 
Termin. Hill. and urged, fox tha mabing good oł᷑ the firſt Surrender; that the Steward may ad- 
14 ee R. mit. That the eſtate paſſeih from him, who made the Surrender, and no- 
med again, thing dolh palle amm chr-Steward, oz from the Lozv, That:che-aflent al the Lc 
* makes an admittance; hith oughttocbe drcopding tothe Eſlate tranſferred. Chat 
the acceptance of the ſxcomv Durrenver, aan tbe admittance ot the party upon it by 
the Lozd; implyes (as tt was urger) an aſſent to thefirt Surrender, and ihat after 
the lr Surrender, the Cappy · holder cannot ſurrender to another, the Eſtate being 
paſled from him, by the firſt ſurrender. 8 £1 a 
Doddrridge. @ Copy- holder Surrenders bis Copy hold eſtate, befoze admit 
tance, a treſpas is done upon the Land; the firſt Copy ⸗ holder, who made the ſur⸗ 
render, ſhall puniſh this t reſpaſſe. „„ 
Haughbron, agreed with hum herein, that he ſhall not puniſh che Treſpals, il he 
' - Mountaguechiet Juſtice. A Copy-bolder ſutrenders to the uſe of another, and 
- bis Peirs; che Steward adinfts him, and this to him and co the beirs of his body. 
. Notwithanding this admitcance, pet the eſtate ſhall be unto him, accoꝛding to the 
' Surrender, to him and to his heirs. It a treſpaſſe be done upon the Land, afcer the 
Surrender, and beloze admittance, he which made the Surrender , {hall not have an 
Action of Treſpas, fo? this treſpas, fo2 by the Surrender, all his intereſt is by him 
given awap from bim. 5 
Dodderidge. A ſurrender bf a Copy- hold Eſtate, is compared to an Induction 
to a Benefice,befo2e Induct ion no poſſeſſion, aud. ſo befoze admittance no poſſeſſion, 
papes a F ine, et fecit domino fidelitatem. No poſſeſſion is altered befoze an ad- 
mittance; as touching the allent of the Lozd. If a man grants a reverſion to one, 
who betoze attozmment. grants this over to another, the tenant attourns to the ſecond 
Grantee ; this is nat good,otherwile where it is by fine, the aſſent ought to be as the 
Surrender is, aud in the (ame manner, and this pzoves, that befoze this, he had us 
lawfulleſtata tu him, dy the firſt Surrender. | 
The Court agreed in this, that he co whom , oz to whole uſe the firſt Surrender 
was made, hath na eſtate at all in him, befoze admittance. | 
Dodderidge. The gueſtton is, what Intereſt, he which made the Surrender, 
had inthe interim, vefo2e admittance , and whether he map tranſferre this over to a- 
Mountague. Though nothing be in the partp, to whole uſe the Surrender was 
made, bofoze his admittance, pet bythe Surrender, the whole eſtate is out of him 
who made che Dutrender, and by this his Surrender is paſſed away from him. 
And ſo the Court doubting of this Caſe, and differing ſomewhat in opinion, they 
Lnded by a. yemanved ſight of the Books of the Pleadings, and ſo this reſting upon a Curia ad- 
emen. viſare vult, the ſame was adjozned co a further time. But the ſame was not moved 
again, but ended between the parties by medintion of friends, 


Herding 


Termin; — 


Harding 26d alien Plaintiffs, againſt Goſling 
| Defendant. 


1% ohibition to ſtay pꝛoceedings in the ſpiritual Court, upon a Suit there 
Elbe 8; the Caſe was, That Golnel libelleo there againlt chem, foz a 
__ decimandi, being not paid. 
The | ry bg ſuggeſted another modus decimandi; which ſaggeſtion they re- 
fuſed tokective; upon this, a Yoobivitionpzayed. 7 
Dodderidge luſtice. "The modus decimandi, is as: well due to the Parſon, 
as Tithe is at te Common Law, and if the Parſon do libel in the Spiritual 
Court foz a modus decimandi, (as he may do) and anothee modus is there ſug- 
geſted, and this refuſed, they map there try and determine this matter, touching this 
modus, and no cauſe to graut a Bꝛohibition fo; this refuſsl.+ But if they do there 
refuſe 4 ſuggeſtion fo2 the e ve becauſe their Law and our 


Law, v6 po 1 a6 of p2oof fault of two Witneſſes, one being 
allowably, w, bn nar with em: In this Caſe a pꝛoibitioa is to be 
grated, : nei , hep nag chere as well try the modus decimandi, as the 
right of Tithe 


But if a Par ſon bo libel the Fel fox tithes iu kinde, and a modus js ſuggeſted, and 
there pleadeb, che which they refuſe to allow, upon this; pefutal a pen ts to 
be granted: But otherwiſe it is, w re the Libel is 38 in this Caſe fox the mo- 
due, whit| they may well cry, and t refoz8 no cauſe to grant: Prohibition. 

Haug ton Iuſtice. In thts Caſe a pohihition ought;to ve granted, otherwiſe 
in (<< Cales, ney ier ſmatoterec alledged in the modus, they map try and 
detetmine t "valivic ; of 1280 mo dus decimandi, which they cannot do by tbe 
Law); they art not to "be by our Liw 0 try a modus decimandi there, but 
they ought to be War a. i. de chen pzoce-ding to try this modus, which 
ts detkrauuabit by our L aww, and not eee Spiicual Court, a pꝛohibtti⸗ 
on ought $6 be granted. .... 


| Dodderidge. No pjohibition i is in this Cale to be granted, fo there they may 
well 8 * this modus by their Law : The libel being there oziginally 
fo the mm to lach there be e ace tn their pzoceevings, between ther Law 
19 55 Ta as wag tempol bate of this modus, it pꝛobed by one Witneſs, 
tie tein eſo by our rt, k not fo wit hem without two Witnelles ; if this 
be the ground of he refuſal of che ſuggeſtiqu, 


and cherefo:e this is fit to be examined, whether it reſts upon this point, 02 not; and 
if it do ſo, chen a pꝛohibit ion is to be e not otherwiſe ; if they onelp 
zoceed there to try the modus, fo2 which the Libel was by. pꝛeol this p well be 
there ex amiged. Uh wen 5 Aeg 15 2 11 ** 
at all in this Caſe. 


Croke Juſtice, at this time  delivere 52 

By the rule of the Court, this matter was referred to a Clerk of the Court, truly 
to examine the difference between them in the Spiritual Court, upon the libel chere, 
and fo certifie the Court of this, and to this Cale was adjourned (0 a fucthe 
tac 800 IG 3: x : T6 
''Atterwapyahi9 Cale v moved 1 rota 85 

D Dodd 7% M khere de & nb tot berwern the ppuron 5 uhr 
Watiſbeners, denke ee Spiritual C 
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XL ohibition is fo be granted, 


Tontt tb jo: we ü 


A prohibition 


ä F $4.4 


242 


Termin. Mich. 14 Far 


belled, here the truth of this matter (hall be t tryed there; but if the e difference be be- 
tween them, be touching the matter of p2oof of this modus, and wherein their Law 
and ours do differ, iu the maner of the pjoof by Witneſſes, -in this Galsthey are 
to be pꝛohibited; and lo is 1 R. 3. and 10 H. 

Alſo ik a Parlon do libel there ſoz à modus, whereas in vericy there was no 
modus, but onely a Compoſition of late time between the Parſon and the Pariſh- 
oners, to pap ſo much pearly fo? tythes, and not otherwile: In this Cale, becauſe 
that our Law and their Law do differ in the point of pꝛeſrription, wich them ten 
years continuance, being a good pꝛelcription, but not lo be our Law, in this Cale 
thep are to be pjohibited. 

Haughton. A modus decimandi is pꝛoperlp to be tryed and determined by the 
Common Law, and not by them in the Spiritual Court, fox that their Law and our 
Law do differ in many things, as in potne of pꝛook of a modus, and in the polat 
of Pꝛeſcription. 

Croke. A ſpecial modus being thert libelled-fo2, is there to be tryed; but if 
they differ there in a cempo)al mareer, they! are then there fo be pzohib ted, this being 
triable by the Common Law. | 

Dodderidge. If they do there rifle to allow of the pzoof, allowable by our 
Low, and wherein they differ from us, they are then to be pjohibited not fo ſue fo2 
tyehes there - And where there is a modus, if they refuſe to pap this, the Parſon 


may ſue there fox this modes, and this is to be tryed by them; bat if in ſuch a Caſe 


Libel for 
Tythes, &c. 


where there is a modus, if the Parſon will libel co have his tithe in kinde, and the 


other ſhews there this modus, which they will not allo w of, they are hete to be pzo- 
hibiced, and this ſhall be tryed by our Law. 

Haughton. There is a Cuſtom laid in the ſuggeſtion, this they ought to hit 
right in all the particulars, dz elſe chey will fail; this was in a Caſe of Fiſhing, ctthe- 
Filh being libelled fo2, 62 the modus fox the tame The Parſon to have tiche of 


the clear gain made thereby; they allow 500 l. foi the charges of the voyage 


loꝛ Fiſbing, befoxe any ithe to be paid, by this they will make the tithes of the Par- 
ſon to be little oz nothing. 

The Court declares, that they would ſee the ſuggeſtion, and therefoze by the 
rule of the Court they were to make eheirſuggeftior, und to ſhew the ſame to the 
court, as they would ſtand unto it; and 12 the mean time the Ouit in the Spiritual 
court to be mow” ws | 


Nora. That 16 Die Norehibw, Jenin, Mich. 14 Tac. Sir eawerd Coke, 
chief Tuſtice de B. R. was remoted from his place, ano 18 Novembris, Dir 
Henry Mountapue the Kings Ser jeant, and Recozder 'of N ſtwozu chick 
Juſtice of the 8 12 igen in his Place. | 


F ſe rait, againſt Parks and others 
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py! an ider e Court, 191 the oth of Neck- wool of 800 Sheep 
which the Defendants had cut, and converced the ſame (otheix.pzoper uſe : The 

Defendants chere An{ ered, f ac thep uſed between Michaeſmas au All-bolland- 
ride, to cut che head, neck, and ears, r pzeſerve. their; Sheep. from veemine any 
flies, and ſn by 2 e dbat chep were lo pay the 
tenth Fleece at ſearing time, but nat. to pap aup of thele Neck-fleecgs, being, as 


up 117 ; the u Plea chey there xefuſed, an -8 ſentence 
The 


alledged, af yo;v 
fo che P ainciff againlt them: Foz this gauſe a P)obibicion was p}aped. 
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The Court denped to grant aPzohtvition in this Cale. | ; 
Haughton Juſtice; There map be much deteit uſed in this, as in the Cale of Ra- 
kings: If purpolely they will lcatter Cozn, the Parſon (all have tythe of this, 
unlels it be minus voluntarie; (ohere,if thep cut great fleeces which will pield pꝛo- 
at, the Parſon is to have his tythe of this. 
Dodderidge Iuſtice. The ſuggeſtion here alledged is, becauſe he paid the tenth 
fleece at ſhearing time; fo2 this to be dilcharged of payment of cythe of the Neck- 
fleeces, and that in tonſidcration of this, the Parſon to have the tenth fleece after; 
this is due to the Parſon Jure Divino: they make too long Neck-ſhearings, and 
upon this colour thep uſe to (bear all the ſhoulders allo, and ſo by this to ſpoil the 
other fleece. If che Patſon be ts have the centh fleece of the back, he ought allo 
to have the tenth fleece of the neck, and no reaſon fo the contrary. 
Croke Juſtice. If they cut this Meck- fleece, and convert this co their pꝛoper 
uſe, they oaght of this to pap tythe to the Parſon. 9 
It was then urged, that if ſuch abuſe was in the cutting of the Neck\fleeces, 
this ought to come on the other live to ſhew this co be ſo, as i 
kings. | . 
The whole Court againſt this, and denyed at this time to grant a Pꝛohi 
foꝛ that their anſwer in the Spiritual Court, was no ways lufffcient to 
Par ſon of his tythe of theſe Neck fleeces. 
Afterwards this was moved again, and the ſuggeſtion appear ing to be, that fo 
this, they uſed to winde up the other flecces at their own charge, lo fo2 this cauſe a a prohibition 
Pꝛohibition was granted by ths Court. | * &c. | 


The Wife of Hungate Plaintiff, againſt Philips 
a Conſtable, in Comitat. Eborum, . 
Defendant. 


Na Appeal, Coventry fo2 the Defendant demands. x. Oyer of the zit of Appeal. 
Appeal, aud ot the return of this, which was read in Court: Then he demand- 

ed Oyer uf the Capias, aud of the return of this, which was read in Court: Then 

be demanded Oyer of the Capias, with Pꝛoclamations, and of the return of 


this. 
To this, George Croke ko; the Plaintiff made anſwer; (S.) Quod vicecomes 


non miſit breve. . | 
Coventry. To this, The non-return of the Sheriff of this, (hall not take a- 
way the benefit of che Appellee bp this, but at the day, the party appearing gratis: 
The JIaintiff ought to declare againſt him. | 
| Curia. As to thts, vicecomes non miſit breve, pou cannot now demand Oye 
of the Capias, with Pꝛoclamations, when it is here recopded in Court, Quod vi- 
cecomes non miſit breve, lo; it is vain fox pou to demand Oyer of that which is 


not. | 
Page Paintifte , againſt Davies 
Defendant. 


* 


| 2 a Prohibition to the Spiritual Court, upon a Suit there foz a Legacy, the A Prohibition 
Detcndant there did uggeſt the Cuſtom of London, of fozraign Attachments 
fo} debt, and ſhews, that ſuch a Legacy was given by &c. and the ſam? Attached 


{o2 Oebt, accozding to the cuſtom of London. 
Jt 2 The 
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Prohibition 
denyed, Cc. 


Debt. 


Iudgement 
for che Plain. 
der curiam. 


The Court ctear of opinion, that Legacies are not within this cuſtom of London, 
of kozeign Attachments; that thia Cuſtom doth not extend unto Legacies, fo? it 
oughr to be a Debt certain, oz not within this cuſtom ; foz that a cuſtom cannot ve 
to Attach a Legacy, which is not a certain Debt, no; pet any dutp, until all the 


Debts are patd, and fo2 this cauſe a Þohibition was denped, per Curiam. 


Samuel Melitine, a Stranger, Plaintiff, againſt 
Hall, Defendant, 


N an Action of Debt upon a Bond; the caſe was this, The: Defendant was 
I indebted by two (ſeveral Obligations unto the Plaintiff, conditioned fo; the pap- 
ment of 200 l. to him, at his ouſe in Black- Fryars, in parochia Sanctæ Anne, 
in Warda de Farrington, 10 l. of which was paid; the Platuciff in his Declara- 


tion ſets foꝛth the payment of the 10 l. unto him in part, and bꝛought this his Acti- 


on fo2 the reſivue of the ſaid 200 l. which was to be paid at his manſion Houle ; 
upon Nil debet pleaded, a verdict mas given fox the Plaintiff. 

It was moved foz the Defendant, in arreſt of Judgement, that the Declaration 
was not good. ; 

Firſt, Becaule it is not ſhewed by the Plaintiff upon which Bond this 10 l. was 
paid, which ought to have been ſpecified ; fo) which omiſston, the Declaration is 
not good, and foz this, 3 H. 6. fol. 44. was cited. 

Secondly, Becaule there is no place laid where the payment was to be made, be⸗ 
ing onelp laid co be at his manſion Pouſe; and that the venire facias was not well 
awarded, being de parochia Sanctæ Anne, in Warda de Farrington. 

Haughton Tultice 2001. was due tothe Plaintiſt upon both the Bonds; he 
ſets fo2th, that he had received 10 l. part thereof, it is no pꝛe judice at all to the De- 
fendant, of which of theſe ſums this 10 1. ſhall be part; this payment was good, 
and the Action well bzought fo2 the reſidue. 

Croke Juſtice, agreed with him herein, foz this is fo2 the benefic of the Defen- 
dane, to have this his payment of the ten pound in part, to be thus acknowledged 
by the Blaintiff. 

Dodderidge Iuſtice. The Defendant was here indebted to the Plaintiff upon 
two ſeveral Obligations; ſeveral, in reſpect of the Obligations, but he may 
jopn the whole in one Action; be bath alledged the payment of ten pound to him 
in part, and it is not material at all upon which Dbligation this ten pound was 
paid, it is part of the ſum, and of the Debt to be paid, and no inconvenience can 
ariſe by this; the Jlue was, Mbether the money was paid, oz not, the Decla- 
wh here is good, without ſewing upon which Bond the fame ten pound was 
paid. 

As to the venice facias, he was bound to pap this at his manſion Houſe, this 
map be paid at any place. | 

The Court ober-ruled the Exceptions taken to the Declaration, and ſo by the 
rule of the Court, Judgement was given fo2 the Plaintiff. 


Sir 
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Sir George Reynel Plaintitf, againſt I. S. a Priſon- 
er in the Marſhalſie, in his Cuſtody, 
Detendant. 5 


12 Court was moved on the behalf of Sir George Reynel, Marſhal of the Notion to 
Got againſt one of his P:xſoners, who had very much miſ-behaved him- have a priſon- 
ſelf, had ofcered to make an eſcape, and had endangered the killing of one of his er fined. | 
Dervants ; that he had ſpent in following of him 101. and thercfoze che Court 
was moved to have him fined fo2 this, and that he might have recompence fo2 this 
his 101. ſo diſburſed and laid out. | 
Croke Juſtice. Co fine him fo2 this, we will not do ic, unleſs that the Pꝛeſi⸗ 
dents of this Court, in ſuch a Caſe, will warrant this, the which we well firſt ſee, . 
and well conſider ok: But you map keep him in ara Cuſtodia, (S.) in Frons ; 
pon map alſo Indict him foz the le mildemeanozs, and ſo by this way co have him 
fined, but not otherwile. ä | | 
Sir George Reynel being pꝛeſent in Court, made anſwer, That by the Pꝛeſi⸗ 
_ dents of the Court he map well be fined, without any Jndictment. | 
5 Dodderidge Juſtice, & Curia. This is but your ſuggeſtion, upon which we 
will not pꝛoceed in ſuch a manner, without ſeeing the Pꝛeſidents of the Court, fox 
the allowance of this; but you map keep him in arta Cuſtodia : And this was all 
the Court would do herein, without any other directions given. | 


Crawley Plaintiff, againſt Marrow Defendant. 


Nan Action of Treſpaſs and E jectment, ko; Land in Brigftock, in Comitat; Zjedione firme 
Salop, upon Non culp. pleaded, the Jury found a ſpecial Terdict ; upon which 
the Caſe appeared to be this, (S.) Tenant in tail acknowledged a Recognizance : 
of 10001 and dies A Scire facias was bzought againſt the Jllue in tail, who 
hanging this Scire facias, made aLeaſe fo years of the Land in queſtion to the 
Defendant, and pleads to the Scire facias, that he had riens per diſcent of Fee- 
ſimple, from his Father, and that he was not the terre Tenanc of the Land, all 
which was found againſt bim, (S.) That he was terre Tenant of the Free-hold, 
and that he had Land by diſcent from him in Fee-ſimple, all which was put in Tue ; 
and hanging this, he made the Leaſe to the Defendant: Judgement was given a- 
gainſt the Iſſue in tail, that the Land ſhould be liable unto this Recognizance, the 
Leaſe was made befoze Judgement to the Defendant ; the Defendant being the 
Leſſee, pleads all this matter, and in the ſpecial verdicc this is all found : The 
Plaintiffs title was under this Recognizance, and the Judgement giben againſt che 
Iſſue in tail : The Defendants citle under this Leaſe foz years made unto him, by 
the Iſſue in tail. | „„ : | 
The Points here moved and inſiſted upon were thele, (S.) 
1. Mhether the Ilſue be bound by this, oz not. | | 
2. If he be bound, then whether the Defendanc, his Leſſce foz years, be bound, 8 
and whether he may falſifie in this Caſe by the Statute of 21 H. 8. cap. 15. and = wg H. 
enjoy his Leaſe, againſt the Judgement given in the Scire facias, againſt the Aſſue — 
int ail, his Leſſo). | 
It was urged by Hedley and Coventry, fo} the Plaintiff, that although this 
ſpecial verdict findes him co be Tenant in tail, pet by 37 H, 6. fol. 21. in * 
2 aclas 
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26 Aſſiſar. 
Platir. 38. &c. 


facias againſt the Iſſue in tail; if he have a releale co pleao, and will wot picao the 
ſame, by 34s his Laches, he hath loft che advantage of this; the ſame-zeaion here 
in this C e. „ 5 . 4 e EC 44 c 

Obj. It map be; dcs, as it was urged, that here the Scire facias was not 
fo2 the Land it ſelf, 02 a collateral thing out of the Land, (S.) to recover the 
1000 |. upon the Statute acknowledged.by tbe Tenant in tail. 

Reſp. The difference will be, (as it was urged) where Tenant in tail grants 
a Rent by Fine at the Common Law, this ts void against his Jſſue ; anothcr dif 
ference may alſo be, if it were a Judgement againft Tenant in tail, this Gall not 
binde the Iſſue in tail; but other wile it ie, where the ſame is by Action trßed, as 
here in this Caſe it was. | 3 | 

In an Action of Debt bzought agaiaſt the Heir upon an Obligation, if be ap- 
pears, and pleads that he hath riens in Fee-ſimple by viſcent, and upon this Flue 
the Jury findes againſt him, that he hath Land in Fee-ſimple by diſcent, this Land 
Gall now be bound by this Judgement. | 1 | 

Mea Dilleiſo2, as it was urged, doth acknowledge a Statute, the Dilſeiſee 


encers, | 


Ina Scirefacias againft the Diſſeiſee, who pleads that he hath not any Land that 
was the Conuſozs, jour del brief purchaſe, if this be found againſt him, the Land 
is by this bound This laſt Uerdict in this Action, as it was urged, is not cou- 
trary to the firſt Uerdict in the Scire facias, fo; here the Jury do finde, that his Au- 
ceſtoz was Tenant in tail, and dyed ſeiſed, and it may be that he ſuffered a Reco- 
very afrerwards, and ſo dyed ſeiſed in Fee · ſimple; fo2 he might ſuffer a Recovery, 


thereby to cut off the Jntail, after the Recogntzance acknowledged, the which was 
ſo acknowledged to Sir John Whitbrook, 11 Eliz. 


To this it was anſwered fo) the Defendant, by Bridgeman, that the Iſſue in 
tail was not baund by this, this muſt be agreed, that Tenant in tail cannot charge 


+ the Land, if be do by bes death, this is then diſcharged, and all charges on the 


L aud by him, 

26 Ailifar. placito 38. Quintins Aſſiſe: If the Jſſue in tail doth confirm a 
Reut be faze granted by Tenant? in tail, this is void; but if the Iſſue in tail doth 
enfeoff another, the Feoffee ſhall hold this charged, and ſo 18 14 Aſſiſar. placito 3. 
ſuch a grant is void by bis death. 

Pere in this Cale, as it was urged, the Leſſee of che Iſſue in tail ſhall not be 
bound, by this milpleading of the Iſſue in tail himſelf, noꝛ pet ſubject to this charge. 
Ik the Tenant in a precipe aliens pendant de brief, pet he remains tenanc, ann 
the Alienee ſhall not be received, as appears by 12 Afiſar. placito 41. the 
the reaſon, a p2ejudice by this may be to the Demandant ; here in this Cale 
Land there can be no pꝛejusice to the Demandant in the Scire facias, foz this 
at the time of the dilcent, was diſcharged of this Recognizance, aud became 
onely chargeable by the Judgement agaiuſt the Iſſue in tail; the Leſſee here (hall 
be diſcharged fo; bis term, and therefoze as it was urged, he ſhall be here recewed 
to kalſifie, by the Statute of 21 H. 8. cap. 15. a cermoz by this Statute (hall be 
received to fa ſiſie upon a feigned recovery; and ſo here in this Caſe, fo) if a man 
hanging the zit againſt him, makes a Leaſe fo? ycars, if his Leſſee (hail not falſi- 
fie, then every ſuch Leſſee may be triced. 

Obj. It hath been Dbjected, that it appears by the date of the Leaſe, that the 


Aſſue in tail made this Leaſe,hanging the zit of Scire facias bzought againſt him, 


and that therefoze the Defeudanthis Leſſee, (hall not falfifie. 
Reſp. To this it map be anſwered, that then this ſhall be very miſchievous un- 


to ſuch Leſſees. 


Haugbton Juſtice. By this way any one map rice his Leſſee. 
Dodderid ge Iuſtice. And on the other part, any one may then avoid a lawful 
recovery. : - 


Ind 
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And ſo this Cale was adjoucued to another cime foz further Argument 
herein. | | 
Afterwards this Cale was moved again, and argued, and urged fo; the Plaintiff, 
that che Defendant being Leſſec of the Jſflue in tail, ſhall not be received co fallifte 
this recoverp had againſt the iſſue in tail his Leſſoꝛ; alſo he came unto this Leaſe 
after the verdict given, and ſo the iſſue in tail himſelf, is bound by the Judgement 
in the Scire facias agaiuſt him, and thirefaze.hts Leſſee here ſhall alſo be bound: 
The Recognizance acknowledged by the Iſſue in tail, is void by his death, but 
when this is pꝛoſecuted againſt che Iſſue by the Scire facias, who pleads riens per 
diſcent in Fee-ſimple, and chis is found againſt him, he hath now no other remedy 
to aid himſelf, but by an Attaint: It was his own Laches, chat he did not give the 
Dees of. Jacail in evidence tothe Jurp, and therefoze by che Judgement againſt 
bun, this Land is now ercendable, and che Dekeudant his Leſſee, ſhall not be in any 
better Caſe then himſelf. 

As to the Statute of 21 H. 8. cap. 15. It was urged, that the Defendant here 
being Leſſee of che Ji(ſue in tail, ſhall not be recetved by this Statute to fallifie this 


xecoverp, and that foz two Reaſons. | | 
1. This Statute extends to Recoveries had by Covin, che pzeamble of the 


Leſſees foz pears ſhall falſifie ſuch Recoveries, foz their terms onely, but here is 
no luch recovecy by Lovin ; and this Statute doch not give ſuch a fallifying of a 
recovery bp the Lefſce, as is had agatnll bis Leſſoz, upon an Action tryed, as here 
in this Caſe, aud foz which be hach dis Attaint fo; his pꝛeſent remedy. 3 

2. The Statute is, That a termoz ſpall falſifie in ſuch a maney, as a Tenant of 
che Free hold ſhall, oz map do, by the courſe of the Common Law, &c. but here 
rhe Tenant of che Free. hold could not fallifte, uo moze ſhall his Leflee here by this 


Mountague chief Juſtice. If this Recoverp here hath bound the Eſtate, how 


then can this Leſſee be received Co falſifie and plead this; 7 H. 7. the Lew ſhall 
not be an Juſtrument of diſceic ; bere the Jſſue in tail is bound, and ſo (hall the 
Welendant bis Lellee dre. 

Haughton.” Thes very Land was not charged by che Scire facias bzought a- 
gainſt the Jlſue in tail, which was but onely, Quare executionem habere non 
debear, to which he pleads riensper diſcent, from the Conuſoꝛ in Fee-ſimple ; 
and (o the-Jſlue was, Whether this Land renn Land, oz not, and by 
this conſcquence, being ſo found, this very Lan is now by this made to be liable to 
this Kecognizance, and that ex conſequente, but not by the Sc ire facias, and ſo 
this Land became to be charged by the Uerdict and Judgement, wich this Recog- 
niʒance; and this befo:e the Leaſe made, andthe ſame became chargeable by the 


faux Plea of the Iſſue in tail: Aud ſo che difference is, when the Actton is bꝛought 
foʒ the Lond it (elf. in particular, and when it is (as in this Caſe here) onelp to ſhe w 


cauſe, Quare executionem habere non debeat. 


© Dodderidge.... Shall the Allue tn call here ſay aſter this verdict, thathe is Te- 


nant in tail, certainly he ſhall nor, neither thall he be remitted upon a Diſcontings 


auce-afcer this (lerdict; if the Dath of 12 Men be falſe, this co be lo pzoved by 24. 


this to feud, in füll (q2ce, till The lame be diſptoved ; after a point tryed in a real 


G. 775 the Defenpant betic 
here fallifle 


ele fo; years of the Iſſue th tall, ſhall ot 
his, 46cm; tbe Taud by! the Jupgenient is bounn, and hls. lace. 


Mounts bf) 
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After 


Statute being, foined Recovertes ſuffered ; the purview of the Statute is, that 


li | to thie 7 aol 207 agen B. V = Th 
0 . MH. 6. the. ſug in tan chan not falfifie in a point that is tryed by 
on, becauſe this was attet Aerbick, tte Leſſee here 


all he be receryed. to faiſifie in the point tryed ; and ſo here in this 


- 57 
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Jadgment for 
the Plaintitte 
per euriam. 


Action Caſe 
upon a pro- 
miſe againſt! 
an Executor. 


| have had if he | lb ain but here the Declaration being ipſufficient, the Plain- 
a (hut n ; but now the queſtion is, kibecher the Dekendant 
call ba ve ny vr 1 2 of 23 KH. 8. clp, ij. which Statate ſaith, that if 
anp verdicc Yall be given in alt Action pn che Laſe arainlt the Plaintiff, and for. 
the er that then the Defender 17 Coffs Net * e and 
here rhis wa | | 


After wards at another time, n was cleatly agreed by the whole Coutt, that the 

Leſſee fo pcars here ſhal not failifte, and lo the ſame was pzonounced by Mountague 
chief luſtice, and accopdingly by the Rule of the Court, Judgement was given 
fox the Biatutiff. 


Smale Plaintiffe, againſt Boyer 
Defendant. 


Fe an Action upon the Caſe, bzought againſt the Defenvant as ehem of &c: 
upon the afſumpfic of bis Teſtatoz, the ſame being, That it he marrie his 
Deer, be anode give him lo * with . as he yad given to any one 
he Vt Anu i iv in his Declirbt(on, Gat hiþ fo ntuch 6 

The Platattff lald in his Declaration, cha given fo much to one, and ſo 
much to another of bis Daaghters: taps the Paxtidge had in his life time, that he 
requeſted payment of this, which was not paid, and fo}. this cauſe the Action dzought 
again the Defenvant, bis Executoz 

SCbe Coutt tlear of opinion, that the Action well lieth. | 

' The b and inſiſted Le abies -) That the verdict being given 
fo2 the t upe 1 hh cle in, the Ptaintiff excepting againft 
bis own Declaration foz 1 bh ved to be lo) whether i this Cale 
the Defendant ſhall wg colts ts or eration, 112 Statute of 23 H. 8. cap. 


15. 02 not 
wh 


Haughton Iuſtice. The St 


ts or. 4 lac. 
Caſe, to; by this Statute the D 


p; 3. doth not extend unto this 
at 3 


Coſts, as the Plainciff Hould 
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Aas for the other pzelivencs cited, where Colts were not given, they map yave 
paſſed ſub ſilentio, and the matter not inliſted upon. | 

The Court ſeemed co be of Opinion, that the Defendant ought co have his 
colts, upon the Statute of 23 H. 8. though the Declaration be inſuffictent, but 
the Court deſired to lee the pteſivents cited. 


Leamknor Plaintiff, againſt Godnayt 
Defendant. 


Entred Termin. Trin. 14 Jac. B. R. 
Rott. 41. 


N an Action upon the Caſe fo; ſcandalous wozds, upon Non culp. pleaded, a 

verdict was found fo2 the Plaintiff: It was moved fo2 the Defendant in arreſt 
ol Judgement, that the Declaration was not gooo; and fo2 this the Caſe was, 
the Plaintiff in his Declaration lets fozth, that there was a Communication be- 
tween the Father of the Plaintiff and the Defendant, who ſ3id unto him, that Tay- 
lor did ſteal the Mare of I. S. and thy ſon was conſenting unto it, and a partaker 
with him therein. | 

It was urged, that theſe wozds, as they are laid in this Declaration, are not 
Actionable : The woꝛds ſpoken to the Plaintiff being, Thy ſon was conſenting 
to it, and partaker with him, but doth not aver, (as he sught to have done in this 
Cale, (as it wag urged) that his Father had no moze ſons but onely this, who was 
the Plaintiff. 


Action Caſe 
for words. 


Foz the Plaintiff it was urged, that the woꝛds, as they are laid, are well action- 


able, and fo2 to warrant this, theſe Caſes were cited, 38 Eliz. B. R. Redfords 
Caſe: An Action upon the Caſe foz wozds, being, (S.) J was robbed, and thou 
wert pꝛivp to it, adjudged that the Action well did lie. 8 | 

is Eliz Dyer, fol. 317. Hawley againff Sydnam, De is infected of the rob⸗ 
bery and Murther lately committed, and (mellsof che Murther; adjudged, that 
the Action lieth fo2 the wozds infected. 

Another Caſe was urged, lately adjudged here foz wodds, being, The defer: 
dants in the Star Chamber, were they that murthered Thomas Farrer, adjudoed 
here the wozds to be Actionable, and this Caſe afterwards affirmed im a Uzic of 
Erro. „ TE 2 | 

The whole Court agreed this Laſe to be ſo, fo? here, the defendants compyehcn- 
ded all the defendants there, | 

As to the avermenc, urged here to have been made, that the JÞſaintiffs Father 
had then no moꝛe ſons then che Plaintiff, ſuch an averment here ought not to be, fo} 
that the Law doth not pꝛeſume a pluralitp. 

Dodderidge Juſtice. If one ſaith to a CHoman, Thy Pusband did murther 
ſuch a one, o2 hath ſtollen a Poꝛſe: It hath been in this Cale adjudged, that the 
Action lieth without any ſuch a verment, the reaſon of this ts apparent, becauſe (he 
can have but one Pugband, and therefoꝛe here ts certainty lufficient. 

But it is not ſo here in this pꝛincipal Caſe, fo that he map have mode ſons, and 
therefo2e foꝛ the maintenanee of this his Action, he ought of neceſsity to have had 
ſuch an averment, (S.) That his Father, ts whom the wozds were ſpoken, had na 
mote ſons but onely the Plaintiff, and without this averment, clearly the Action 


lieth not. £7. 
Bk The 


28 Eliz. B. R. 
& c. 


% 
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Judgement, 
KC, 


An Action 
of Debt. 


Term. Trin. 
1 4 lac. B. R. 
&c. 


10 H. 6. f. 26. 


£:c, 


Iudgement 
for the P lain. 
tifl. 


Zjebione firme 


—— —_ 
Is ee < — — 


The whole Court agreed with zun herein, and that without in.b an aberment 
(which tn this Caſe is wanting) the Action upon the Caſe fo; theſe wopds will not 
lie: And foz this amiſsion of this avermenc, he declaration here i not good, 
and therelsze the tule of the Court was, Quod quærens nil capiat per billam. 


Parry Plaintiff, againſt Parry Detendanr. 


Nan Action of debt bzought by an Executoꝛ, & profert hic in Curia literas te- 

ſtamentanlas; the di fendant by Plea ſyewetb, that the party which wes dead 
dy ed inteſtate, and that Letters of Adniniſtration were granted unto him, and takes 
a Trarers, abſque hoc, that the Plaintiff is Executoz; TAhether this be a good 
Travers, oz not, was the qacſtion. 

This Cale was firſt moved, Lermin. Trin. 14 Iac. B. R. and then urged, that 
this Travers is not good; but if a Travers here is to be taken, he ought then ta 
hare traverſed that he made no ſuch Till. 

Coke chief Iuſtice. The Travers is not good cearly, fo2 that he map be Ex- 
ecuto of his own wꝛong, and ſo this Travers is not good, by the Book of 
7 E. 4. Mo Travers at all is to be taken, where he bzings an Action as Exe- 
cutoz. - 

The whole Court agreed with him herein, that the travers was not good, and 
therefoze by the rule of the Court, a dap was then given him to put in a perempto- 
ry Plea, as he would ſtand unto it. ; 

Afterwards, (S.) in this Termof Mich. 14 Tac. this matter was moved again 
upon the travers, and urged, that this travers was not good; and to warrant 
this, the Books of 10 H. 6, fol. 26. 9 E. 4. fol. 33. & 4 H. 7. fol. 13. were 
cited. . 

1 Juſtice, In 9 E. 4. fal. 33. there is a confeſging and avoiding by 
a refulal. 

The whole Court clear of opinion, that the travers here is not good, but very ah- 
ſurd ; but if any travers at all was here to be taken, it ſhould have been abſque hoc 
quod conſtituit eum executorem, but the Books do qutſtion it, whether in ſuch a 
Caſe any travers ought to be; but the travers here is not good, and ſo by the rule 
of che Court Judgement was given foz the Plaintiff. 


Hawergil Plaintiff, againſt Hare Defendant. 


Entred Termin. Hillar. 13. Jac. B. R. 
Rott. 868. 


FR an Actionof Trelpaſs and Ejectment, upon Non cuſp. pleaded, the Jury 
found a ſpecial Uerdict, upon which Uerdict the Caſe appeared to be this, [F.) 
One Parlour was ſeiſed of certain Land in Fee-ſimple, and being lo ſerſed, he grant- 
ed a Rent · charge ot 20 l. per annum out of this Land unto one Odour, his Heirs 
aud Alsigns, to be paid at two Feats by equal poꝛtions, with a clauſe of diſtreſs, 
if bchinde by twenty days; and foꝛ further aſſurance of this, be did Covenant, up- 
on requeſt, to le by a Fine unto one Hill, and Ewer, and to the Ycirs of one of them, 
which ſhould be to the uſes expꝛelled in certain Judentures, (and no uſe is there er- 
pꝛeſled) but in this maner. | 


And 
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And further Covenants, that then, and fzom thence kozth, ik che ſaid renc ſhall 
be behind in parc, or in whole, and no diſtreſs upon the land, oz if any viltreſs, . 
if a reſcous be made or any pound breach, or any replevin ſued ; chat then it ſhould 
be lawful foz the grantee, bis heirs oz alligns into the laid land to enter, and the 
ſame to retain uatil he be ſatisfied of the rent behind. Hill dies befoze any requeſt 
made to le vy the fine. Odour the g2antee aſligns this rent over unto Wood» 
ward, his heirs and aſſigns, who ſells this unto William Fiſher the Leſſo? of the 
Plaintiffe, and to his heirs, aud alſignes, with all che benefits, and pziviledges, 
which he was aup wap to have. Ro, 
Afcerwards, 10. l. of the rent was behind, 11. Tac. afterwards the flne was le. 
byed Trinity term 12. Tac. to the ſaid uſes, and no moze behind, the aſſignee of | 
the rent fo2 the rent befoze the fine levyed, which not paid; after the fine he di-. 
ſtrained, came to diſtrain, and upon a replevin ſued, he enters into the land fo | 
the whole rent by fo2ce of che ſaid uſe, and foz the trial of his title he make a leaſe 
for pears, unto the Plantiffe ; and then the Jury conclude, that if che Leſſo2 have 
a good title to make chis leaſe, then they do linde foz the Plantiff, and ſmall da- 
mages, fo: the damages in the replebin; and if the Leſſoz have no good title, then 
they finde foz the Defendant. | 
- This calc by che Judges, was ſaid fo be a caſe of very g2eat conſequence, the 
ſame trencing unto all aſſurances to be made, which caſe was long, and ſeveral 
times argued at the Bar, and afterwards by all the four Judges. 
It was in this caſe urged fo the Defendant, that no uſe couls here ariſe upon 
this tne, becauſe that one of the parties, to whom the fine was to be levped died, 
bekoꝛe anp requeſt made co have the fine levped. 
Notwithtaading this, Je was by Henry Finch urged fo2 the Plantiffe, that 
w thouc queſtion the uſe ſhall well ariſe. Foz if one covenancs to le vy a fine, be» 
foe luch a dap, although that the line levyev differs fzom the Jndencure, in time, 
place, in the quantity of the acres, oz in che perſon which occupied this, pet when 
the line is levyed, it ſhall be intended to be ta the (ame uſes in the Indenture, as | 
appears tn the Lord Crumwels caſe, Coke 2. pars, fo. 69. in Dowmans caſe, coke 2. part. ö — 
Coke 9. pars. fo. i. and in the Earl of Rutlands caſe, Coke 5. pars, fo. 25. lo here fo. 69. Ke | 
in this cafe, although one of the perſons firſt ſpecified,is not named; (S) Hill becauſe 
be was dead, yet the fine ſhall be intended to be to the ſame uſes. 
To this purvoſe a caſe was cited, Paſch. 3. Jac. 5. B. R. 5. Barnard Whetſtone 
and Withypoles caſe, Swanſted againſt Elyot; being the parties in this Court Paſch. 3. Jad. 
where the Covenant was, to levya fine; befoze ſuch a day to certain uſes; the fine B. N. Ke. 
bears date befoze the Indenture. Reſolved here, that this ought to be taken co 
de to the uſe in the Jndenture 2. if the ſame be averred to be ſo, and ſo given in e- 
vidence. | ED 
But it was allo reſolvedin Whetſtones caſe, that if the Jurp do finde this ge- 
nerally, then it ſhall not be intended to be to the ſame uſes, (S) where the fine is 
fieſt, aud then the Jadenture of uſes, which fine hall be le vyed co the lame uſes; 
here the Jury in this caſe have found expyeflp, that this fine is ta the uſes in the In- 
denture; and therefoze not to be queſtioned. 
The chiefmatter conſiderable in this caſe is, whether Fiſher the barganee, by 
bis entre hath gained untohimſelf ſuch an eſtate in the land, as will warrone the 
teaſe (02 years made by him to the Plaintiffe; ſo that he upon an ouſter map main- 
tain an ejeRione firme. It was ſtrongly urged, that by this his entre, he hath 
gained a good and a lawful eſtate, ſo that he may well make of this a lcaſe fo) 
pears. At no fine. were in the caſe, but che Indenture only purpozting ſo much; 
pet he hath ſwewed ſafficient cauſe befoze to warrant the making of this eſtate foz 
pears; fo} it is, (S) i the rent be behind, and no viſtreſſes upon the land, on if 
a Replevin ve bought, then Fiſher the barganee, to enter tuto the land, and this 
to hold, until the rent ok 20.1, be * unto him, and here half a years rent = be- 
. 2 nde 
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gcc. 


binde, by this entty ſuch an Eſtate is given unto him, as it was urged, that of this 

he might well make a Leaſe fo2 years. | 

„At a man doth Covenant, and grant that I. S. wall have his Land until 101. be 
lebped; 02 if he doch Tobenant, and grant that he ſhall have his Land, this (hall 
amount unto a Leaſe of the Land, until the 5 l. be paid. 

5 5 7. f. 1. A mau doth licenſe another to hold his Land, chis ſhall amount un⸗ 
to a Leaſe. 

, 27H. 8. fol. 5. Dne doth Covenant that I. S. ſhall have his Houſe, oz his 
Cow, by this the pꝛoperty is pꝛeſentlp altered from him unto I. S. and chere by 
Fitzherbert, if one doth Covenant that I. S. ſhall have his Leale, this ſhall be 
good to him. 


x Marie.-96. 1 Mariæ, Dyer 96. Seymors Caſe, a man dothCovenant that anether ſhall 


have bis Land, bp thts he {hall have it, and there a ule may riſe by ſuch a Covenant. 

8 E. 1. Fitz. tit. Aſſiſe, placito 412. It is there admitted, that if one Cove 
nants that 1. S. ſhall have his Land toy ſo many years, chis is a goon Leaſe fo} fo 
many pears as are named. 


5 lac. B. RSH. 5 lac. B. R. between Turker and Squire, A man doth Covenant to ſuffer I. S. 
37 Hl. 8. Kc. £0 enjoy his Land fo; five pears, this relolved to be no Leaſe foz pears, being but 


to ſtiffer, which rcfts onelp in his TTL; but bere it is clear, that being coupled 
with the woꝛd G2anc, this makes a good Leaſe foz years. 


37 H. 8. Kc. 37 H. 8. Brooks Caſes, fol. 69. placito 309. Brook tit. Leaſes, placito 60: 


That convenir & conceſsit, ſhall make agoob Leaſe, ſo that by theſe words, as 
it was urged, Fiſher the Alsignee hath a good and afired Eſtate, and not barely 
at Tull ; the Covenant being, that he ſhall hold the Land until the arrearages be 
paid, which here were 101. ſo that as it was urged, he bath here ſuch a fired eſtate, 
of which he may make a Leaſe foz years : If he had but onely an Eſtate at Till, 
* 02 a bare perception of the pꝛolits, ſuch a one could not make a Leaſe; here he hath 


a certain Leale. 1 


14 H. 1. 14. * 14 H. 8. fol. 14. by Brudnel, Land given to one till 20 l. be lebyed, this is a 
2 Maria, e. food Leaſe; but this wes not fully determined, unt il 2 & 3 Phil. & Mar. 2 Mariæ 


2 & 3 
we 


Stat. of 27 l. 


8. &c, 


Mariz, Brook Leaſes, placito 67, Brooks Caſes, fol. 101. placito 462. bp Bromley and 
others; a Leaſe made to I. S. till 101. be paid, and without liverp, this but a Leaſe 
at TAill foꝛ che incertainc p. b 
But 3 Mariz, Brooks Caſes, fol. 102. placito 468. Brook tit, Leaſes, placit. 
67. Jt was there held by all, If one Leaſe Land to J. S. till he hath levycd 201. 
that this is a good Leaſe, notwithſtanding the incertatnty. 

Coke 4 pars, fol. 8 1. Sit Andrew Corbets Caſe touching this matter: It was 
then further urged, That if this Covenant will not aid him then 2. The Fine 
then levyed, to the uſe of, & c. until 10 l. lebyed, this will make this good: The 
Cale foz this, being a Fine is le vped to the uſe of I. S. till io l. leveped; this is all 

one, as it was urged with the Cale of Statute - Merchant. 
This ule here is well executed, by the Stat. of 27 H. 8. c. io ot uſes, 27 H. 8. f. 5. 
upon the matter, it is this very Caſe now in queſtion, after the Statute of uſes - 
- An Judenture of Covenant, if he do not marrythe Daughter of 1. S. that be ſþall 
bold che Land, until 100 |. be levyev ; there held, that this is ſuch an Eſtate as bis 
Executoꝛ ſhall yave, here by this Fine le vyed to the ule, &c. 
Fiſher, as it was urged, hath a good and a fired Eſtate, out of which he may 
dertve another Eſtate, determinable upon the payment of the Rent behiude. 

Je was urged foz the Defendant, that che Clauſe in the Indenture is, that if 
the rent of 201. be behinde, but here the rent of 101. is behinde, and therefoze be 
camot enter intotbe Land. | i, 

To chis it was alledged fox the Plaintiff, that if the 20 1. oz any part of it, be be- 
binde, this was the true intent and meaning of the Andenture, and the naming of 
20 l. ia but a deſignation of this. | : 


) 


Dodderidge. 
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Dodderidg e Iuſtice. Aʒ to the unding of 10 l. onely behinde, this not good, foz - 
he ought to <p lpecifted, if behinde in ali, oz in part, he then to have the Land; this 
is not here ſo done. 

Haughton Iuſtice, differed herein from him in opinion, becauſe if the Rent foz 
halt a pear be brhinde, the Alsiſe ought to be bzought fs2 the whole Rent, De red- 
dicu prædicto, here it ought to have ſuch a conſtruction, that if the rent be behinde 
at any time, when this ought co be paid, that then, &c. ko; then the Rent of twenty 
pound is behinde, although not twenty pound of the rent, and lo this is good as it 
is found. 

It was then urged further fo: the Detendant, that che 101. behiade, and foz the 
which he entred into the Laad, this was fo behinde, be foze that the Fine was levp: 
ed, and ſo he cannot enter into the Land fo; this 10 l. which was behinde, befoze che 
Fine was le vped. 

Dodderidge. If this be lo, this is a gall in the Caſe. 

And ſo this Tale was adjourned fo2 further Argument. 

Afterwards. (S.) Termin, Paſch. 16 Iac. B. R. this Caſe was moved again, and Term” Paik 
debated. 15 lac. B, R. 

Haughton. Beſoze the ule is here to ariſe, the Rent ought co be behinde, and &c. 
aReplivin brought; the Law reſpects initium actionis, where there are divers 
Circumſtances. 

And ſo without further debate at this time, this Cale reſted npon a Curia advi- 


ſare vulc. 
Akterwards, (S.) Termin, Trin. 16 Iac. B. R. this Cafe was then moved a Term. Trin. 


gain, and adjourned over fo; the Judges to deliver their opinions hercin. - : lac. B. . 
Afterwards, (S.) Termin. Mich. 16 Iac. B. R. this Cale was moved again, and a> Mich, 
for the Piaintitf. 26 lec- Þ, K 


Coke 2 pars, fol. 92.& 93. B. nohams Cale was cited, where to the perfection · &c- 
oz coniutnaation-of a thing, two acciocnts are requiſite, and tyze one happens in 
the time of one, and the other in the time of another, in ſuch a Caſe. neither the one 
n2: the other ſhall take benefit of this, becauſe that both did not fall in che time of 
any of them, and both are requiſite to the conſummat ion of the thing As if Lozd 
and Tenant is bp certain Rent, and the Teuant ceſſe per un an, and after the 
L ozd grants away his Seignozp ; and after the Tenant ceſſa pur auter an, in this 
Caſe none of them ſhall take benefit of this ceſſer. 

Haughton Iuſtice. Fudgementin this Cale ought to be given fon the Defen- 
dant divers gueftions have been moved in this Cale, whether this which hath hap- 
pened ſhall revouno to the beycfic of Fiſher the Alsignee, it (hall not; divers Ob- 
jections made agatuſt Fiſher, aud ruled to be none: The quelkton, Whether Fiſher 
bere ſy il take benefit of the rion-payment-of the Rent betoze the Fine, two que- - 
m ar? conſiverable herein. | 

The maner of the riſing ok this uſe This is plainly directed in the Fnden- 
2 that the lame ſh all be to the uſe of Odour, his Peirs and Aſsigns ; this ts lo 
by the Jndencure of 8 /ac-to be to the like uſes, but not to the ſame uſes ; like un 
to this, where the King grants unto a new C6zpozation eaſdem libertates, which 
London hath, theſe ſhalt be ſuch, but not the lame; the intention of this ſpecial 
berdict ſwall bs ta the uſe of Fletcher - Parlour, who here levyeo the Fine, might 
have made new utes; here is one uſe limited upon a contingeney, upon a good conft- 
deration, a good imnterelt given in the ule upon a contingent, therefoze the Deir ſhall 
not be in Mard, yere in this Co, there is no right of the ule befoze ye Fine 
comes. 
Binghams C aſe hath been Obj jected by the other five,the Cale there of the Ceffa- 
vit, the reaſon of chat Caſe, much differs from the Caſehere in queſtion; Caſes 
there put, which in chew make againſt me, but upon due examination thep de not; 


the 
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theſe, (S.) 


— 


the Cale there put of the CUardihip, and of the reverſion granted; there be ſhall 
have the arbſhip, in reſpect of a fozmer right which he had, but it is not (> 
here in this Caſe, where there is ns fozmer Right, but a new Right by the 
Fine. i ; 

2 & 3 Mariz, Dyer fol. 130 Accoꝛdingly expzeſs in point, in caſe of ( Aard- 
ſhip, where the commencement of the Intereſt to the Wlardſhip, was by the death 


ok the Father, befoze the Sefgvozp granted; here in this Caſe che rent was arrear 


to Fiſher, and by him demanded, but this was all befoze the Fine, he could not de- 
mand this by fozce of the condition, befoze the Fine levyed, noz vet by reaſon of 
any fo mer right that he had; here it is, if it all happen the rent to be behinde, 
this not to be intended, that which was behinde befoze the Fine, ſo that foz this tent 
thus behinde, be foze the Fine levycd. 

Fiſher the Aſlignee had no right to enter foz the ſame, noꝛ pet any ways intitled, 
tbereby to be enabled to make a Leaſe fo; the Plainciff, ſo that the Plaintiff here 
can have no good title under Fiſher his Leſſo2, and cherefoze Judgement ought to 
be given againſt him, and foz the Defendant. | 

2. Dodderidge luſtice, agreed with him, that Judgement ought to be given 
koz the Defendant. 

In this Cale ſome queſtions have been moved, which have been by the Judges 
ober⸗tuled. | 

1. The firlk queſtion, TUhether upon the 10 J. rent bebinde, che uſe ſhall ariſe ; 
this is very clear, that it ſhall well ariſe, the Covenant being, that if che 20 1. op anp 
part of it ſhall be behinde. | 

2. Another point moved, Whether theſe contingent benefics map be aſſigned 


"over, 02 not: Thts the Court allo agreed, that theſe may well be aſſigned over, 


becauſe they are annexed unto an Eſtate, and to an Intereſt, and ſo theſe are well 
alſignable. | 


3. Another point mo ved, (S.) That benefic the Allignee here ſhall have; this 


the Court hath likewiſe reſolved, that the Aſſignee ſhall habe che ſame benefit, as 


bis G2antoz ſhould have had. 


4. Another point moved, Thecher the Allignee, by his entry fo2 the non · pay⸗ 
ment of the rent, hath ſuch a poſlefſion, as that thereof he may make a Leaſe foz 
years fo} trial of his title. | 

This the Court alſo reſolved, thathe hath ſuch an Eſtate, as chat he may make 
a Leaſe fo} years, and that he hath not onely by this a bare occupation, dut alſo, the 
abſolute poſſeſsion, and of which he may well make a Leaſe foz years; and ſo is the 
Book of 27 H. 8. fol. 5. that by this he hath ſuch a poſſeſsion, of which he map 

The next and great queſtion here is, the Rent was due, and behinde, befoze che 


Fine levyed, until che Five was levyed, the Eſtate ſtill remained in Parlour, when 


the Fine comes afterward to be levyed, TAbether the Alsiznee ſhall now come to 


have the uſe of the Land to ariſe unto him, by reaſon of a thing which happened 


befozeche Fine was levycd, which was the 10l. rent then behinde. 

As touching this, it hall not, neither can he be fo2 this default thus happening 
bekoze he was intitled co enter into the Land, no} by this uſe can he be any ways in- 
tereſted in the Land, as to make a Leaſe thereof, and ſo the Leaſe not good, and 


Judgement ought co be given againſt him, as this Cale here is. 


But ko; the ule, to ariſe fo; a Default after the Fine levped, this map well 

The beſt Argument that can be made foz ſuch new Caſes, is to be dꝛawn out of 
the reaſon of the oziginal Contract it (elf, | | 

The firſt Reaſon may be dzawn out of the TWozds of the Indenture, being 


1. That 


2 


—— 
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1. That a F me ſhall be le vped, and then atter co the uſe &c. when uſes ariſe 
out of a Fine, thts to be after the Fine le vyed. | 
As fo: Contingenctes happening atter be Fine i£vyed, thep reach unto the Al. 
ſignee very well, and of thele be ſhall have benefic. : | 
A ſecond Reaſon, fo2 that Parlour did not part with this Rent pꝛeſentlp: The 
intention was, that theſe Connulees ſhould ſtand ſeiſed of thts contingent uſe. 
Achlro Reaſon - Here it was agreed, chat the Fine being le vped, ſhould have 
relation unto uſes in a fozmer Indenture, of things which have their contimu⸗ 
ance and being, but not of other new things which happen in the interim. 
The Laſes put in Binghams Cale, are upon another reaſon, and do not match 


with our pꝛeſent Cale. „„ 5 

Coke 2 pars, The Lozd Cromwel, and Andros Caſe, this very Caſe in ef. - coke > pars, 
lect, and wich ſuch Covenants as are here in this Caſe; there an Advowſon falls Sc. 
vold betoze the Fine, akterwards the Fine is levped, the Aſſignee of the Manoꝛ, 
with all the p2ofics, ſhall not habe this Jozelentment, there the Covenant was to le⸗ 
ry a Fine to the ules in the Indenture; there theſe Points reſolved. 1. That the 
Mobilo makes a Condition. 2. That the ſame ſhould be to the firſt uſes, being all 
upon one Contract, the Condition not deſtroyed. 3. Touchtug the beach of the Con⸗ 
dition, the Caſe is there put of the Advowſon, falling votdbefoze the Fine, as there 
it was of the Advowſon ; ſo here of this Rent behinde, bekoze the Fine, is as a 
Slip kallen from the Tree, which the Allignee here ſhall not have, and ſo no cauſe 
to diſtcain fo2 this, noz any title to enter and make the Leaſe to the JIlaintiff, fo 
that the title of the JIlaintif?, and of his Lelloz failing, Judgement ought to be 
given fo; the Oekendant. 1 

3. Eroke Iultice. That in this Cale Judgement ought to be given koz the 
Hlaintitf. | 

Four queſtions have been moved in this Cale. xr TUhether 10 J. were behinde, 
02 201, 2. Whether Fiſher the Aſſignee ſhall have benefit of the condition. 3. Tf 
be ſhall, then whether he hath luch an Eitate in the Land, of which he maymake 
à Leaſe fo; years; theſe are all of them reſol ved foꝛ Fiſher the Aſſignee. 

The fourth and great Point, the Rent was behtade, 11 Iac. befoze the Fine 
le vped; the Fine was afterwards levped 12 Jac. the Diſtreſs fo2 the Rent taken 
r 3 Tac, after the Fine levped, Whether Fiſher the Allignee ſhall have ad vantage 
vt this fatler of payment of Rent before the Fine; this he ſhall have. 

As touching this, we are to ſee and to examine what is the canſs of this fozleiture 
here; here the Rent was granted in maner asbefo2e, and then with the Covenant, 
that if it be behinde at any time, in all, oz in part, it could not be taken where was 
none to be had; then the remedy pꝛovided koz the ſame, (S.) in this maner. 1. 4f 
no Oflkreſs. 2. If a Diſtreſs and a Reſcous, 3. Ik a pound breach: Oz 4. Ik 
a R plivin be bꝛought upon a Diſtrels taken, theſe are cauſæ koꝛ him then to have 
the Land as a gage, quouſque, The Rent here was behinde, befoze the Fine 
coped. 

Obj. Aud cherekoze it hath been Objected, that the Aſſignee not to have benefit 
of this, that they are verbade futuro, if ſhall happen. | 
Reſp. Astothis, wozds are to be taken to bear ſuch a ſence, (S.) If it (hal 
Lappen co be behinde that is as much as to ſay, quandocunque acciderit, when- 
{oever the lame ſhall happen to be behinde. 

It hach been again further Objected, that theſe arrearages befoze the Fine levys 
ed, are as a Slip, oꝛ Fruit fallen from the Tree, the which the Aſſignee cannot 
have ; this 1s not ſo. | | 

Reſp. The difference will be, between the Recovery of Land, and of Rent * 
Ik a Feoffment be made of Land, afterwards arrgarages are demanded, and deny- 
ed, lo; this he (hall have an Aſſiſe, the lame being a dilleiſin; ſo is Littleton in Littleton chap. 

t bis + f. 83. 
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his Chapter of Rents, fol. 53. placito 238. 9 Alsiſar. placito 13. 8 H. 6. f. 11. 
Brook tit. Aſsiſe, plac. 69. here this is no Slip, but the ſame is parcel ok the In- 
hericaiice granted, 10 J. here behinde befoze the Fine levped, and 10 l. after che 
Fine; ce Diltrels was koz the 20 l. and a Replevin bzought, fo! this he had juſt 
cauſe to enter. | | 

This hath been agreed, and that procui dubio, if rent be behinde after the Fine 
levped,he might enter; and here in this Cale, 10 l. of the rent was behinde betoze the 
Fine levped, and 10 |. after the Fine; here in this Caſe, tranſit terra cum onere, iuto 
whoſe hands ſocver the Land comes; here 10 l. of the rent was behinde in the time of 
Parlour, who dycd, and Fiſher diſtrained his Þetr fo2 this, and a Reſcous made, ko: 
this the Land is fozteited, tranſit cum onere, the Land, the Heir ſubject co che 
fozfeicure, and lo the ſecond Feoffee ; a great difference there will be, where the 
rent ſtill continues in one hand, parcel of the real Inheritance, and where not; this 
is not like to the grant ot a Reverſion, where death happens befoze Attoznment, co 
perfect thi Gzant ; here Fiſher the Aſſignee had good cauſe to enter, aud to make 
the Leaſe to the Plaintiff, having good title fo to do, and lo Judgement ought to 
be gien for the Jlaineiff. 

Mountague chief Juſtice, agrecd herein with him, that Judgement in this caſe 
ought co by given fo2 the Plaintiff. 

1. Thetitent of the parties appears here, by the Jadenture of Covenants : 
Iudicis offi ium, ut res ita tempora rerum, by the Indenture of Covenants, 20]. 
granted: The fine to be levyed, uſes to be expꝛeſled by the Indenture; further, 
that if the ſame were behinde, to diſtrain; if a Reſcous, a pound Bycach, oꝛ a Re- 
plevin v2ought, then to re-e iter and to retain, quouſque, all theſe to concur, oꝛ no 
uſe to riſe; this uſe to riſe, by reaſon of the Covenant to Odour the firſt Gzantee ; 
we agree all foz the times, (S.) The Rent was granted in 8 Jac. and the Cove-, 
nants, the Alsigument 9 lac. 10 l. Rent arrear, 11 lac. the Fine levped, 12 lac. 
the Diltreſs and Replivin, 13 Iac. lay all together, and the uſe well riſech unto 
Odour. 

Reaſons fo? this. 1. That in this Fine the CoLenant compziſed, which is with 
Odour. 

2. By the rule of Law, a general Covenant directs the ſpecialuſes of a Fine, 
the ſpecial operation of thele by the general Covenant, and acco2ding co the intent 
5R. 2.Fitz. Of the parties, and this is pꝛoved by 6 R. 2. Fitz. tit. Eſtoppel, placito 2. A Fe- 
it. Go. © offmentto two and their Heirs by Deed,' a Fine to be levyed, which is ts them, and 

tothe Peirs of one of chem, this ſhall be co the Heirs of both of them, which Caſe 
is put, Coke 2 pars, fol. 74. B. in the Lo Cromwells Cale, there it is ſaidy 
that the pzecedent Feoffment ſhall rule and direct the ſubſequent Fine, and pꝛelerve 
the jopnt Eſtate in them of Fee-ſimple, againſt che exp2eſs limitation of the Fine, 
and tye Fine (hall be ruled ano directed accoꝛding to the pꝛecedent agreement and C- 
ſtate made by the parties. | Eo  Þ | 
Coke s pars, In Knights Caſe, Coke 5 pars, fol. 55. a Leaſe made of divers Douſcs in 
fol. 55. Sc, Glarkenwell, rendzing the pearly rent of 51. 10s. 1x d. (S.) foz one Douſe 31. 
11 d. fo; another Douſe 20 s. and fo2 the other Houſes, the reſidue of che Rene of. 
5 J. 108. 11 d. with condition, if it be behinde in part, oz in all, at any of the Feaſts 1 
that then & c. this there reſolved to be one entire reut; Times different, make ns 
difference, if nothing happens in the mean time to croſs it; as in Tale of a bar- 
gain and ſale, and befoze Ynrollment a Fine is levped to him, afterwards the Oeed 
is Jurolled, he now cakes by the Fine; and if this ſhould be otherwiſe, all Alſu- 
rances might be ſhaken. | | 
» The Law neither ſees, no} regards any time, but the time of the fir Agree— 
ment, not wichſtanding divers aflurances be in differing times, and all but ro perfect 
one aſſurance ; and by conſtruction of Law, they (hall all be ſaid to be made at one 
and the ſame time, otherwiſe pou may ſhake all aſſurances. 


* 


But 


* 


— 


” Veped awap befoze 


- 


bimſelf. | 

As to the Caſe befoze remembꝛed, in; Mariz, Dyer, f. 130, and put in Bing- Wariz, bec. 
hams Caſe, Coke 2 pars, f. 94. and Mich. 24 E. 3. put in Dyer, the Caſe of the 
Waroſhip, there remoto im —.— : 1 this re our _ here, the 
Fine levyed, Neßt hehünde, a, Dugrelg taken, no ule as pet arfſevy, but by the Re- 
plivin Me LL ale tet ; and in the eye of Law, ali this now hath relation 
to the firſt and oziginal agreement: The ule here (fill remains in the firſt man, till 
the Replivin ſutd-; this doch then atvaken the uſe, as ic is in Shelleys Caſe befoze 
remembzed, upon the Recovery, *'  —_ 

Another ground is alſo taken, in Chudleighs Caſe, Coke r pars fol 137. That Coke 1 pars, 
the Execution of all things Execato2y, fill bath reſpect unto the oꝛiginal act, and -. 17. Kc. 
chis appe ars to bs ſe in the Countee de Rutland: Caſe, Coke 5 pars, fol. 25, 26. Coke s pars, 
and that variante in time (hall never deſtrop the oziginal agreement between the f. 25. Kc. 
parties, if no neu mean agreement tan be pꝛoved to be between them, but che uſe 
alt be attozbing to che firſt Andentures. 
The Caſe befoze remembꝛed ot che Ad bowſon, cannot be denped, fo2 there this 
— fallen, was fodged and ſetles, nothing there to interrupt che ſame ; but it is 
not ſo here tin this Tale, foꝛ when the ufe here ariſeth, it is ali now ab initio, up- 
on the firſt agreement, and as if it had been all then perfected ; che Law always 
bath reſpect tothe ouginal act any agreement, and will judge accoꝛsing to that, to 
this purpoſe is the Caſe in 33 Alsiſar. placito 7, where a Servant hath a pucpoſe 
to kill his Maſter, fo2 the better colouring of it, he goeth out of his ler rice, and 
then kills him; Reſolved there, this to be petty Treaſon, becauſe be now acted 
this, which he intended ts do befo le, when he was in his Service, and therefoze 
relolved, that this Action ſhould now have relation to his firſt intention, and ſo to ve 
petty treaſon in bim. | — 

It hatch been then objected, that then and from thentekoꝛth the uſe to ariſe, and 3 
that by chis chere is an excluſion of the foꝛmer, the uſe not to ariſe befoze; this nat | 
ſo, vide fo2 this, Coke 3 pars, fol. 19, 20. in Boraſtons Caſe, touching ſuch a con 
tingent limitation ; here in this Caſe now in queftion, che contingency happening, 
this doth awaken the uſe, and then the ſame hall ariſe, ſo chat here is a ſufficienc 
demouſtratton when this uſe ſhall ariſe to the Gzancee, and to his Aſſignee, (S.) up- 
on the Diſtreſs taken, and a Replivin bzought fo the ſame, and all this ſhall now 
have relation unto the firſt oziginal Agreement; ſo that Fiſher the Aſsignee, in 
this Caſe, after the fine levyed, had juſt caule to diſtrain foz the rent behinde, and 
upon che Replevin b2onght by the firft agreement, upon the Javencure of Cove- 
nants, the uſe did then ariſe unto him, and thereby he was well entitled to enter, 
and to make a Leaſe foz pears fo the Plaintiff, who being ouſted by the Defendanc, 
had good caufato bꝛing his Zjectone firme, having a good title under Fiſher the 
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— wee of his Leaſe, and ſo Judgement on bt to be given f 2 th 
— — againſt the Dekendant. ot 750 Niven lo? the 


cmia, divided Nota, That in this Caſe, as touthing the chief point, the Judges wete in this 
two ageinſt divided, (S.) Two againſt two, (S.) 
two. Haughton & Dodderidge, fo: the Defendant, & Croke and Movntapue chief 
Juſtice, fo2 the Plaintiff. „ nw 


Nota. In an Action upon the Caſe upon a pꝛomiſe, where a certain requeſt is 
to be laid, and where not. 

By Mountague chief Iuſtice, where the tequeſt makes the Debt, there a time 
certain ought to be laid of che requeſt made: But otherwiſe it is, where there is a 
good Debt befoze, aud arcqueſt onely to be made foz the payment of it, upon a pꝛo⸗ 
mile, there it is ſuffitient to lap a requeſt generally, without any time, and thts 
is good. | 

The whole Court agreed with him herein. 


Payn Plaintiff, againſt Selby Defendant. 


An Action N an Action upon the Caſe upon an Aſſumpſit, fo2 two ſeveral pꝛamiſes; The 
ger one, upon a pꝛomiſe to give one ſo much foz a {Pozſe, the other fox moncy lene- 

Judgement given fo; the Plainciff upon a Demurrer, and upon a Wie of Enqui- 
rp, the Jury gabe entire damages This moved in arreſt of Judgement. 

It was urged fo2 the Plaintiff, that theſe entire damages were well given by the 
Jury, and ſo is the common courſe of the Court, as it was alledged. 

Foz che Defendant, it was urced, that here the Action is bzought by an Adnn- 
niſkratoz, and it is alledged, that Adminiſtration was committed untohim by che 
Biſhop of &c. and doth not {ap, loci illius ordinarius; and alſo that the giving 
of entire damages is not good, this being upon a demurrer, and a TTic of enqui- 

22 EI. Dyer rp, and not unon a verdict; fo2 this was cited, 22 Eliz. Dyer, fol. 370. Cliffords 
ke, Caſe, Ejectione Cuſtodiæ terræ, & hæredis, and entire damages given, this uoc 
good; and acco2ding to this is Moor and Bedels Caſe put. 

Coke 10 pars, fol. 130. in Osbo1ns Cale, this being not like an Action upon the 
Caſe foz ſcveral woꝛds ſpoken at one time, ſome of them Actionable, ſome not, and 
entire damages given, this ſhall be fo; the wozds which were actionable, not fo 
the other, as it was urge d. 

Foz the Plaintiff it was alledged, That as to the granting of the Letters of 
Adminiſtration, it is alledged, that they were gtanted by the Arch-Biſhep, who was 

the Metropolitan, and ſo the Adminiſtration not void, but voidable by ſentence, and 

Paſch.22 Eliz ſo is Vere, & Ieffreis Caſe, Paſch. 22 Fliz. B. R. cited, Coke 5 pars, fol. 30. in 

B. A. c. Princes Caſe, and that entire damages here are well given fo2 this, 18 H. 8. fol. 
I, in waſte, in chzee ſeveral rooms, & damages entire done, and good. 

Croke Juſtice. Þe ought to have damages fo all, ergo fo; part. 

Dodderidge Iuſtice. ere twothings are jopned, of one and che ſame nature, 
and therefoze damages ought tobe given jopntly - But in a Declaracion foꝛ ſcve- 
ral things, there to ſet down ſeveral ſums. | 

The whole Court agreed with him herein, and that entire damages here were 
ne Well given, and there loge by the rule of the Court, Judgement was given foz the 
— Plaintiff. 


* 
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Davenport, the E Keruebn of Davenport Plain- 
tiff, againſt WiatDefendane. 


Tits »")! 

N an Action upon the Cale fo2 a promile, * ought 17 an Exeento), againſt an i aging 

Executoꝭ of an E xecutoꝛ, upon the — by the Teſtatoꝛ, foꝛ the poy- upon the Cafe 
ment of mouey lent unto him; Rich: Wood bozrowed the money, and pzonuſed for a promiſe. 
to pay the ſame. 

It was urgcd, that this is not the general Caſe of an indebirarus aſſum pfic, c but 
the pꝛomiſe is ſpecial, and the requeſt ſpecial, limited to the TeQlatoz, oz to bis Er- 
ecutozs. 

Croke Juſtice. It is here implyed, chat he was to pay this upon requell, being 
that which che Law here requires; ik nor: quelt be made, by the omilsion of this, 
he is not ta loſe his Debt, the loan here is prior ordine, hut by the Law, thep are 
both of them ſimul tempore, the requeſt made, the money co be paid; but ik be 
doth not make anp requeſt, the Debt by this is not to be lad, fo2 his Executoʒ may 
well make the requel. 

As to the Objection made, being here the Erecutoꝛ of an Erecuto), this is not 
materfal, the Action well lieth againſt him, licetque etiam, ad hoc requiſitus, to 
pay this, &c. the ſecond licetque etiam omitted, pet the requeſt being here made 
to the firſt man, who made the p2omile, and allo to his Exccutoꝛ, this is good, quod 
curia conceſsit. 

Dodderidge Tuſtice. If be had ſaid, Licet poſtea requiſitus, without any dap 

mentioned, pet this is good, and fo it (yall be here in this Cale. 
Haughton Juſtice. Qerehe declares, that having lent money, and ſuch a dap. 
indebitatus fo CAlares & ſic indebitatus aſſumpſit, to pap the monep, here it is in- 
debitatus exiſtit, fo; money lene, and doth not lap, adtunc & ibidem, aſſumpſit 
ſolvere, he ought to ſap fo, oz & ſic indebitatus exiſtens aſſumpſit ſuper ſe 
ſolvere. 

But here in this pꝛincipal Cate, It was in conſideratione inde ſuper ſe aſſump- 
ſit, adtunc & ibidem ſolvere, this is good. | 

The whole Court agreed with him heretn. 

Croke. It hath been here adjudged, if monep be lent to one, who momiſeth to. 
pay this upon requeſt to I. S. who dies befoze any requeſt made, pet he ſhall have 
it, fo2 the money ſhall be paid to his Executoꝛs. | 

An Dbjection was then made, becaule entire damages were here given. 

This was held good by the Court, not withſtanding this Ob jectton; and ſo in an 
Action of Treſpals, foz two Treſpaſles and damages entire given, this is goo d. 

Tbe Clerks being demauded by the Court. ehcp all made anſwer, and ſaid, That 
ſo is the uſual courſe of che Court, in ſuch Cales, upon ſuch ſeveral promeſes as 
here there were; two pꝛomiſes, and entire damages given that this is good, and 
they art not here to ſever the damages, but where part is found fo; the Platutiff, 
and part fox the Defendant. 

And ſo by the rule of che Court in this pzincipal Cale, Juvgement was given Iodgcmene 


fo2 the Plaintiff, | for the Plain; 
| | tiff, 
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Sir Fobn Syduam Plaintiffe, againſt May * 
| | Detendant.. 75 
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NM an Action upon the Caſe foꝛ ſcandalous wozds, the Defendant benps the ſpeak- 


ing of the wozds;and takes a travers, abſq;hoc, that he ſpake the woꝛds, &c. the 
Jury found a lpecial verdict, they found the wows to be thele, ſpoken by che Octen. 
pant, (S) J think in mp Conſcience, it Sir Iohn Sydnam might have bis will, he 
would kill all the true Subjects of England, and the King too; and he is a main- 
tainer of Papiſtry, and of rebellious perſons. 

It was urged foz the Plaintiff; that thele wozds are actionable, 6 E. 6. Dyer, 
Kemp will be a Bankrupt within theſe two days, actionable. 

28 H. 8. Dyer, I will abide by it, that Ruſſel was, and is a falſe Thick, action- 
able: Theſe wozds in this Cale, as it was urged, are wozds of ſcandal and agera- 
vation: If he had ſaid lo in the affirmative, chep hab been Actionable, and here 
theſe woꝛds do tant amount, as if he had expꝛeſlp ſaid ſo. 5 

29 Eliz. between Skite and Morgan, an Action upon che Caſe fo: theſe wozws, 
(S.) Pe is a maintainer of Pyꝛates, and held actionable, and that it ſhall be incend- 
ed in Cale of Piracy. „„ 

Hir Henry Lea, & pennyſtones Cale, fo; theſe wozds, (S.) Sir Henry Lea 
is a maintainer of Thie ves, actfonable. Tt 
9 lac. B. R. Beresfoord & Treſhams Caſe, Thou didſt ſpeak treaſon, ruled that the 
Action well lay, fo2 that Os demonſtrat, quod cor ruminat. As to the entire dam- 
ages given, urged that this is good, if part of the woꝛds be actionable, and part not. 
and the woꝛds found, the Plarntiff to have his Judgement. | 

Fo2 the Defendant, it was urged, that the wozde are not actionable. 

85 44 Eliz. Fountain & Grymes Cale, Thou art a Rebel, not action- 
able. 

Mich. 35 & 36 Eliz. Perpoints Caſe, Py Maſter put me away becauſe J would 
not be a Papiſt, not Actionable. 

Trinity 40 Eliz. Allen and tons Caſe, Coke 4 pars, be gave his Champion 
counlel co kill me; purpoſe, intents and thoughts, ate not actionable. | 

Mich. 4344 Eliz. Royal and Virtucs Cale, Af my Lozd had done him right, 


he had been hanged, not actionable, becauſe conditional wozds. 


1. Croke Juſtice. The wopws laid in the Declaration are theſe (S.) Tf Sir 
John Sydnam might have his Will, he would kill all the true ſubjects of England, 


and the Ring too, and he is a maintainer of Papiſtty , and rebellious perſous. The 


Defendant here takes a T1avers, abſque hoc, that he ſpake the woꝛds. as they are 
laid in the Declaration. The Jury do finde that he ſpake the wozds in the Declara- 
tion; but they do further adde unto them theſe pꝛecedent wozds, which they like 
wile linde that he did alſo then ſpeake, (S.) A think in my conſcience , if Sir John 
Sydnam might have his will, &c. whether by theſe wozds ſo added, there ſhall be 
luch a variance, between the Declaration and the verdict, ſo that the Jlatntiffe Cans 
not have his Judgement; this is the great queſtion in this. Caſe. Af there be no 
ſuch materiall variante, then the ÞPlaintiffe to have his Tudgement. 

Thoughts are free, till they be clothed with woꝛds, and then they are not free, 
ſermo eſt animi index, the tongue is the D)ganon of the heart, mentire eſt con- 
tra mentem ire. I think in my Conſcience this is idem per idem, this is but an 
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alle veration, which amounts unto an affirmation. J think in mp Conlticnce, ibis is 


all one, as it he hav faid ſo in facto. Mere the omitting ofcheſe wozts in the Des 
claration (S.) I think in my Eonfcience ) is no matertall variante, being but Cir⸗ 
cumſtances, and this avbing of theſe woꝛds by the Jury, doth not detract any thing 
from the Detlatation. And ſo the woꝛds as thep are land, are actionable , the De- 
claration good; the variante between the wozds laid in the Deelaracton , and che 
wozds fot by the ary, is not materiall, dw fo Tudgenſent ought to be given 
fo2 the Platniffle. 3 . 

2. Dodderidpe luſtice. Jn this Caſe we are to conſider theſe particutars. 
(S.) 1. Theſe wozds, as they are laid in the Declarztion. 2. The wozds, as they 
are found by the Jury in the ſpecta!l verdict. 3. Touching the conclulton of che 
verdict. . | | 

1. The woꝛds as thep are laid in the Derkatation (S.) Ik Sir John Sydnam 
might habe his will. To ertenuate theſe w52ds, (I he may have his will.) Che 
will ok man is uncertain, and none knows the will vr man. The other words. He 
will kill the King; matter upon a future att, As to fap,' ach a man, being a Her- 
chant will be a Bankrupt within tws dapes, theſe woꝛds are ſcandalous , berauſe 
they take awap from him his credit, as well fo the fucnte tinie ; as foz che pꝛeſent, 
theſe woꝛds thus (poken dꝛaw men front veafing with him. It one laith, that J. 5. 


will robbe I. B. within ſuch a time; oz if he faith, that he maketh preparation foꝛ 


to do it; theſe wozds are ſcandalous quia ptæbent occaſionem ruinæ, although 
nemini ruinam. The Law doth not onetp maintain and pjeferve the life , and poſ- 
ſefſion of aman, but alſo his good name; here the woꝛds are, will do ſuch a thing, 
being woꝛds de futuro; a thing that none knows. All mozalt Uireues, and vices, 
are in che will of a man, and from the will, they come tatv che intention, and ſo by 
this a thing is made good 02 ft. Bracton, Out of a wicker wil! ,- nv good pzoceevs; 
and lo che ty0zds, as they are taid in the Oetlaration, ate ſcatioafous. 

2. As to the verdtct,and herein it ts to be conſidered, whether by this verdirt,che 
firſt wozds are quallifyed, by che adding of moze wozws, v7 tohether by this, there 
ts any diminution of the wozds, If anp viminution be, pet ab hays fpeak wojvs as 
inpoxted Scandal, chere che Court ſhall judge upon them, ag to the wozds added 
by the vervict, if theſe woꝛds ſo adord, do diminiſh, and extenuate che marrer, this 
map alter the Cale, but when the woꝛds ſo added, do diminich nothing at all, but ra- 
ther aggrawate he mattet; as 1. thought, and then ſpeak; afterwards , any" all this 
doth ariſe out of an ill thought, am that with thefe 9 (S.) t. paivately, ſe- 
cond publickly, and thirdly with denuntiation; here the wo2ds abved, in this bervict, 
do not diminiſh, but encreaſe the ſcandall , pzoceeving out of a wicked Tonſtience. 
None can judge of the Confience of another, untill he declare this, by woꝛds txcrces 
ed by him; he ought to rule his tongue; this doth not firice with his Conſct: 
ence, he ought not to ſpeake ill of any man, che referrfitg of this to his Eotſetrnce 
doth not at all diminiſh, but very much aggravate the matter, che woꝛos themſelves 
pꝛoceeding from an ill fountam', and from an ill root. 

3. As to the Concluſton of the verdict, the Jury do referre the matter, they linde 
him culpable of the woꝛds in the Declaration; this is true, theſe chey do linde, and 
other woꝛds allo, to be ſpoken by him, (but not laid in the Derlaration,) this vart⸗ 
ance makes no alteration in the Cale, che wozds ſpoken, and found, are ſcandalous, 
and actionable, fo) which the Plaintiffe had juſt cauſe of Action; and ſo Judgement 
ought to be given koz him. | F 
3. Haughton Juſtice; That ia this Caſe Judgement ougbt to be given” koz the 
Defendant. But in this Caſe, J will neither excuſe, no} pet juftifie che Deienvanr. 
The woꝛds are ſcandalous, as they are laid in the Declaration. although they are 
in the future time, and fo the Plaintiffe, theſe wozds in the Declaratton are fuffici» 
eut fo2 the maiutenance of his Action. The tucercaincy of the Aill doth not alter, 
n92.diminiſh the matter; the wozvs being in the tuture time. The Cale cited at the 
Baire 
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6 E 6. Dyer. 


ſol. 7 2. Kemp⸗ 


Calc. 


on, foz theſe additionall wozds ds no 


Barre of 6. E.6. Dyer fol. 72. Will Kempe will be a Bankrupt within theſe two 
dayes, ad j. actionable; this Cale moves me to be of this opinion, fo this is a dil- 
credit to tim, and all will think ſo of him; and ſo here. It he had his will, none 
kuowes, whether he would have done this oz not, bete it is to be pzeſumed , that be 
knew ſomething, that be had a wicked will, and therefoze in this J do agree with 
che reſt fo2 the Plainuffe, aud this upon the reaſon given in Hext and 
Yeomans Caſe, Coke 4. pa. fol. 15. b. Foz my ground in Allerton, Hext ſecks 
my life; and if J could find John Silver, I do not doubt but withia two dapes to 
Arreſt Hext foz ſuſpition of fellonp. Fo? the latter wozds ad judg ed that the Action 
well did lie, becauſe that fo} ſuſpicion of felloap , he ſhall be impziſoned, aud his 
life dzawn into queſtion, \ HR „„ 5 

But here the matter which moves me to doubt, and to be of opinion againſt the 
Plaintiff, is upon the wozds in the Declaration, which are not found by this vers 
dict; fo2 this being an Action upon the Caſe foꝛ wozvs ſpoken, che Jurp here have 


not found theſe wozds, which are laid in the Declaration; the wozds being laid in 


the Declaration in the affirmative. (S.) If hemight have his will, abſolutely,theſe 
wods to be pꝛoved by the verdict, and dammages to be given, in reſpect that he 
bath directly ſaid ſo; and the Jary have found, in this manner, (S.) That be ſaid, J 
think in my Conſcience , that if, &c. aid ſo thts is not in the affirmative, as the 
ſame is laid in the Declaration; and J am of this opinion, not becauſe thele woꝛds 
are as an excuſe, oz by wap of extenuation of the tozmer wozds , foz they are not ſo, 
but becauſe the Jury have not found the woꝛds affirmatively , as they are here laid 
in the Declaration ; and foz this Cauſe only J am againſt the Plamtiffe, foz the 
wopds, as in the Declaration laid, to be ſpoken by bim affirmatively in the verdict, 
they are found to be ſpoken in another fozme , (S.) that he ſaid, I think in my Con- 
ſcience, that if, &c. and ſo the wo2ds, as they are here laid in the Declaration, are 
uot found by this verdict ; and therefoze the Plaintiff bere cannot have his Judges 
ment. Ik an Action upon the Caſe be bꝛougbt fo; wozds, ſome of which woꝛds are 
actionable, and ſome others not, Judgement ſhall yet be given fox the Plaintiffe, 


and dammages in ſuch a Caſe given generally, (hall be taken, and intended to be gi- 


ven fo} thoſe wozvs onely which are actionable , and not fo the other. J hold that 
fo2 the firlt wozds here, if found as they are laid in the Declaration, an Action well 
lpeth fo them, and the Plaintiffe to have his Judgement, but not fo as they ore 
here found by this verdirt ; and therefoze as this Cale is, and upon this verdict 


thus found, Judgement ought to be given foz the Defcndant. 


Croke. Becaule the Jury have found che wozds themſel ves, which are laid to be 
ſpoken, and moze, by way of addition, this ſhall not take away the Plaintiffs Actt- 
ds nothing at all diminiſh oz leſſen the other, and ſo 

the Plaintiff to habe his Judgement. | | 
Dodderidge. If the wozvs were ſuch, that ſuch a one is a Bankrupt; 
the Jury do find chat be ſaid, chat he would be a Bankrupt; bere the 
Plainciff ſhallnot have judgement, becauſe the Jury do not find the wozds in the 
Declaration, one being in the p:eſent time laid; the other, the finding of the Jury, 
in the future time, and pet both are actionable. But when the lame woꝛds, without 
any alceration , are found by the Jury, but yet with an addition of ſome other woꝛds, 


which do not diminiſh (if they did diminiſh) then the Blaintiff not to have his judge- 


ment; here the wozds added, and found by che Jurp, do not withdzaw from, but adde 
by way of aggravation, they add an ill thought, to a coxrupt tongue; theſe addition» 
all wozds do not diminiſh any thing from the fozmer wozds laid in the Declara- 
ration, the Jurp only finds farther, chat he ſpake theſe wozds , as he thought in 
his Conſcience ; ſo that here is no Dimiaution from the fozmer wozds; but the 
Jury do find all the woꝛds in the Declaration, and moze. In the Cale befoze re- 
membzed, the Plaintiff could not have his Judgement, becauſe the Declaration was 
in the pzelent time, but when the lame wozds in the Declaration, without anp alte- 

ration 
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ra tion are found, which do make no diminution, but do onelp adde ill thoughts to ill 
wopds; therekoze the Plaintiffe to have his Judgement. 1 
Haughton. If a chief be at the Barre, to be Arraigned, and a Mitneſſe comes 
in, and laich of him, J think in mp Conlcience that he ſtole the Oszſe, foz which he 
was queſtioned; this is no afſtrmatiou, that he did ſo. 
Dodderidge. Whenthe life of a man is in queſtiou, and one TWitneſſe ſaith, 2 
think, he did the fact, in this J do agree, that this makes nothing againſt him. But 
fama fides, & oculus, are tender things, and not co be compared to the witncſſe of 
one, upon the life of a man, the Fame and credit of a man is moze tender, and wozdg 
which will bear action, will not take away the life of a man. | 
e do all of us agree, that the wozds in the Declaration, are well acticnablc. 
But we do differ onely upon this which is found in this verdict, by wap of addi- 
tion. | 
Curia. Ce will conferre mo2e ofthis among our ſclves, and if we can be all of 
one minde, the Plaintiff then (bail have his Judgement. But the beſt way is to have 
the Defendant co agree, and to ſubmit himſelf to Sir John Sidnam the Plainciff-, 
and ſo fo; the better effecctng bereof, the Court adviſing che Delendant lo to do; this 
Caſe was ad journed, upon a Curia adviſare vult, to a further tine. 
Akterwards, this Tale was moved again fo; the Judgement of the Court, there 
being no end made between the parties. . 5 | 
Haughton. It hach been agreed, that if the woꝛds laid in the declaration, and 
the wozds found by the Jurp are differing, that then this is not good. 
Dodderidge. It hath be en agreed, that the wozds laid in the declaration here 
wil: well bear an Action, and 2. It hath alſo been agreed, chat if che wozvs found in 
tue verdict, had been all in the Declara: ion, that then it would be fo2 the ÞPlainciffe. 
It is now to be conſidereo, whether theſe wozds found in the verdict moze then 
are in the Declaration, hath altered the ſeuſe of the llander; as to this J think clear» 
[y it hath not, fo2 here by theſe woꝛds added in the verdict, ta be alſo ſpoken by him, 
he ſhe ws, that his thought was as ill as his woꝛds ſpoken. 
Croke. Take thele woꝛds any way, as pou will, either ſingle, oz bivided, aud 
the woꝛns will well beare an Action. 
Dodderidge. If the woꝛds in the verdict, which are added, were ſuch (S.) Jam 
fully relolved, that if, &c. would this make any alteration ? It would not 
clearly. | FR | 
Mountague chief Juſtice, agreed with them herein. All is here found by the Judgemenz 1 
verdict, which he div peak, & aliquid amplius, then is laid by the Plajnciffe, in his for the plan- 0 
Declaration ; but this which is found moze, doth aggravate, and nothing at all al. — per cur.. 
ter the matter, and theretoze by the Rule of the Court, Judgement was given fo} | 


the Blaintitf. 


Sminke Plaintiff , againſt Barker 
Defendant. 


N an Actlon of Debt, the Defendaut had day given unto him to wage bis Law, bebt. 
and at the dap, Richardſon Serjeant moved the Court, that the Defendant was 

ſick ofa burniag Feaver, and foz this cauſe , moved the Court foz another day foy 

him to come and to wage his Law, and did offer to make all this good by an Affi 


davit. | 
* The Court refuſed to receive this, but adviſedhim to plead to the Countrep, and 


ſo he did 
Motter ans 
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Motteram Plaintiff , againſt Motteram 


bebe. JN ®Probibition, upon a fuite inthe Spirituall Court, the Caſe was ths, (5.) 4 
„J. I ſuite was in the Spirituall Court fo Defamation, by the Wife of the party, a 


ſentence there given, and coſts, pro expenſis litis , the Yusband did releaſe theſe 
coſts, which they would not there allow of, upon a ſuggeſtiop here that the husband 
was de voꝛced Cauſa Adulterii. A Pzohibition was pzaped.” 

Againſt the Prohibition, a Caſe was cited, Hillar. 7 Jac, where a Suite was in 
naman _ the Eccleſiaſticall Court, by two Church-wardens, fo2 not repairing of the Church, 
che Church. one of them did releaſe, the which releaſe being there pleaded, and diſalowed, a 
wardens. Pꝛolibition was p2aped, but afterwards a Conſultation was granted, bceauſe that 

this Court is not to judge of this, which pꝛoperlp belongs untochem. 
Object. The reaſon Dbjected. becauſe the Releaſe was not there by them al- 
lowed ok, and that this is matter of injullice. 
' Reſp, In anſwer to this, this may, be there tried by appeal. 
Allo there may be good Canſefo2 them to diſalow of che relcaſe , and no inju- 
Nice done by this. Allo this releaſe in this Caſe, was made, alter ſentence there 
giben ; and if at che Common Law, ſuch a relcaſe ſhould be made, after Judgement 
given, this would not be good, Ila Mzit of Erroz be bꝛougbt here, upon a judge- 
ment given in the C. B. and foz Erroz, ſhewes a releaſe made after Judgement, this 
is no &ro2 to reverſe the Judgement. Pere the vevozle was a menſa & thoro, and 
alſo from all matrimoniall duties. 

Foz the Pꝛohibition, It was urged, and much enfozced, that this releas by the 
Husbaud was good, the ſuite being in che Eccleſiaſticall Court , fox Defamation, 
ſentence there given, the Mike devozſed i menſa & thoro, which doth not diſlol ve 
vinculum maritagii, hut that this notwithſtanding, they may come together again 
« when they will; and ſuch a devo2ce, is no barre of Dower. And this is not like co 
the Caſe betoꝛe dat of che Thurch-wardens, which mut be agreed to be ſo. 
38 EK. &e. 38 Eliz. B. R. between Melham & Winnes. It was here ruled, that a gift of the 
goods of the Pariſh, made by the Thurch-wardens, is not good, without the aſſent 
\.  ofche ſide men, and the veſterp, and if by the veſtrp the lame is good; this being 
then in manner as a by-law here coſts are given, and the husban doch releaſe them, 
if thep will there give ſentence, notwithſtanding this releale , and againſt the ſame, 
they ought to be pzobibited; this releaſe here (as it was urged ) being a full Barre 
of the effect of the ſentence ; this matter pleadcd there befoze the Court of Audi⸗ 
ence, and the releaſe there ſhewed, and therefoze they are not to execute this ſentence 

againſt the releale, | 

Dodderidge Juſtice. In the Caſe which was between Tottey, and Stevens, 
Trin.44 Zig, Trinit. 44. Eliz. B. R. Rott. 865. where-Baron & F eme were devo2ced fox Adul- 
B.R,&c. terp on the part of the Mike, there was a ſuite alſo fo) a Legacy, which is a good 

Caſe, and ſuits with this Caſe here in queſtion, if it be looked into. 

» Haughton Juſtice. In Cale ok a ſuit fo: a Legacy, the busbaud , is 

fox to purſe this, aud there foꝛe his releaſe here may be good ; but here in this caſe, 

the matter in-queſion is io Slandering of the Wife, and this is perſonal! to the 

Mike, and the decermination of this, is left unto them there, and if by their Law, 

in ſuch a Cale, the releaſe of the us band is not good,thereby co depꝛive the Wife 

of her calls being depending upon the D ziginall (S.) the Defamation ; Me have 
nothing here to do with this, koz to cozrect their Law; and cherefoze they are not in 


3 Dodderid ge. 
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Dodderidge. Cee chere onelp reſtoze the party, to her good name, m Cale o ok 
Defamation, as here in this Cale ; and this doth very much differ from the Caſe 
of a Legacy, the point here onely is, the husband, and wife-are divozced ; cauſa A- 
dulterii, the Alte, we ſues iu the Eccleſiaſticall Court fox Defamation, and there 
recovers; and coſts are gtven, the which che Pusband dis teleaſe, whether this re- 
leaſe thus made by the husband, ſhall barte the wife of her coſts. And it they will „ p,44.:.; 
not allow of this releaſe there, whether a Pꝛohibitton ſhall be granted, oz not. denied rem 
The whole Court clear of opinion, that no Pꝛohibition in this Cale is to be rian. 


granted. And lo by the whole Court in this Caſe a Hiohibition was benpes, 


Froſt Plaintiff, againſt EreD Defendanc N 


| * an Action upon the Caſe fo? ſcamslons wows, upon Non cdlp. TREO a ver- An Adio 
dict was given foz che Plaintiffe. It was moved in Arreſt ot Judgement foz the 2 the Caſe 
De fendant, that the words ſpoken, and laid in the Declaration, ate not actionable. for words. 
The wozds were theſe ſpoken bythe Oefendant, to che Plaintiffe. (S.) Thon haſt 
fozged Whitings, to; which thou ſhouldeftlole thy ears. 
Tibether theſe are actionable 02 not, was the Queſtion ? 

The Plaintiffbeing an Attournep at Law, and ſo the woꝛds do couch jim in bis 
Poofeſfion. | 
 - Ft wagurged fo2 the Plaintiff, that theſe wo2ws are ſcandalous , and well act{on- 
, able, and Venders Caſe was remembꝛed, which was kor theſe wozds. (S.) Thou Venders Cafe. 
haſt NEO my Fathers hand, whereby thou halt receſved my Rent, ad judged, that 
theſe woꝛds were actionable; theſe wozds here in this Caſe are ſpoken, to bzing him TAS 
in danger of the Statutes of Perjury and of Forgery. = 

t. Croke Juſtice. Fo2 theſe wozds (S.) Thau art a Cut- throat, No Action r- 
eth foz theſe wozds, here they are to be taken in mitiore ſenſu. But here in this 
Caſe, couple the firſt wozds with the Latter, and ex precedentibus & conlequenti- 
dus, it will be very hard againſt the Dekendant. Jn this Cale, the wozos are ſcan⸗ 
alous, and the Action of the Caſe fo} theſe wozvs, by che Plaintiff well matatain- 

able. | 
2. Hau ghton Juſtice. It is very clear, that the fozmer wozbs will not beatanp 
Action, for 1 2 wozds do not charge him with fozgerp, and then theſe latter ods 
being onelp erplanatozy of the fogmer wo2ds'; will not bear an Action, whete the. 
fozmer will not. As ik one faith ko another; Thou haſt ſtolfen the Lead ot my houle, 
02 my Tyles,- fo2 which thou ſhoulyeltbe haired , thele wer ate not actionable. 
Sometimes, where the fir} wozvs are actionable, and che fobfequenc erpſanatozp 
words do qualifie the foxmer, and ſo do make them not attionible ;' "Ce 
dere, where one (aid of another, Tho ort a Craitog, fox cbon itvett afftrme: that 
the Kings Coynꝛ was fallen a Noble itt the Pound, andiled, that fo theke gos, 
mr alf fafd together, no Altan ved lie. | 
deridge Juſtice, The Action pere bought by the Vatntiff, fo2 theſe wofds 
thus — of him will not lie, kor that it is not es what wht opp de he did mean, 
and they map ie frivolous Whirings, anv fox which he called in que- 
ſtion, anp thetefoze not actionable : And 1 ſa, de fer warns hire will 
not achte they willuot aggravate: E he would Andie dim, the lame dutzbe ko 
be, quis falſa fahricavit fa 4, and not quia Revit fa i wpicings 5 Yah ond 
Inmu d 


an irmuecido will nut help t., astoſay bligatione, and 
this map hete be done out of the Andie 1 % map be 3 letter, 


and of no moment, and fo it may well ve underfooy, and therefoy not tko 
able. : 
| DP m Croke 


_—— 
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Croke. If one laich to another, Thou halt Galen, 520 Action lieh fo; thele 
wo3os ; but if be do adve theſe wozds, (S.) fo2 which thou ſhouldclt be hanged, an 
Action upon the Cale chen well Uechz ſo here; Thou halt fozged Whitings, no 
Action lieth fox thele werds, but adde thele other wozds, (S.) fog which thou 
ſhoulvelt lole thy ears theſe moi then will well bear an Action; as iu che other 
Cale, (S.) fox which thou ſoulvell be hanged: 

Doilderidge. The mold ſealing; impozts Felony and Larceny, aud ſo they 
are ſcandalons, - fo2 if it be but fo2 6 d. de (hall foz this have puntſhment ; but here 
the wo;ds are, Thoupidſt make fozged TWziciugs, not (ewing what cher were, aud 


ſo not actionable. 

Croke. I agree this to be ſo, if pou adde not theſe words to the foxmer; (S.) fo? 
— 2 {pſx tþy ears, without thele latter woꝛds, che other are not 

Haughton. Foz to make fozged Thicings, is not puniſbable, but the publi 
cy of them; but becaule it is nocſhewed whac thele wziciags were, this makes 
Andſo this matter reſted upon a Curia adviſare vult, and the ſane adjotirned to 
a further time. 

Afterwards this Caſe was moved again, and debated. 

Mountague chief f Juſtice. Te is not here laid, that che Plaintiff was an Attoz- 
ney, but a > CThele wozds, as thep are laid, will well beat au Action: 
In generalibus, wozds ſhall be taken in mitiore ſenſu, but not ſo in particulari- 
bus, ſenſus yerborum ex cauſa dicendi: Foz one to ſay of inocher, Thou baſt 
mae fozged Wihitings, us Action liech ko; theſe wozds ; but tk ye conjopus the 
latter part wich the ſozmer, theſe do vety — enfozce the other, 

Cs this pumpole is the Lo Cromwels Cale, Coke 4 pars, fol. 12. Ic is uo 

1 fo you like not anpof the Kings Subjects. 
Browns Cale there put, Thou haſt buyned my Barn adjopuing to mp Vale, thele 
D gry tot taken iu communi ſenſu. 

4 pars, fol. 16. in this Court, being an Attoztep, Thou 
m Accion liech foz theſe wozds, f; they couched him in his 1920» 
re in this Cale the wozd — and the Action et *. 
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u, no Action 
be latch, Wee for be 


2 Bouds a his will 
not 
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not aldie, what Whicngs tle were, whecher of any fight man 
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As to the latter wozds then, being (S.) Fo} which tho tfbufvirt' ile ly cars, 


* 


theſe words will not enfoꝛce the matter, this bring but his mik ronceit pf Me 
-w0zvs/; and ſo no Action here lterh, neither fo2 the kirſt wo)vs, voz pet foy the wos 
ſubſcquent; Foz one to ſay, Thou haſt burnt mp Barn adfopning to my Vault 
theſe are wozds of Slander; but ik he laith, Thou haſt burnt my Barn, fox 
which thou ſhalt be havged, no'Actton lieth fox cheſe woꝛds, this being but te nul. 
conceit of the party, and ds not adde unto the Sland er. 

If one ſaith to another, Thou art a Thief, fo thou halt ſtollen my Apples, no 
Action lieth fo2 theſe 2 RT 2 

Tf one 75 caketh thele we dg, marbej pou ul e e canaον with ſuch a one, 
being full of che Por, 0 4200 th foꝛ t ele — it — hab 
ged; here he cannot loſe his ears tc; foiging ok kalle TAzitings, and ſo the Action 
bzought by the Plaintiff, is not maintainable. | | 

Haughton. The Action here bzought by the Plainciff, lieth not fo; theſe wozds, 
when wo2ds ſpoken are uncertain, by an averment they ſhalt not be made actiorabh; 
as the Por, ãnnuendo, the Frencb:Por,. this ſhall not mal che wozws acti 
being uncertain befoze ; but if onefaith of a;Jaltice ok Menace, Chat he is a'cor- 
cupt man. chaſe was are actignable,nottyithſtanding the untertainty in ſome ſo2c- 
As to the wo ds chemſelbes bees in ahis Cale hach made theſe wos carry no-cer- 
tainty of flandex, foz au, houeſh man map; make:fozged UWhitings; and pet not be 
guficy of -aiy-$92gexp,> toz anorher. may pue hia Seal tu the tame, and ſo he is the 
Fozgerer ;, alla it is here aliagecher uncertain, what maner of wzitungs theſe wete, 
they may be but nug atozp, and of no moment. 361.5 $46 
As 0 the lecond part of the wozds, theſe da not enfaꝛce the matter loꝛ the con- 
cluſion : Ik the firit wozds do not give cauſe of action, the concluſion, being buc 
the undertiaupiung.any expoſition ok the party himſeit, this ſhall-not make c<eſe 
wozwso be accionable ; that he ſhould loſe his ears fox chis, this is but bis falſe con- 
ceipt, and a falſeconcluſion oł the party, any ſa no Action foꝝ cheſmee. 
It one ſaith to another, E hau halt tollen my Apples olf my Trees, foz which 
thou Walt be hanged, no Artinn lieth fox cheſe woꝛds, being but his miſconceipt of 
the matter; and lo in the pzjucipal Cale, »thawozds not actionable, and the Action 
here bzoughs by the laintecfe not maintainanir. 1 
. Mountague., To ſay of ang that he is perzuxed and foxſwozn, tbis is but tecital; 
but if one (aich of another, that he was foz!woz in B. R.in:a Tryal there, theſe: 
oo2ds are apgionable ;- here in this Cale, che ſuuſe quent T ads are not rational, 
but they do enfozce the landes es be luch Dyiginal Muting s, fox which to lole 
bis Ears here, and alſo that theſe ought to be IMhitten ant Fo2ged at one 
time. 6 1 A 5 — . 2577404 ne 
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., Doddexidge: Che haſ way co examine theſe waza, in to: ſee whecher! theſe 
wazdg do ne Aung him in peuger of an Tuyjcement ; as if he be Andiccyd fox this 


Fogery,ſhall this Inpictment he gad 2; it Wall nat, and then if be be not ; dan 
gere dener Akon Wil lie toꝝ che ſe words: / „„ „ hut a 

Mountague. Pere the 02ds {ubſequent, do well erpound the woꝛds p2ecedent;: 
hy which u doch aypear, tele te be ſueb M zitings, fox which De oaght totals his 
Erg, fo that the blegu ds are-noc-rational! Hat woe Dxiglnaly; 


ap chan ſua een Cars Ar o bessten, Audivtntnn ohinto oe like be 
caſe now in queſfion. 55 : 
ther, Thyu batt Nolen-@p Uran bu mpeg thou 


490; On ſaulb tat 
825 5 ; ging — as FelonyZzaunfortealy bas 
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a66 Termin. Mich. 14. Fac. 

ns ns. If one ſaich to anocher, Thon haſt Galen, 520 Action liech foz theſc 
woz3ds ; but if be do anne theſe 232 (S.) fo2 which chou ſbouldcſt be hanged, au 
— upon ,oothe Colpehen wel eth; fo here; Thou halt fozged Wzicings, no 


Coke 4 pars; * 
. 12. 


os 


Action lieth foz thele wens, but aove theſe other wozds, (S.) foz which thou 
ſhoulvelt lole thy car theſe mond then will well bear an Action; as iu the other 
Cale, (S.) fog which thou ſbouldeſt be hanged: 

Doilderidge. The mold Nealing; impozts Felony and Larceny; and ſo thep 
are ſcandalons, - fo2 if it be but fo2 6 d. he (hall foz this have puniſhment ; but here 
the woꝛds are, Thouvidit make fozged cQitiugs, not chewing what they were, aud 
ſo not actionable. 

A agree this to be ſo, if you adde not chele words to the kozmer; (S.) foz 


iſo eþy ears, without thele latter whzys, che other ate not 


— Foz to make fozged UWhicings, is not puniſhable, but the publi. 
cation of them; but becaule it is not ſhewed what thele wzitiugs were, this makes 


the doubt. 

And a this matter reſted upon a Curia adviſare vult, and the ſame adjourned to 
a further time. 

Afterwards this Coſe was moved again, and debated. 

Mountague chief J uſtice. It is not here laid, that the Plaintif was an Attoz- 
ney, but a Cbeſe wozds, as they ate laid, wall well beat au Action: 
In gen wozds ſhall be taken in mitiore ſenſu, but not ſo in particulari- 
bus, ſenſus verborum ex cauſa dicendi: Fo one to {ap of anocher, Thou bat 
made logged Czitings, uo Action liech to; theſe wozds ; but tf ye covjopus the 
latter part with che ſozmer, theſe do vety much enfoxce the other, 

To this parpole bs che A Len Cromwels Cale, Coke 4 pars, fol. 12. At is uo 
CI like not me, fo2 you like not aupof the Kings Subjects. 

Beowns Caſe there put, Thou halt burned my Barn adjopuing to mp Houle, tbeſe 
wozds are actionable, wo2ds are to be taken iu communi ſenſu. 

Birchleys Cale, Coke 4 pars, fol. 1 6. in this Court, being an Attoꝛney, Thou 
art a Leue uy 1 ra wy wozds, enn hep touched him fn his Pro, 


02 wozds : 
2 Ae is her: laid, that che Plauntif was a Practitioner, a Dallicicsz, and 
E d of a Pays; 2 wins here ol enfoxce the Action: Tf he 
An. z clearly then the wazzs-wauld be actionable, but 
deicallus, and ar rene contra becauſe * 


moon 
ollen wp n, no Action 
bela, Pp Conn, fo2 wich ben Gal 


» bere att not actio ble, neither 61 0 allicttoꝛ, 


hrs mate Tha ben made foxged zt unge, 
— — in emorbers, name: Nons 


LE ; 


not 


_- 


„ 1 1. M 1 Ft. 
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not aid it, what Ikzitings thele were, whether ok any tin p03cahite, z . | : 
conſtat, ECD Wd wolng nt $9 DOTS Spy i T4102 If 


44 bo the latter wozds then, being (S.). Foz which'thinr bunden 20 e 


theſe wozds will not enfoxce the matter, this being but his"mif-conceit pf Me 
woꝛds; and ſo no Action here lieth, neither fo? the firſt wodvs, no; pet foy thews 
ſubſcquent: Foz one to ſay, Thou haft burnt my Barn adfopning to my Hout, 
theſe are wozds of Slander ; but ik he faith, Thou haſt burnt mp Baru, koz 
which thou ſhalt be havged, no Action lieth fox theſe woꝛds, this being but te nul. 
conceit of the party, and ds not adde unto the Slan der. * 

If one ſaith to another, Thou art a Thief, fo; chou haſt ſtollen my Apples, no 
Action lieth fo2 theſe woꝛds. | 

Ik one fpcaktththeſe 14e mar bel you mill keepgamwayyWith ſuch a one, 
being full of the Por, no Action f th foz chele wozds, as it bath been here adjud- 
ged ; here he cannot loſe his ears fo} foiging of kalle Titings, and ſo the Action 
bzoughe by the Plaintiff, is not maintatnable. 

Haughton. The Action here bzought by the Plaintiff, lieth not foz theſe wozds, 
when wo2ds ſpoken are uncerigin,by an averment they ſhalt uot be madeactiorabF; +- 25 +4 
as the Por, innuendo, the Freneb Par, this ſhall notmakethe moos acti _ 
being uncertain befoze ; but if one ſaich of a;Jaltice of; Menace, Chat he is a coꝛ- 
cupt man, chale ads ate actignable, notwichſtanding the untertainty in ſome ſoꝛt- 

As to the wo ds tchemſelbes bers in this Cale: hach made tbeſe woꝛds cart nu cer · 
tainty of llander, foz an honeſt man map, make foꝛged Tzitings; and pet not be 
guiltp of ann F oꝛgesv, to2 anorher.moy put hia Seal to the ſame, and ſo he is the 
Fozgerer ;, alls it is here altagecher uncertain, what maner of waicings thele wete 
they map be but nugatoꝛy, and of no moment. „ 
As zo che ſecond part of the woꝛds, theſe da not enfozce tbe matter .fo2 the con- 
cluſton : If the firft wozds do not give cauſe of action, the concluſion, being but 
the underttauding and 2 party himſelf, this ſhall not make theſe 
wozds to be accionable ; chat be ſhould lofe his ears fox this; chis is but bis falſe con- 


ceipt, and a falle concluſion ol the party, and ſa no Action fo theſee. 
It one ſaith tg another, Thou-balt tollen my Apples vf. my Trees, foz which 


forſwozn,this is but recital J 


bis Ears hcre, and allo that theſe ought. 40/be-Wihyicten.:anv Forged at one 
time. „ 
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And ſo wichout any further debate, the Judges being in their Opunons in this 

The cou di- Caſe two againſt two, (S.) 

vided, dec. Croke Iuſtice, & Mountague chief Juſtice, log the Plaintiff,, and Haughton 
& Dodderidge, Judges e & contra fo) the Defendant, and ſo it reſted upon a Curia 

' adviſace vult, and to fee the pꝛeſidents in this Cale, wbich by the rule of the Court 
were to be ſearched out, and the Court to be infozmed of them. 


Nota, That this Cauſe was never alter moved again, but ſaid to be ended by 
agreement between che parttes. 


Hammond Plaintiff, againſt Wemibank 
Defendant. 


bon Gain of Treſpals and Cjecement, upon Non FE pleaded, a verdict 
may the Plainciff; upon a motion made foz the Defendant, in arreſt 
—— — (S.) 

a Copp-holder, was ſummoned to appear at the Court of 
his Dervice as a Copy- hold Tenant ; he made de- 
fanlc, upon the Lat cond avdatitage; by way of forfeiture ; exceptions taken 
| pleading of this, the matter bemg, foz 3 fopfeicure of his Copp-bold Eftare, 
= pans mmm paged Duc and Service, by the Cuffom co be done 
; It was urged, that ihis ought ts be ſhewed to be a wilful and an obſtinate refu- 


nof 

(tis alledged, that the Court was held apud Manerium prædictum, and 
voth unt ſhew in what houſe the ſame was help, x, pet thac anp notice was given 
unts him chat it ſhould be help ; the Iſſue was, Tlheeher be did voluntarily refuſe 
to come ta ta the Court, az not: And the Jury did fine that he did refule ; they do 
allo nde, that nacice mas given to him by the Bally of the Court, but it is not ſaid, 
chat ehis was ſo dane by the commanvinenc of che Lozd. 

Alſo it is ſwewed, that che Court was held ſuch a dap, and notice given of this 
tothe Capy-boiner, aud chers ought to be ther Counts held, befoze there ſhall be a 
fozfeicure token la; non-attendance. = 
chief Iuſtice. The perfozmance of Services, is incident to eve- 
ry Copy-holder - It Aline was taken upon his contemptuoully refuling to come, 


this implies a notice ta be given befoze. 
Haughton Juſtice. It aCopp-holder wilfully withd ws his Suit and Her- 


vice which be ows to the Lon, ac his Court, this is a bzeach of the Cuſtom, aud 
this is a fozfeicure of his Copy-hold-GGace - It ts hers laid, Quod ſe&am volun- 
tarie, & cantewptuoſe ſubſtraxit, & illam facere recufavit : Jt is here allo ex- 
ney laid, that the Baily did gibe him notice, per ſpeciale mandatum do: 


© Croke Iuſtice. As touching the Cuffom to have this to be # foifeintre, in 


E kopfeiture of his Copy-hold Ettate. 
Dodderidgo — Dr E. 30 Yf aCopy-holvet refuſerh to 
| perfounhis:Services to the Lozy, this is u forfeiture 
bold Etate: TheLow io bold bis Court within his Manor: 
doch ule to hold it in ſuch aHouſe, and will holo this in another — then he hath 
ule foz to do, of this he ought to give notte to the Copy- holder : 
J 


his Rent, 


ſomeCaſes it in ſa: Ace- beer holvs his E tare, per rodd itus, ſer y itia & con · 
ſuctudines, the eg dr voth bzeak; and vot perfozm the ſatve, thts wall be x 


re of is Copy: 


">. 


the Land: He is co receive all Gueſts and Do; ſes that comes tu his Inne: 


Termin. Mich, „ 


8 


Af a Copy holder be warned to appear to do his Suit and Service in auother part 
of the Manor, in ſuch a Caſe it may be he is not bound to verfoꝛm it. 

Mountague. Mere it is laid, that he bels his Court apud Manerium. 

Dodderidge. Ye ought to lay, that he held his Court apud Maneriom ; a 
he ought to _ that it was held in loco conſueto. 

Haughton. Af thete be auy (uch matter, che Copp-bolder ought to have alled- 
ged this matter in his excuſe, which is not here done bp bim. 

The Court clear of Opinion, chat here appears to be ſufficieut matter of fozet» Iodgement 
ture of the Copy- bold eſtate, that the Declaration is good, and ſo by the Rule of for the Pla- 
the Court, 3 was given fo2 the Plaintiff. 


Robinſos Plaintiffe, againſt Waltet 
Defendant. 


A Trover and 
opverfion. 


dant by wap of 11 in Bat, lets oxth alt matter of Bs 

how that the hozſe was bzought thicher, and there lelt at mear, ny 5 rang ur 

and that he recarfied the bozle fox s meat, (ill he was — fo} the ſame, an 

chat if the Plaintiff would pay him foz his meat, he would then deliver che hozle 

x him „ | but not otherwiſe ; upon this Plea the Plaigciffe bemurred in 
aw. 

Upon the firſt opening of chis Caſe, the Court inline to be of oz ee. 
the Plaintiff; Thac the Defendants plea was good, and that be well recaint 
the bone, and that againſt che Plaintiff, veing the true owner of him, until be was 
ſatisfied by bim _foz his meat, eud notwithſtanding bts hozle was lelt chere by x 
Stranger, unkhtown to the owner; and fox gp was remembzed tde Books 
of 39 H. 6. fol. 1$ b. and ; H. 7. "fol. I5. b. the Cale of the Leather con- b 
verred. 

Dodderidge Tuſtice. This is a common June, and the Defenvanc a common 
Inne keeper, aud this bis Retainer here, is grounded upon the general _ of 

is 
not bound to examine who is the true Owner of the Ho, le dzaught co bis Anne; ht 
is bound, as he is an June-keeprr, co receive them, aud cherefoze chere is very great 
reaſon foz him co retain him, until he ve latisſſed lo; his meat which be hach raten; 
and that the true rm the Wes cannot Rn, A bave fatisfiep - 


— this belug a new 
tag, a 0 


15 Iac, J. K. 
Divers Kc. 


— 


— es at as 


270 Teri: Anl. 14 Fac. | 


Oivers Auchoutieswere cites, and reaſons urged, and entozcto foz che Deten- 
dant, that the lea was good. That the Defendant being a tommon Inn -keeper, 
map recain a hozle, bzought-into bis Inn, and there left, untill be be paid fo his 


Coke 8. pars. i Meat, and fo this purpoſe, Coke 8. pars. fol. 146, 147- the fix Carpenters Cafe 
146,147. Kc. was Cited, and 5. E.4. fol. b. placito 20. That au Moſtiler map well detaine a 


Reaſons. 


14 


Kc. 


Mich.s. Jac. wii (ns is bete nom iu 
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Dozſe, if the Maſter will not pay foꝛ his meat, and ſo of a Cailor a Garment by him 
made, till he be paid fox it And ſo ts 22 E. 4. fol. 49. b. Deverall reatons urged 
fo2 this, as (S.) 4x 711042 
=>. Th In reſpectu loci, this being a commou Inn; ; where he is compellable to re⸗ 
 ceibe hoꝛſes coming thither, and is not to examine whoſe they ate, and this place 
hath a pꝛibiledge, as to a Diſtreſſe, not to be there diſtrained by another, as a il. 
ſtone not to be diſtrained, by 14 H. 8. fol. 25. no} e Roe at the Smith 3 (hop, by 
Hes 22 E-4fol.ghb, Hy. fs. A Vorle vat to we the p ejudice 
25 of the common-weale, noz pet in a Market oz Faire; ſo that an Inn is there compa- 
red to a Parket. A ſecond Reaſoh't 8 
2. Mhy he map detaine a hozſe fo; his meat, nothing moze rcaſonable , as ic 
was urged, An Jnfant ſhall be un by his Bond fo) his mea. 
At one bgtves che'thetbll of anörher mo che ground of J. S. he may, as it was uri 
ged, detain them, till he be ſattsfye | 571 the burt done by them. 

3.5 Berauſe here was bvefaulefn e Junkeeyrr', *who did entertein hum; nec: 
tber is he to dem nap he : 1520 e'ebery man bäh a Licenſe in 
Law, to come wirt is int A, Ann ⸗keeper [gs put him 
back; and ſo is the 6. Canpenters'Q: | red; but he my detain chem 
fox ther meat Mich. 6. Jac-'l ee Hat 4 5 and Wood, of ſame Caſe. 

hutfton): <a 7 -keeper 2 * and 


B.R.&c, beer joj(e left in hig +4 ane 0? b 31 rexc hang ic theb62 fe of 
Mountague chief Faſtice. * One er ve, ere l not wage 
bis Löwe berauſe ednip are Cor pak ta receive. 
jette d x H6\fe? * which abc chicher, 
| dn ts gdod gro day, not fill be eats aut 
moi dend che. Anu b. fly , and thit i8jafifieble.. 
Perk im th ple gmt fue Nove the ödz ko he pouxs, 


ap fo2 his meat, and pc 15 jo, . noz + 9 
meat ddt mag jt | W 5 be way 1 ith e þ ep 10 * 
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in no fault atall, if he bone mas ; uoueni, and bꝛought thuher, ye cannot charge * 
Jun-keeper with this, but he which bꝛoughr hum thither, and there left him: Pete 
the Jun-keeper bath dane nomang at all deiner is ls to fealofie hin, fo: his meat, 
becauſe he was here compellabie to receive hum. | 
Mountague. Jt a ſtranger tokos che of-another, and ſets him up in an Inn, 
: the hole was there ſollen away, the party map have his remedy againſt the Jnn- 
eeper. 
If a mans lerbant carryes his maſters hozſe to an Inn, and there leaves bim. 
and he is ellen away ; an Action ſpeth here fo the maſter, as well as fur the ler. 
van(,agaiult the Jun - keeper. 
Dodderidge Agreed this to be ſo, tf he knew him tobe his fervane ; he owner 
is to pay — it would 2 if it chou be other 
wiſe ; fo} when a man hath fol his hoffe, Om igok by uf cap » and when he 
hath found him in che Fun, if he ould not be enfo2ced to p his meat, Le 
wauld be a trick, to babe his bozſe kept foꝛ nothing, and toh . at bp 
ſervant tothe Inn, the owner hath a benefit, ( 8.) meat fo; bis hozle, and m the 
which hs ought to pp. 
Curia. The pteading bere is not good, therekoze they did adviſe the party, to 
plead to iſſue, and fo to go to triall, and ſo judgement map then be ginen upgn the 
e bent, but as the Caſe here is; Croke, ridge & Mountague cleare ol ppt- 
nion fo che Defendauc, again? the Plaintiffe. -- - - 
Hanghton Differed from them in Opinion fo the Ptaintiffe. - 
dos ſo upon this Action here bzought, and upon the Demurer co the Deten- 1 
dants Plea, the opinion of lhe Cour: was againlt che W e .that the Demar- 
c not good; And lo the 1 Rule of the e Wen quereas Nil capiat 
per billam. 


Nota, CTbot the ike Caſe; as this minci 


x Caſts, bios in this Cain Tet- Terw. Trin? 


tin. Trin 9 Jac. B. R. between Skipwith S. ay Aun- becher, lac. f. c. 
in a Trover 2 and converſion fox his Hozle, brought 1 to the ua, by 8 Stranger, 
and chere der ained fo2 his meat, argued by the fonte Yuyges ,- and” the Court chere- 
in divided Williams & Croke Juſtices, That the A ee my keep the Bon „ gel 
till he be pato fo2 His mea. „ 
: Yelverton & r Juſtices, 6 contra, tomrhing this matter, vide prinji pars 
ol. 170. . 


| vice alls, The © Cuſlome of London, fp an Inn keeper to he a Vonſe 15 uv, 
and (old fo} che Peat be had eaten. Termino Frinit. re lac. B. R. 1 bers 207. 
Moſſe Platntiffe, againſt Townſend Defeupant. | 8 


Nora by Dodderidge loftice. If one bra Watym ane erties a f a. Bacto- Termin. Lin 
tie, be nap well ue for Tis in the Dp . "SE Thomas Vayiſour r9Je.n. 
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Smalemasn Plaintiff, againſt Eighurrow 
Defendant. 


An Aion of F* n of Treſpaſs, upon a Demurrer, the Caſe appeared to be this, (S) 
Treſpaſs. The Defendant, and a feme ſole, were Joynt - tenauts fo? lite of certain Land, 
the Mike takes a Pusband, the Pusband aud Mife by their Judenture, do joyn in 
a Leaſe of the moiety of the Land of the Mife fo 60 pears, to the Plaintiff, if 
the Wife, and the Defendant ber Companion ſhall ſo long live, rendzing a yearly 
Rent fo2 the ſame ; the wife dies, living the Pusband ; che Defendant being the 
Survivoz, enters upon the Plaintiff, being the Leſſee, to avoid che Leale, afcer 
the Coverture ended, and fo; this his entry, an Action of Treſpaſs was ought, 
becher he may aboid this Leaſe, 02 not, was the onely queſtion. , _ . 
Term. Trin. This Caſe was'ſeveral times atgued at the Bar, Termin. Trin. 14 Jac. by 
Iq lac. cc. Bridgeman and Coventry for the Plaintiff, and Darcy and George Croke, for 
the Defendant. 
The queſtions moved were two, "© 
ether this Leale thus made in point of Eltate, hall determine, oz continue 
\by the wath of the Mile. 
-2,- If this Leaſe be but boldable, Mhether the ſurviving Joyut-tenane Call as 


* this A Gae 

Fon the Þ antics lugs ged, iþat if Baron & feme do joyn in a Leaſe fo} pears 

bp Jndencure, and of the TTiife rendzing Rent, that this Leaſe is not void, 
but voidable, and that pzivies in Blood, ſhall take ad vantage of non. age, oꝛ Co - 

_ Coke® pa, perture, but nat pzihies in Law, no; mivies in Eſtate, as appears Coke 8 pars, 

a . . £4. in Whircionghaens Caſe ; a Lozd by eſcheat ſhall not avoid a voidable Leaſe, 

becauſe. be is but pzivp.m Lab... 

Je was further uren fo2 the Þ „ that the Our vi voz here ſhall not avoſd 
this Leaſe, being not void; but voivable, and chat a difference will be mhere a Leaſe 
RR — rag _ by the ning — d 02 Mife; an+ 

| As it was urged, £ alone mates 

the Leaſe of the WMiives Land, and where the Pugban> and Tziife do jopu in the 

4 145 1454 N a 2 i pony wa in this ;Eaſe 

th e ble, gosp, in reſpect polsi to ſurvive, and ol 
the tight of the Mute by bi, kd | * 

At the Pusband alone do Leaſe the and of tbe Wife, and ves, this Leaſe is 
fact. "ul 06 decepplned. in rigbe. 

5 mentarięs, fo 63. in Browning & Berſions Caſe: Tf the 

e Lat bY be Wife, and dies, the Leaſe framing . 

ber Eutty do avoid this, ſo is 9 


* e Fol. 40. has WOT ttb, hs Leaſe hath continuance, and 
remains in full foxce until the Wife bath avoided this by her encry-; but as ta the 
Right, this is pꝛeſentiy determined bp the death'of the husband, (where made vy 
him alone) but when they both do joyn in the Leaſe of the Wives Land, there af- 
5 tet che death of the TAife, this is a good leaſe in Right, fo2 ſhe may make this leaſe 
K L. 3. f. 13. yon N her acceptance ot the Rent, after the death of the husband, and ſo is 48 E. 
0 * fol. 13. 

4 & 5 Mariz, Dyer, fol. 1 59. In this Caſe, the leaſe (as it was urged) is but 

a Loidable Leaſe, to be avoided by the Wife; and when the Wiſe is here dead, be⸗ 
loze he hath made this her election to habe this to be a good Leaſe, 02 not, the ſur- 
ny 


ries, f. 65. tec. 
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furviving tenant ſhall not nowavoide this Leaſe, fo that uo ſuch Election is given 
unto him, ( the fame being at the firſt but voidable, by the wife, and now by the death 
ok the Mile, the ſame is become to be una voidable. 

At was ails further urged, that in this Caſe, the ſurvivoz was not pziby to this 
Eeaſe, and therefoze he ſhall not avoid ie. 1 O06, 

It was urged fox the Defendant, that the ſur vivo; dere way well avoide this 
Leaſe: fox that a L eafe made, by one joint-tenant to charge his Companion, oug bt 
to be an abſdlute Leaſe, and not voidable, as the Leale in this Caſe i#, Alfo when 
Baron & Feme make a Leaſe fo2 years of the tus Land; by Deed, rendꝛing 
Rent; prima facie, this Leaſe is good, becauſe it may be made good by the Mike, vy 
poſſibilitp, if he furvive her husband, and conſents unto it, by her accepcance of the 
rent, then by this agreement this is the Leaſe of the Mie; but if ſhe doth not ſur- 
vive her husband, but dies befoze, and ſo no agreement bpher unto this Leaſe , then 
the ſame is not her Leaſe: in any reſpect, but ie (hall chen be in Law, as a Leaſe 
made by the Husband alone; and ſo no fuch Leaſe made by the TUlife, conditional, 
if he ſurvive and agree, otherwiſe not; but as a Leaſe made by the Pugband alone; 
and lo no ſuch Leaſe made by the Mike, conditionall, if che ſur vide and agree, other- 


wile not; but as a Leaſe made by the Pugband alone. It is the Leaſe of che wife, 


with this poſſibilicy, to be made good, and ſo to be her Leaſe, by ber acceytance of 
the rent, ik he farvive, otherwiſe not. And if the Leale was made by che husband 
alene, the ſutrvivour might well avoid this; becauſe it was good onelp in regard of the 
poſſeſſion; and fs, as it was urg ed, this Leaſe here is not voidable, but abſolutely 
votve,and fo well avoidable by the ſurvive}. Coke. 2. pars. fol. 77. b. Harveys 
Caſe, put in Cromwells Cale, the Husband makes a Leaſe fo2 pears of the Wives 
Land; Afterwards Baron & Feme levies a Fine of the Land to another; the Conu⸗ 
fee ſha! avoide this Leale after the death of the Pusband. 7. E. 4.fol, 7. Baron & 
Feme make a Leaſe fo2 years of the & Aives land, rendzing Rent , the Pusband a- 
lone brings Debt kor the Rent, ad jndged maincainable , becau(? this is the Leaſe of 
the Ous band alone, befoze his Death; but if the Vite ſurvives , and agrees to it, it 
ſhall be then the leaſe of the c Rile It was further urged, that if chis poſſibility to 
make this feafe good, be once reduced in actum, this hall make the leaſe good other- 
wiſe not; but here che TUife died in the life time of the Pusband, ſo that this pol⸗ 
ftv1ltty which the Mike had, to have made the leafe good and unavoidable by her ac- 
ceptancc of the Rent, is now by her death determined, and ended, and this is now 
but as a leaſe made by the Husband alone, of the land of the Mile, and this is vana 
potentia, quæ nvnquam reducitur in actum ; and this pollibilicy of election , and 
afftrmation of the leaſe, by the death of the Mike, is cut off, and falls co the ground, 
and lo the ſurvivo? , o2 any Stranger ſhall have benefic , and cake advantage heres 
of. | | 
Coke chief Juſtice. A Leale foz pears made by one Joint-tenant fox life, this 
Halt be good againſt the Survivoz. And ſo it is, if one jopnt i tenant fo2 life makes 
a a leaſe fox pears to bgin after his death , this is good; ſo was Harbin & Bartons 
Cale. 
: Dodderidge Iuſtice. By 11 H.6. If the Dusband makes a Leaſe ofthe Land 
of the Wife, by Andenture, and the wife dies, che husband ſhall have an Action of 
Debt koꝛ the Renc upon the Jadenture, befoze che heire enters, pet the eſtate is gone 
from the Pusband. | 
Haughton lIuſtice. If Tenant in taile makes a boidable Leale , fo? that the 
ſame is not warranced by the Statute, and dies; the Guardian in Chivalrymay-a- 
voide this Leaſe fo) his time, as touching this Vide. Coke 7 pars. fol. 7, 8. the 
Countee of Bedfords Cafe. 1 * 
Coke agreed with him herein, fo2 that this is done by him in righe of the heire, 
Buta Lozd by elcheate ſhall not avoid 1 a Leals, as this Cale here is, "es 
„„ u over⸗ 


4 


Coke 2 pars, 
. 77. b. &c. 


7. E. 4. f. 7. 


II H. 6. 
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— CToverture 5 In this pzingipol Cale WE fie the - Pusbaud ot 
Caſe , and ſo if the fem being with ano es a: 
21 pears, co begin — r death. ia gone becaule by bis death; whole 
ts at an cud, and gent, A Baron, & feme da make a Leaſe fon pears, gf dhe | 
of the ile, rendzing rent, e rao and the beirg of. ile 
cg "e rents - ther is a Pech ful (che point, that this Leaſe map be made 
ptaute al the eheire , aud ſo by an 19 » out of this 
pur ; this.Leaſe here,in queſtion, is not void by the death of the Wife. 
| man and a third perſon, are jopnt- tenants; theÞug ;band and wife 
here habe but 1. moit gat they make a Feoffment of che moity, oz if the hus ban 
lone makes a feolfwent o the moity, md dies; no ſurvivc;thip there be,becauſe d 
polleſſion ſtands not in jointure with a right; otherwiſe had it been, if they hab made 
a © Sane ofthe whole, there all is turned into a rigbt, and there ſhall be a ſur- 
vivoz ; it Baron & feme, make a 9 775 years of the land of the wife, rendring 
rent, the wife dies without heire, the L ond by eſcheate, ſhall not aboide the Leale. 
Jud ſo without aup further debate this Caſe was adjourned to a further time; 
fo further Argument thereof. - - 
Termin. Mich. Afterwards (S.) Termin. Mich. e B. R. This Caſe was mobcd again, ar- 
14 Jac-B-R. gued, and Judgement at laßt given therein kon the Plaintiff. - 
ce. Dodderidge Iuſtice. Baron & feme, make a Leaſe foz years rendzing rent, as 
in this Caſe the Wife dies. may the busband have an Action of Debt foz this rent, 
(il ebe eſtate be gone) he cannot; chis will go far in the pzincipall Cale here; you. 
- Cannot have the rent any longer then the-Clate continues, che rent ends with the 
eſtate, ik it be ſo that the eſtate be ended, the contract foz the tent will end alſo, this 
being but quid pro quo, (S. ) the tent foz che land. 

Croke Tuſtice. Baron & feme make a leaſe fo) the life,of I. S rendring rene, the 
bus band dies, rent incurrs, I. S. the ceſtuy que vie dies, whether an Act ion of 
Debt will ize foz this Rent. 

Dodderidge. It will well lie. 

Haughton Iuſtice. Two joint-fenants make a Feoffiment , one of them dies, the 
ſurvivo? ſhall avoto this fo2 Tofancp, becauſe he was party to che Feolffment, here 
he is to avoto this, hy reaſon of the pzivity. An inſtance may be, where a trans 
ger (hall avoid a Leale, As if Tenaut in taile, make a Leaſe fo; years, which ts 
avoidable, and dies, the Gardian in Chivalry ſhall avoide che ſame, here a reverſion 
doth only ſurvi ve unto the joine-tenanc. - 

Dodderidge. Without queſtion this Leaſe here, is only avoidable, but not veid, 
zH. 6] by 3H6. But here the C ile dies, the queſtion now is, what continuance this 

Le eaſe now bath, whether the ſame (hall fill continue, oz not; this Leaſe (hall ſtul 
continue, and is now become to be unavoidable, the Caſes remembed of Inkants, 
and ol Feme Co verts do not come unto this Cale. Two joint-Tenants Inkants, 
make a F eoffment in Fee; they ſhall have two its of Dum fuit infra ætatem, 
but in a Unit of tigbt, they ſhall jopne : Ik Land is giben to two, and to the heirs 
of their bodies, they looſe by default; they ſhall have ſeverall Actions; but theſe 
1 ol joput· tenanis are upon auother reaſon, then the Cale now in que⸗ 

ion. 

Mountague chief Juſtice. Baron & feme, here do make a Leaſe, ſo the Free- 
hold is charged with the charge made upon the Eftate; the joynt-tenancs eſtate foz 
life ſurvives, who ſhall avoid this charge, the franck-tenant furvives , but the 
Inceceſt remaines;; the Fzee-holoſurvives wich che Charge; this Leaſe here thus 
made is a good Leaſe, and to have continuance. 

A Parlon makes a Leale foz pears, to begin after his death, the which is confir- 
med; this is agood Lene, as to the Rent ere reſerved, this is aot matteriall, this 
Leaſe was avoidable onelp by the Mile, the which now by her death, is * 

po 
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poſſible to be avoived. Vide Coke 8. pars. fol. 42. in Whittinghams Caſe, as 
ing this matter. 
Dodderidge. In the Cale befoze remembyed , the husband cannot have an acti- 
on of Debt foz the rent, the contract being determined with the eſtate. 
Hanghcon. The Leaſe bere is good, and ſhail have continuance; and the ſurvi⸗ 
ving joit-tenant fhall not avoid this Leaſe. 
Ac this time, the Court was clear ofopinion, that the Plaintiffe hath a good title 
by force of chis Leaſe made unto him, and that the ſurviving joynt: tenant cannot a: 
- voive che ſame; and fo at this tume it reſted upon a Curia ulterius adviſare 
vult. | 
Afterwards, at another time, this Caſe was moved again foz the Judgement 
and Reſolution of the Court. . 
Mountague chief Iuſtice. In this Caſe, we are all of us agreed, that this is a 
cleare Caſe, and without any gueſtion fo2 the Plaintiffe ; that this his Leaſe made 101 8 
unto bim, is a good, and a continuing Leaſe , and unavoidavle by the ſurviving ſo e Plain: 
joint - cenant, and therefoze without any further argument,the Rule of the Court was tiff. per ca- 
Quod jadicium intretur pro querente: riam. 


Termin. Hillar. 14 Jac. Banco Regis. 


Doctor Huſſey and others Plaintiffs againſt Moore 


Defendant, 9: fr. 71. Hos: 93. 
Co. 2 pb. 413. 


Entred Termin. Trin. 14 Jac. B. R. 
Rott. 946. 


1 a ie of Erro to reverſe a Judgement given in the C. B. In a Tic of Na- a wiie of 

viſhment de gard, there bzought by Francis Moore, accopving to the Statute of Eccor. 

Weſtminſter 2. capite 35. the Erroz alligned, and inſiſted upon (not being upon 

the matter in Law, debaced and reſolved in the Court of C. B. ans ſo repozted, Coke coke 0 pars.” 

ꝙ pars. fal. 71. Dotto; Huſſeys Cale.) but the Erroz inſiſted upon, was this ; The f.71.&@c, 

Mut of Rabiſhment de gard, which was bzought, is given by the Statute of Weſtmin. a 

Weſtmĩnſt. 2. capite. 35 · by which Statute there ought ts be pledges found, fon 

the Plaintiffe; but there are no pledges returned by the Sheriffe, noz pet any En- 

cre, oꝛ ozder in Court, chat pledges ſhall be found, which ought ſo to be, this being 

an D xiginall Mzit, and foz this Crror, the Judgement is erroneous, and ſo pꝛaped 

to be reverſed. 

The whole Court agreed clearly in this (S.) that pledges ought to be. | 

It was then urged fo2 the Defendant, that this being but the milteturn of the 

Sherilke, ſhall be apded by che Statute of 18 Eliz. capite 14. which doch aide 18 E/iz.c.r4- 

mil returns of the Sheriffs. | 

This Caſe-was ſeverall times argued at the Barre, by Coventry, and Thomas 

Crew fz the Defenvant, by George Croke fog che Plaintiffe. " 

2 H. 7. fol 1. & 17. upon every Bill, oz Mit, there ought to be plevges returned, cc. 

02 ſet down, hanging the Tie. and ſo is 9 E. 4. fol. 27. where the difexence is 9. E. 4. l. ay. 

taken, between a Bill in B R. there pledges ought to be, the fixſtdop, otherwiſe in 

x Wit, in the C. B. the reaſon of pledges , being fo2 the ſurecy of the Rings Fine, 

andwhere there are nopledges , this makes the Judgement erroneous; and ſo is 1 ALS: : 

11 H.4.fol.7. & 12 Eliz. Dycr. fol.288. between Chapman & Bigott. But theſe ay ger Pts 
Ru 2 Caſes 
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12 Eliz.Dyer. 
f.288.&c. 


Stat of 18 E. 
Iz. c. 14. 


Coke 8 pars. f. 
161. 16 2. Kc. 


„ 


Caſes are befoze che Statute of 18 Eliz. pledges, are the benefit of t /e King , the 5 


Statute never intended to aide one, who is to be puniſhed by a penall law; aud ſo in 
Blackamores Caſe. Coke 8. pars. fol. 163. 5 

Mountague chief Iuſtice. It is parcell of the Judgement, being quod plegii is 
miſericordia, as it is in Beechers Caſe , Coke 8. pars This Statute hath made 
it moze penall. . 

The whole Court agreed with him herein, that this is a penall law, and that this 
is a materiall erro). 25 

Atterwards this Caſe was mo ved again, and urged fo: the Defendant, that the 
not having of pledges is no erro!, The rcaſon fo2 finding of pledges, being firſt 
fo2 the benefit of the dekendant, to the intent that the party Plaintiffe ſhould pꝛolc⸗ 
cute his ſuite. 2. Becauſe there ſbeuld be a certaincp, foz the Rings fine (S) the 
amerciament, aud theſe are the true Reaſons (as it was urged )fo} finding of pledges; 
but here in this Tale, both theſe are unneceſſary, being found fo) the Plaintiff, and 
ſo che reaſon being removed, ſublata cauſa, tolſitur & effectus. 

2 H. 6. fol. 15. No Pledges in a Returno Habendo, and no Error. 11 H. 4. 
fol. 7. In an Appeal, pledges found, pendant. In bzief, exception there taken fo2 
want of pledges, there ſaid, if the Defendant will, he map have them. 18 E. 4. fol. 9. 
put there wich a Nota, by all the Juſtices, that the finding of pledges, is but matter 
of fozme, aud only in the diſcretion of the Judges. 7 R. 2. Fitz. title Pledges, placi- 
to. 10. where it is ſaid, that ſome Sheriffs uſe to have pledges found, and ſome not: 
= 1 Reſolved, that pledges are not to be found of neceſſity. 13 Eliz. Dyer, 

0]. 288. 33 ana . 

As ta the Caſe remembred in 12 Eliz. Dyer. fol. 288. entered Termin. Paſch. 
12 Eliz. B. R. Rott. 358. the Judgement there was reverſed foz a fault, in the end 
Count, & unde petit remedium, being in an E jectione firme, and fo this new con- 
clufion in the Count, che Judgement was Reverſed, but not fox the not finding of 
pledges , aud it was urged, this appehts to be ſo upon the Roll, being examined, 
pet both the Errozs were alſignev. But admitting this to be an erroz, it is then ay» 
ded (as it was urged by the Statute of 18 Eliz. capite 14.) 

It was then further urged fo2 the Plainciff, that the finding of Pledges is matter 
of ſubſtance , and not of fozme, and that fo2 want of pledges the Judgement ſhall be 
erroneous, and overthzown ; the entring dk pledges is not to be at the ſuite of the 
Dekendant, but of the Plaintiffe, ko; his benefit, and foz the benefic of the King; fo2 


he is to be in miſericordia. 


And as touching this matter in Beechers Cale , Coke. pars. fol. 61. The Rule 
is there ſet down in generall, That in all Actions, Oziginall, Reall oz Perſonall, 
Pledges ought to be found, unleſſe in two Caſes, (S.) 2 

1. There the dignity ol the Kings Perſon is concerned, and therefoze neither 
the King, no2 the Queen are to find pledges, as appears bp 18 E.3.fol.2. Fitz. Nat. 
Brev. fol. 31. F. 47. d. & Fitz, Nat. Brev. fol.1o1. A. That the Queen ſhall not find 
pledges. = — 

2. Where it is fo2 the imbetillity of the perſon; as an Inkant ſhall not find pledges. 
Fitz. Nat. Brev, fol. 195. H. 14. Aſſizarum placito. 17. But when he comes to his 
fall age, hanging the Tit, he is then co find pledges ; oz be ſhall be amerced, which 
pꝛobes, the not finding of pledges, to be erro? , as it was urged. And it is to be ob- 
ſerved fo a Rule, That in all Caſes, where the perſon is to be amerced, there he 
ought to find pledges as a matter ot ſudſtance, and not of Fozme. And no law of 
Amendments will aide this Caſe, which are all put. Coke 8. pars, fol. 161, 162. in 
Blackamores Cale. ' © VETO AT 3 

Mountague chief Iuſtice. There is no queſtion of this Caſe, there is no Book, 
that no pledges are to be found ; 2 H.6. which hath been remembzed, hath onely a 


glance at it. . . 


2 — 
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There are two Realous fo2 the finding of pledges. The firſt. lo; the party , if 2-Reaſous ſot 
Judgement be given agatuſt the Plaint iffe, the ſubject ought not then to be pꝛolon- 5 ing of 
ged without cauſe. N 

2. Foz the King, becauſe the Plaintiff hath troubled the Court without cauſe '# f 
therefs2e he is fo this to be amerced, and cherefoze fox theſe two Reafons, the 
Plaintiff ought to find pledges. Fitz. Nat Brev. befoze remembzed, hath a good dif- Pitz. Nat. 3. 
ference. No pledges to be found, cither in regard of the dignity of the perſon, as of Brey. 
the Kiug, oz of the imbecillity of the perſon, as in caſe of an Inlant, ocherwile,(cheſe 
two excepted) in all Caſes, pledges are to be found. | 
Allo, this finding of pledges, is not matter of foꝛme (as it hath been urged ) but 

matter of ſubſtance. As foz the time when pledges are co be found, They arc co be 
found either in Court, oz hanging the Nuit. 

As co the Dbjection made, that there is no Caule here inthis Caſe, fot the and⸗ 
ing of pledges, in regard the matter is found foz the Plaintiffe, and that ſo the reaſon 
of finding of pledges doth here fail , and the King is co have no amerciament. as 
to this, in 12 Eliz Dyer. befoze remembzed, this is well debated. TU ether this 12 Eliz.Dycr. 
entring of pledges be matter! ok fozm oz not? the contrazy is here relolved, to be | 
matter of ſubſtance, and that ic is if pledges be not found. | 

Then as touching the Statutes, a penall Law is out of the Statute; ; that which | 
is with u che pꝛoviſion, is out of the body of the Law. Jn Beechers Caſe remem- 
byed , the Judgement is, ideo quærens, & plegii ſunt in mii; ſo that this is par- 
cell ot the Judgement, aud therefo2e matter of ſubſtance. 

This Caſe is out of the Statute of 18 Eliz, and the diſtinction which hath been ta- 1 8 Eliz. 
ken, that this is but au additionall Law; this will nothing at all help, and this is a 
very ſtrange conſtruction, which hach been made, that becauſe the offence was at the 
common Law, therefoze this is not a penall Law; the Statute of 8 H. 6. the fozmie 8x5, 
touching additions, this is pet a penall Law, if ſuch a proviſo had not beeu in che 
Statute of 18 Eliz. this Caſe had not been apded by the body of the Acc. 

Croke luſtice. This is to be taken pro confeſſo, and a ate all our bookes, 
that pledges ought to be found; and alſo chat this finding of plevges, is mats 
ter of neceſſity, not matter of fazme ( as it hath been laid) but matter of ſubſtauee; 
and theſe pledces map be found, hanging the Wit. As co the Statute of 18 Eliz. 

he body of which Act doch not extend unto this Cale, ſecond , it is very clear, that 
che Proviſo in the Acc, doth not expꝛellp extend unto this Caſe ; foz this is a penall 
Law. 

Dodderidge Juſtice. J will (uſpend mp Judgement in this Cale, untill the O. 
riginall, aud ficft inſtitution of pledges be known, which is notable. Coke 8. pars. 
this is repozted to be, to avoid trouble; che pledges to be amerced, becauſe he is not 
to ver aud trouble the Kings Courts without cauſe. The Dzꝛiginall cauſe, and rea- 
ſon ſtill remains, although by multiplicicy of ſuits thep are almoſt grown out of uſe- 
Oziginally it was thus, che Sheriffe had it in his election, whether he would ſerve 
the Tit, oz not, ifpledges were not found; but ſince it is held, that they map be 
found hmging the zit; aud in ancient time, if the Plainciff ſued one unjuſtiy,the 
Judges would amerce the Plaintiff, and chat grievoulip, untill che Statute De 
moderata miſeficordia was made. 

Afterwards, at another time, all the Judges argued this Caſe. - - 

1. Haughton Iuſtice , recited the Cale, and ſtated the queſtion, heing onely this, 
Whether tuts Judgement thus given in the Court of C. B. ſhall now be reverſed fox 
this erro2 moved, and inſiſted Upon { S. ) koz the Plaintiffs not finding.of pledges; 
At the Common ping this is Erro2, but this is remedped by the; Deacuce of 18 B- Stat. of 18 E. 
liz. capite. 14, er e in this, but that pledges may be found hangs 112. Cc. 14. 
mg ehe Ulti. b this'reloly es the queſtion „foz the Judges would not ſuſfer 
pledges to be entred; if che ame was matter ol kozme, "eu Boche againſ m_ 
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13 E. 4. . 9. 


7 R. a. Fitz. 
c. 


PV Z.. 12 E- 


luz. xe. 


Weſtmin' 2. e. 
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Stat. of E, 6, 
31 Tliz. c.). 


Iz. Dyer. 
2 


Stat. of Mer · 
con. . I. 
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18 E. 4 fol. . but this is wo concluding Boon, the lame is matter of kozme, in re- 
ſpect ot the iuoſtance of che matter, but not that the judgement ſhall not be errone- 
ous, if pie:ges are not found. 7 R.2. Fitz. title Pledges placito 10. this is iu Oyer 
& Terminer, which is hut a Commiſſion, and theretoꝛe J do not find, that plevges 
are ncceſſary to be found in that Action 9 E. 4. & 12. Eliz. Dyer. fol. 288. axe vis 
rect in point, that this is etroꝛ. 

It hath been Ob jected, Chat a verdict having been given againſt the Dekendant, 
that now the finding of pledges is not matertall; but this doth nothing at all move 
me, fo2 the ſame was materiall at the firſt, and ſo appeared to the Court. 

But koꝛ the ſecond matter, This is apded by the Statute of 18 Eliz. Firlt it is 
very clear, that this is within the body of the Act, fo it is within one of the things 
mentioned therein (S.) Noz upon any inſufficient return of the Sheriff, of the wit, 
no} any other {P2oces ; theſe do plaiulp extend unto this. But the difficulty is upon 
the Proviſo, which p2ovides, that the ſame ſhall not extend co any Action given, 
upon any popular, oz penal Law. A do agree that this Caſe is within the Leiter 
of the lew ; fop it is an Action, aud alſo the Statute of Weſtminſt, 2. capite 35. 
is penall; but as fog this preſent Caſe, I do take it to be out of this exception. (S.) 
All Actions , which the King map have, and which the ſubject may have, ſo that they 
are partim popular, & partie penall. An Action upon the Statute of petjurpis 
given to the parcy grieved, this is penalf, becauſe a certain pain is inflicted by the 
lame Dtrute, and given to the party grie ved. But a Dtatute, which gives recom- 
pence to the party who hath ſaſkained dammages; ſurh Actions penall;(as I incend) 
are not within the Statute, by wap of inſtance, in an Action of waſte, ic is a penall 
law, bu: the recompence given, is fo; a wzong vone in the land. Aud lo in the Caſe 
of an Action upon the Statute fo} a foxcible entre, and fo in an Action upon the Sta- 
tute of 2 E.6. becanle theſe are but remedies giben fo} the parties right. But if it 
be a patue, ſet andimpoſed upon one by the Statute , without any reſpect of recom- 
pence, foz dammages, to this, the ſtatute extends. | 

This Action of Ravichment de garde;,ts but arecompence given fo2 che taking a- 
wap of his Ward, aud therefoze, &c. the ſtatute of 3 1 Eliz, capite 5. there is the 
like Clauſe (S.) That all Accions upon penall ſtatutes, ſhall be laid in their pꝛoper 
Counties, none wilt denp, but that che Action fo2 Raviſhment de gard,is within the 
Statute, but J conleſſe that the pzeamble of the ſaiv ſtatute doth tufozce very much. 
7 Eliz. Dyer. fol. 236. Ina Cale referred to all che Judges, that Actions upon cer- 
tain penal laws, to be ſued in an ot the Kings Courts of Recozd ; theſe to be the 
Courts at Weſtminſter, although the woꝛds are geuerall. 

The ſtatute of Merton, capite 1. that a Fee ſhall recover in Dower damages 
where the Hus band dyed letzed; the husband makes a Feoffment in fee, and takes 
back an Eſtate foxlife, che remainder over, and dies. 

JF hath been Rules, that the Mile here ſhall not recover Damages, becauſe 
though the Dus band died ſeiſed, yet he did not die ſeiſed of ſuch an Eftate, of which 
the is Dowable, and ſo the ſame not within the intention of the Statute; ſo here in 
this pzincipal Caſe, although the ſame be within the letter, it is not within the mean- 
ing of rhe Act; and ſothis error thus aſſigned, upon the whole matter, is no ſuffi- 
cient Cauſe to reverſe the Judgement given in the F. B. 

Dodderidge Juſtice. The Judgement given in the Court of C. B. is erroneous 
fo the Errox alligned, and ought to be reberſev. 
de the Common Low this is Erroz; in che veciving ok which, as touching 
Pledges, it is very plain, that at the Common Law, Judgement given in an Action, 
in which the Nie —— finde Plevges, if none de found by the Sheriff, noz yet 
hanging dees this bas clear erroz. 2. A ul cooftver how this Knving of 
Pledges Annes lince the Seatuce of 18 Elie. cap. 14. | | 
As touching Plevyes, and the finding of Pledges at the Common Law, A ſhall 

three things, (S.) 


tonſider theſe 
I. Quzre, 


3 — 
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1. Quatre, Qberetoze pleoges are to be found. 

2. Ubi, There they are ta be found. And 5 

3. Quando, Uhen they are to be found. 18 

1. As touching the firſt, being Quare, why Pledges are to be found - The rea. 
ſon of whithits;' becauſe the Plaintiff (hall not ver any of the Kings Subjects, 
no2 pet moleſt and trouble the Kings Courts, with frivilous, malicious, and d ſuch 


une Suite; which do not grow upon aup juſt ground. 


Foz the tule of Law is; tba: every Declaration 03 Whitz/pught to contain ter- 


tainty and vericy, and foꝛ default herein, Amerciaments grievous were impoled up- 
on the Plaintiffs, until che Statute of Magna Charta, cap. 14; which doth enact, 
that Amerciaments ſhall be ſecundum modum delicti, ſalvo contenemento ſao, 
afccrwards in a Replevin, fo; the benefic of the Sheriff onelp, Pledges to be found, 

otherwile a Detinue ſhall be bzought againſt him, and this by che Statute of V eſt 

minſter che ſecond, cap. 2. he is therefoꝛe to look unto this, ſo that the reaſon of 
finving of Plidges at the Common Law, was to take awap muletplicicy of Suits: 
The fozm of Tits being, (S.) Si quzrens fecerit te ſecurum de clamore 
ſuo proſequendo, fo; otherwiſe the Sheriff is not bound to ſlummon the Defen- 


* danr. 


2. Ubi, Where pledges are to be found - As to this, they were to be found in 
hin places, (S.) 1. In the Chancery, when the oziginal Tnit was taken out. 
2. To the Sheriff, upon the Tit to him delivered. 3, Oz in Court, banging the 
UWWiit : It he findes Pledges in the Chancerp, then the Clauſe in the zit, Si 
quæ rens fecerit te ſecurum, were omitted by all our Books, if no pledges found 
-befoze che Sheriff, this is no matter to defeat the pꝛoceedings, but he may then 
fine them, pendente placito. 

Thee Dbjections have been made againſt me, (S.) 

1. That his finding of Pledges is but matter of fozm, and to pzove this; 
18 E. 4. fol. 9. cited, there is the opinionof the Repozcer to be ſo, but he is there; 
in decetved. 

232 Although this be moze then matter of koꝛm, yet this omilsion ſhall not binder 
Judgement, 2 H. 6. fol. 1. In a Replevin, the Sheriff had not found Hledges, 
upon the Returno habendo, but this nat to ſtap 02 hinder Judgement: This is to 
be agrced; fot there pledges are to be found fo} the bencfic of the Sheriff, and this 
is his Laches and default, if he will not have them to be found. 

3. An» which is the moſt material Mere the matter is found foz the Plainciff 
and therefo2e the finding of Pledges here in this Caſe is not material; no uſe being 
now here of Pledges, becauſe it is found foz the Plaintiff, foz whom Pledges were 
to be given. 

8 H. 5. fol. 8. b. gives a fall anſwer unto this, and to all the thzee Objections: 
In a Formedon, pꝛoceedings were to iſſue, and cryed foz the Plaintiff. Jt was 
moved in arreſt of Judgement, chat no Pledges were found foz the Plaintiff, aud 
foꝛ this cauſe, Judgement was there ſtaped, although che verdice was found * 
the Plainciff. 

12 Eliz. Dyer, fol. 288, befoze remembyed, and in a Bill in which their is fore 
variance and queſtion, whether pledges map be found, hanging the TAzte, but here 

thep were found, 

9 E. 4. fol. x. & 12 Eliz. Dyer, Judgement was reverſed fo2 this cauſe ; ſo that 
by all thisitappeareth, that at the Common Law this finding of Pledges ts not 
matter of fozm, but of ſubſtance, and that the omilsion of this ſhall make the 
Judgement ds be erronious : It is impertinent co ſhew what perſons are to finde 

ledges. 

2 Tee rule ok Law is, That in all Caſes where che Plaintiff is to be amerced, 


mw he is to finde Pledges; otherwiſe it is, where he is not to be amerced. 4 wo, 
8 


Touching hi 
findinz of 


Pledges. 


12K ? 
fol. 2887 - 
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Coke 8 pars, 
&c, 


— ———— 


As in the Caſe of Jnfancs, of the Ring and Queen, all which doth ac large ap⸗ 
pear, Coke 8 pars, in Beechers Caſe befoze remembyed. 
2. Az to the ſecond matter to be conſidered, touching the Statute of 18 Eliz. 


cap 14. whether this Cale be within the aid of this Statute. 


As co this, it is very plain that this Dtatute gives no aid unto this Caſe, che 


' ſame being very cleadiy within the Statutt, within ihe Pzoviſo thereof, which doth 


Weſftminft. 2. 
cp. 35. 


not extend to any wꝛit 02 Declaratton, foz Felony, Murther, Treaſon, becauſe cheſe 
are Coypotal puniſhmencs.in the bigheſt Degree: Noz pet to pzoces, wzit, bill, ac- 
tion. or Ynfozmation,c upon any popular 02 penal Law: This here is not a popu- 
lat Aetion, fo2 it is called, popular quia quilibet de populo, may purſue this But 
this is penal, and fo it hath been agreed to be within the leiter of this Statute, and 
alſo it is within the meaning ot the ſame; penal Laws axe thoſe which do inflict 
penalty; & omnis pœna, aut eſt pecuniaria, Corporalis, 62 exilium, and what 
Law eas be moge penal then this Statute. which includes all theſe th.ee, (S.) Be⸗ 
cuniaty, Cozpozal, 8e Exile. All this pou map finde within this Law; fo be ſhall 
pay demages, he ſhall ſuffer Ampztſoumenc, and he ſhall be Exiled, ſo chat this 
DStatuce-compehemds- all penalttes, except mutilation of Members, oz death, ſo 
that this is a penal Law, with a wicveſs, and ſo this Caſe is plainly within the let⸗ 
ter; and it is alſo within the meaning of this: The meaning of the Pakers of a 
law, is to be gathered by their wozds : And when J have no pꝛeſideut no; reaſon 
to move me, that the meaning of the Statute is otherwile, then the letter of this 
doth purpopt, there J ougbt to dick cloſe to the letter; but it hath been thus diſtin» 
guiſhed, That all Actions which do in flict penalty, fog ſatisfaction, and not foz the 
offence, are within the Statute of 18 Eliz., as the Dtatute fog waſte, damages gi- 
ven foꝛ the hurt, as it hath been urged. 

But here this Statute of Weſtminſter 2.cap. 35. is cumulative, the ſame gives 
damages, cozpozal puniſhment, and exile, to loſe his Countrey, and if this be not 
a penal law, I ds not know what law is penal - And ſo in this Caſe foz the matter 
alledged, this Judgement given inthe C. B. at the Common law, is errontous, fox 
not finding; of Pledges, and this is not ayded by the Statute of 18 Eliz. and ſo for 
this erro2, the Judgement ought to be reverſed. | 

Croke Juſtice, agreed with him berein, that fo2 this cauſe the Judgement is er: 
ronious, and ought to be te verſed; we do all of us agree, that at the Common law 
this not finding of Pledges, is a good and a clear erroz fog to reberſe a Judgement, 
9 E. 4 fo} want of -pledges, Judgement was reverſed. 

The reaſon of the law, as to the finding of pledges, is verp notable, being, fo 


the avoiding of unjuſt vtration, that will not make the law a ſcourge to others, 


without being puniſhed koz this himſelf ; pledges map be found, either in Chancery, 
as in Appeals, there they are found: They are by the law commanded to be found, 


and therefoze not to be omitted; fot as Lex nihil fruſtra facit, ita Lex nihil fru- 


ſtra jubet, aud thereſe e in regard the law hath commanded this finding of pledges, 
neteſſarily by the cout ſe of the Common law they ought to be found, and this to be 


| fo obſerved as a ſpecial marime of the law. 


* 


As eos the Statue of 18 Eliz. clearly this Caſe is not aided by this law: The 
Body of the law dach not extend unto this Caſe, fo2 this doth aid inſufficient Re- 
turns, but not no Returns, and here is no Return upon the matter. 

Af the Sheriff voth not put to his name, this is not aided by this Statute, lo 
if it be album breve, not aived ; theſs are not within the wozvs of an inſufficient 
Reeurn ok ehe Dherrff. 

2. If this Lawertended but to multiplication of damages, J' ſhould then be of 
another Opinion, but here it doth extend to the Body: An Action upon the Sta- 
tute ok fozger of faux fairs, not doubted but the Statute extends to this - I the 


Otatute had been in the Con juncti ve, (S.) popular & pænal, vet the ſame oughe + 
q 


be conſtrued in the 8 ſa tbat not muthſtanding due Statue of 18 Elz. 5 
this Caſe ſtauds ſtill as a Caſe at the Common Law; and tiiis not finding el Bled- 
ges being matter of ſubltance, and not of tom, is a good exr02, ann l us eo) 
the Judgement ought to be reverſed. . 
Mountague chief Juſtice. I am in this Cale verpclearlp of mp former Ori 
nion, and am now much confirmed therein, that thia Judgement ought to be teber- 
ſed: J habe delivered my opinion bcfoze, wich the reaſon foz finding of pledges, 
this being not matter of fozm, but of ſubſdance, and ſo very material. 
As to the Statute of 18 Eliz. if this Cale be within the Body of the Att, it is 
pet excepted very clearly in che Pꝛoviſo; but J do hold, that this Caſe is uot aived 
by the Body of the Law: Jnſufficient Returns art by this Statue aden and 
want of an Oꝛiginal; but it is not therein expꝛeſſed, that mant of a Return, but an 
inſufficient Return is aided; here the perſon againſt whom to have Judgement, 
is not returned omnia, fo the Judgement ought ta be againſt the Plaintiſt and his 
Piedges, and ſo this is no Return, and therefoze nat aided by the Body of the Ace, | 
As touching the Pꝛovilo, If the Otat. of Weſtmin 2. cap. 33. be a penal law, 
then che lame is within this Pzovilo. - 
This diff: revce bath been taken by way of Dbjection, That Caſcs remeyigl are 
not within this Law, as a penal law ts punich a wzong dane; this is within che 
law, but not à penal law, which gives remedy foze the 398g by wap: of recom- 
pence. 
A2 s to this Caſe, he re is a penal law foꝛ a wzong done, if the law whichvoth pu- 
niſh wrong, and goes to the perſon, not to che poſſelsion, this is a penal law with- 
in this Statute, and thercfoze the Cale ot Mate, and of-:3 E. E. befoze remem- 
hꝛed, axe auſwered not within this Statuts; as to tho Statute. of Weſtmin 2. 
at this time no Inheritance greater then the Service of Men; & great mong it is, 
tu take awap CA rds, remedy given at the Common lam; if coke, and give ſacis- 
faction, this is not to have recompence, but to puniſh the tpzong; this is a Statute 
to puuiſh foꝛte, not to give remedy ko; a wzong fot 2 l Imppiſonmunt notwith- 
ſtanding lat isfaction giwen. | R 
If he takes away a Ward, and marries han, this woken bim a Felon abjured, 2: + 4 
if not able ta atiote che party; P this is penal, nat co give mee fo} a wong 
perſonal noz real. 
And ſo the whole matter, this is an apyarane erg, and not apded by the 
Statute o 18 * and uy this erroz, the Judgement. qught tu he peverled. 
Podderidge. This e law, fo2 a io perſonalis moritur cum per- 
cytozs map 


but here d 
* irt, (Haughion except) agrees clearly, that fo2 this Erroz the 


The whole e EE fi 
Judgement is erronious, and ought to be reverſed, and ſo by the rule of che 7 ait 
Court, the Judgement was e reverſed, xc 


Sanford Plaintif, Wn Stevens b San 
Defendants. | 


mf 


Tatted Termin. Trinit. 14 br K. 
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Trin. [14 lac. 
J. R. &c. 


Treſpaſs. 


of ſuch a Panoz, of which one Church was the Lords, and that Church, 34 Eliz. 
did grant this Copy- bold unto Sanford and his Heirs, virtute cujus, &c. 

The Defendants, as to the Aſſuult, do plead Non culp. aud to; the Treſpaſs 
in the cloſe, Smith the Maſter, and hs Serv:in's, do juit;fic in this mancr, (.) 
They confels the Cloſe to be Copy- hold land, but plead, tha: long time befoꝛe, and 
parcel of the Mano of Crippelſhal in Eſſex, and chat long time be'oze the ſuppo- 
ſed treſpaſs, one Pole, and Margaret his Wife, was 103d of che ſaiv Panoz, in the 
right of his Wife, fo? life, the rematnder in tail to Stevens, and made a teaſe foꝛ 
pears ol this land unto Smith, by fozce of which leaſe he was poſſeſſed, and cut 
the trees, and his ſe2vants ayded him in carrying of them awap, and ſo jullifies hy 
this his plea in Bat, but doch not ſhew how Pole and his wife came co this cſtate fox 
life, the remainder over. 


— 


To this plea in Bar, the Plaintiff demurred in law, becauſe the Defenvant 
therein, hath not wewed as he ought to have done, dow Pole and his wife came to 


td 


this eſtate fozlife; the remamder over. 


be whole Court, upon the firſt opening of this Caſe, ogrced clearly, that this 
Plea in bar was not good, be cauſe it is nat therein ſhewed, hel this particular e- 


ſtate pleaded to Pole and his wife fon life, tbe rt mainder in tail to Steevens, hath 
its commencement, they claiming under a derivative eſtate foz pears, made by Pole 
and his Atte; they oughe in pleading in the Bar, to have ſet fo2th, how this eſtate 
thus came to Pole and his wife, with the remainder, foz which omiſsion, the Plea 


in Bat is not good. 


The matter in low that wos in this Caſe moved, being a Copp-holder of Jnhe- 
ricance, having no cuſtom to cut down Timber-trees, whether the Lozd of the Pa- 


nog map tut then'down?*If a Copp holder, by the Cuſtom, may cut down Tim: 


ber-trees, (fore expendenda ) this is good per cur iam. 

Alfo by the Court, ig a Copy-holder, by the Cuffom, may cut down Tims 
ber<trees foz reparations he ſhall hate the Timber-tree, the lop, top, and bark of 
the lame allo. | 
To this purpoſe the Court remembꝛed a Caſe in this Court, Trin. 14 Jac, B. R. 
Rot. 461. beiween Lewis and Smith, being the ſame Cale with this p inc pal 
Caſe, and alſo fo; Coppcholo land, partel of the ſame Panoz : The ſame tule then 
given by the Court, as uw in this Cafe. oe 
Che whole Touxtclevr in this, that by the Cuſtom, the Copp»holdcr is to im- 
plop the timber foxhis reparation, with rhe top ond batk he cannot repair, but tht ſe 
be is totabe an m bell item towatds the defroping of bis charge in reparation. 

The whole Court clear of opinion, that che plea in Bar here is not good, log the 
omilſioif befoze' remientibyed therein, and thereloxe by the rule of the Court, Judge⸗ 


mas given fox che Plalnti f 


Payn Plaintiff, againſt Worth Defendant. 
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aa Schollar of Sf. Johas.Collepge in Cambridge, chat they ate 
muſweRhete, 290 noc t he dawn © Union 

their Charter foz Cambridge and fi Ne gpd the Act of 13 Eliz. fo2 confir- 
mation of the Charter foz Oxon, and ambridge: To this Plea, the Plain- 
tiff demurs in Law ant hath taken no Travers, which he oug bt 


Go nr wy 
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T he wbole Court clear of Opinion, that the Defendant here ought to have con» 
cluded bis Plea, with a Trabers, and that foz this omiſsion the Plea is not guss, 
and the Plaintiff hay juſt cauſe of Demurrer, and le by the Rule of the Court, 


Judgement was _ for che Plaintiff, 


Meine Plaintiff, ſt F arneden 
Defendant. 


Nan Action upon the Caſe fo2 ſcandalous as laid in the Declaration, to 

be ſpaken at ſeveral times: The firlt time they are laid to be ſpoken, De præ- 
facto quærent: The wozds laid fo be theſe, (S.) That perjured Knave, præfat ſci- 
licet querent innuendo, (communication being laid to be of him) ſtands perjured 
upon Recozd, at the Guitd-hall, London, and J will pꝛobe it. 

At another time it is laid, chat he ſpake co the Plaintiff himſelf in this maner, 
(S.) Thou art a pcrjurep Rnave, and ſands perjured upon Recozd, fo2 denying 
of thy own hand, and J will pꝛove it; upoa Non culp. pleaded, this was tryed be. 
foze Monntague chief Juſtice, Mich. 14 Jac, at the Guild-hall, a berdict was 
found fo the Plaintiff, and entire damages of 26 Nobles given fo him. 

It was moved in arreſt of Judgement fo; the Defendant, upon the firſt woꝛds, 
thac thep are not actianavle, b:cauſe it is not ſhewed in what Court this Per jury 
is recoꝛded, there being two Courts, one which is a Coutt of Recozy, and the o- 
ther not ſo, and it map be in this Court which is no Court of Recozd. 

And alſo, that che latter woꝛds do extenuate the fozmer : It was likewiſe moved, 
that cheſe wozds being laid to be ſpokey at ſeveral times, the Jury here have Aiden 
entire damages, which is not good. 

As tothe firſt matter mo ved, che Court was clear of opinion, that of neceſſity it 
ought here to be intended, fo be in a Court of Recozd, fox it is oppolitum in ob · 
jecto, ta ſay that he ſtands per jured upon Recozd, if it was not in a Court of Re- 


cod, and therefoze this ſhall ſo be intended. 
As touching the latter wozds, the Court was clear ot opinion that they are Acti- 


onavle, without any colour of defence. 


As touching the entire damages gi ven by the Jury, and this moved in arreſt of 


Judgement, where ſame of the wo: ds are actionable, and ſome of them not ſo. 

The Court over ruled this, that the entire damages here were well given by the 
Jurp, and che ſame ſhall be taken to be foz the wo2ds which are actionavle, and not 
fo2 the other woꝛds. 

Haughton Juſtice. * Ik the wozds were ſpoken at ſeveral times, and ſome of the 
words ate aftioaable, and ſome others not, and two ſeveral Actions brought fo} 
theſe wozds, and both of them found fo2 the Plaintiff, and damages entire given, 
this is not good - But otherwile it ts here in this Caſe, there being but one Action 
bꝛought fo2 all the wozds, and in the Declaration laid to be ſpoken at ſeveral times, 
and entire damages given, as in this Caſe, this is good. and the damages well 

ven. 

n And lo fo? this, the whole Court over-ruled this Caſe clearly upon the latter 
wonds : And cherefoze by the rule of the Court, Judgement was given ko} che 


Plaſnciff. 
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Action on the 
Caſe for Con- 
ſpiracy, 


This Caſe was 
argued,fcc, 


7 E. 4. f. 20. 


Weeale Plaintiff, againſt Wells, 
Defendant, 


Entred Termin, Trinity 14 Jac, B. R. 
Rott. 887. 


Nan Action upon the Caſe foz a Conſpiracie, co indite him of Felony, 
1 and that falſo & malitioſe crimen Feloniæ, he laid to his charge, foz 
the ſuppoled ſtealing of fibe Steares, upon this, be was tryed and acquit- 
ted. 

The Defendant pleads in Barre, and ſhewes that Eighteen Novembris, at 
Bermingham , he was poſſeſſed of five Steares which were ſtollen from him, that 
be made freſh ſuite after them, that they were found in the poſſeſston of the JÞlain- 
tiffe, that he came to bim, and demanded to have the ſight of them . which he 
refuſed to dae, and gabe him very uncertain anſwers, by reaſon whereof he did (a- 
ſpecthim, and ſo procured a warranc, and had him befoze Sir Thomas Bennet, to 
be examined, and foz his uncertain anſwers upon his Examination, he did alſo 
ſuſpect him, and committed him, binding him over to appeare ac the next Sel⸗ 
floas,to anſwer this matter, and did then alſo binde the Defendant to pꝛoſecute a- 
gain him. Ac which time, be did acco2vingly pꝛoſeccute an Judiccment as 
gaiaſt him, and then gave this matter in evidence to the Jary agaiuſt him, who 
did acquit him; and ſo juſtifies his Pzoceedings. 

The Plainciffe replies, and ewes , that he was a Butcher, and that be boughe 
theſe Steares in Parket overt, aud had folled fo chem; and chat he had killed 
thee ol them; and takes a Travers, abſque hoc, that he refuſed ta ſhew them 
to him; upon this Replication, the Defendant-dematrres fo Law, ſuppoſing the 
Travers to be too hozt ” fo2 that he hath not anſwered 7 all which is laid agatuſ 


This Caſe, upon this Demurrer was argued, Termin. Mich. 14 Jac. B. R. 
and then it was urged foz the Plaintiffe ; That this being in an Action upon che 
Caſe , fo; impoſing of Crimen Feloniz. It is good foz the Defendauc to chew, 
that a Felony was committed, and lo to have a ſulpition of che Plainriff. And 
this is good, notwithſtanding he is not guilty; but he is to ſhew a cauſe fo) to in- 
pace this, which Caule is traverſable , as appears by 7 E. fol. 20. | 

- Ifit be laid, chat by the common voice , be is calpable of this; here iſſue is 
2 be taken upon the Cauſe-of Dulpitſon , and nor upon the Sulpition it 

ere, Firlt he alledges, that he found the Tatrell fa his ÞoſſeſNdn, this is but 
an inducement to the lülpition. er = 7 thts , i horny is eee and avoided, 

his being a. Butcher, and by the ſale made to him in Market overe. 

1 er, that he refuſed to ſhew theſe Cattell to the Defendant, 
do. This is a matcerfalf inducement, and cherefoze 


4 
ry 8 


* & 4 


being by bim demandẽd lo to 
to be traverſed. | 
Thirdly , Chat he refuſed to ſhew, by what way, oz means he came by cheſe 


* Cartell. | 


- * 
7 H. 4. 


This is materiall , and this is Traverſed, and there is no other mat eriall matter 
allevged here to be traverſed by the Plaintiffe (as it was urgcd ) 7 H. 4. Sulpi- 
tlon i a matter ſecret , and not traverlable. 

| 11 E. 


— thts 
13 ——— 


Termin. Hillar. 14 fac. 285 
11 E. 4. fol. 4. b. In luch au Action bzought, he ought to ſhew ſome caule of 11 E. 4 f. 4. b· 
ſuſpition, the which cauſe is traverſable. In 2. and 5. H. 7, this matter is there 
long argued. A Felonp done, and the common voice, and kame there queſtioned, 
whether this be a (uffictent Cauſe ? 
It was Dbjececd , That here he ſhould have concluded, De injuria ſua pro- 
pria, abſque tali cauſa. | 
In anſwer co this, It was urged, that this could not ſo be, ko; that then the triall 
ought to have been of both Counties, and London being one, which cannot jopne . 
with the other ; and thercfoze the Illue is to be of one of them. 2 H.7. fol. 3. ne 53: 
juſtifies a Robberie in one place, agreed there, that by the Plea, De injuria ſua 
propria, all the cauſe is in iſſue, where they connot jopne, there ſuch a Plea, De 
in juria ſua propria abſque tali cauſa, is not to be, as it is adjudged in Point, in 
2 H. 7. ss it was urged, and ſo is 16 H. 7. fol. 3. b. and 2 E. 4. fol. 9. 2 E. 4. fol. 15 HJ. l. 3. b. 
9. 21 H. 6. fol. 5. and Coke 8 pars, fol. 66. in Crogates Cafe. And as to mat- 21 Hs. PE 
ter of Recozd, a Plea De injuria ſua propria abſque tali cauſa, is uot to be, and cc. 
fo was it reſolved, ag it was urged. Paſch. 40. &c. 
Paſch. 40. Eliz. between Downing and Maywarde, this to he ns good Iſſue, and 
16 H. 7. fol. 3. there agreed to be good Law to take iſſue upon the one matter, o the 
other. | | Z 
And ſo without any further debate, this matter was by the Court adjourned to 
another time, to hear e further argument herein. | „„ 
Afterwards (S.) Termin. Hillar. 14 Jac. B. R. this Cale was mo bed again, and 14 Jac B. R. 
argued on both lives. (S.) by Coventry, to} the Plaintiffe, and by George Croke. &c. 
fo: the Defendaur. 
— fole Point being, Uhcther the Travers here taken, be of a matter Tra- 
verlable / 55 | 
2, Whether the Travers here taken be of all that which is craverſable ? 
It was urged , that the Travers is well taken, aud of all which here is traverſ⸗ 
able. a 
It was urged , that firſt, the Cauſe of ſuſpicion is traverſable; propter varias, 
& incertas rat ionis. | 
It mult be agred, that the Cattell were in the Poſſeſſion of the Plaintiffe; but 
he being a Butcher, bought them at Barnet, in Parket overte , aud did toll fo: 
them. 2 Oh Eh 
The Cauſe of ſuſpition is traverſable. | 4 H. 5. . z. Kc. 
: 4 H. 7. fol. 2. 5 H. 7. fol. 4. 5. Common voice, & Fame is traver 
able. | 
2 H. 5. fol. 3, & 16, H.7. fol. 3. The Felonp, oz the common Uoice , & Fame 
traverſable. | 4 
1 E. 4. fol. 5. 7 E.4. fol. 20. & 2 H 7 fol. . All agree, That the Comon 
Fame, 02 the cauſe of ſuſpition ts traverſable. - | - 
16 H.7. fol. 3.b. where two Counties cannot jopne, there not co pleade, De in- 
juria ſua propria. Alſo where it is ſaid, propter, varias, & incertas reſponſiones. 
Chis is not traverſable, as it was ured. 708 
It was urged fo2 the Defendant in maintenance of his Plea in barre , and Ju- 
Kiſication of his Pꝛocecdings. That 18 Novembris, at Birmingham, he was 
polſeſſed of F ive O ren, ſtollen from him by a ſtranger, upon freſh-purtuit, he heary 
they were in the poſſeſſionof the Plaintiffe ; he demanded-fight of them; but he re⸗ 
fuſed to let bim ſce them, he ſaid that he had killed four of them, refuſed-to ew 
bim the Skinnes , which was the ground of his ſuſpition ; upon this, by warrant 
he was bzought befoze Sir Thomas Bennet, and by him examined, & propter va- 
"rias, & incertas reſponſiones, he luſpected him like wiſe, baund him to the Sel⸗ 
ſions , and the Defendant to Pꝛoletute, upon chis he was Tuiviceed, and at quitted; 
and fo voth juſtific his proceedings. RS = | 


Termin. Hillar. 14 Fac. 


7 H. 4. f. 32. 
27 H. 1. f. a. 


Hill. 4. Jac; 


B. R. Rott. 
Ke 


44 EM. B. R. 
&c. 


The Plaintiffe repipes, confeſlech the goods, that they were ſtollen, and bꝛought 
to Barnett, to the Market, where he being a Butcher, bought them, and did toll 
koꝛ them ; that fo2 this be was Judicted, and acquitted, and cakcs this Travers, 
(S.) abſque hoc, that he refuſed to ſhew them to the Defendant ; upon this Nepli⸗ 
cation, a Demurrer. | 

It was urged, that if the Replication be bad, then there is a good Juſtification 
of the accuſation laid againſt him. 

It is to be agreed, that where acaule is alledged, as the common Uocice, & 
Fame, this is to be traverſed, 

7 H. 4. fol.y2. 27 H.8. fol,2. In a Conſpiracy, that by the command of a Ju- 
lice of Peace, he did exhibite the Bill of Indictment, this a good ercule ; ſo here in 
this caſe, the Juſtice of Peace did ſuſpect hum, bound him over, and the Oelen. 
dant to Pzoſecute. 
illar. 4 loc. B. R. Rott. 886. Between Cox, and Wirrall , the like Acti⸗ 
on bzought, fo; cauling him to be Indicted, foz Raviſhing of his Daughter, and 
that he was acquittev , the Defendant pleaded , that his Daughter did complaine 
unto him, upon which he complained to a Tultice of Peace, who upon examinact- 
on bound him over, and bound the Defendant to pꝛoſecute; the Court there reſol- 
ved, becauſe the Father, upon complaint by his Daughter to him, went and com- 
plained to a Juſtice of Peace, in compaſſion of his Daughter , that the Felice cf 
Peace binding him over, and the Defendant to pzoſecute ; this was adjudged to be 
a good excuſe foz what was done by him, and the Travers of the Felonp not good; 
the like Caſe was in 44 Elia. B. R. between Chambers and Taylour. In a ſpecial 
Action upon the Cale bzought, foz pzocuring him to be Indicted foz ſtealing of cloth, 
the Cloth was ſfollen , and in his Poſſeſſion , being a Boker , he refuſed, as in 
this pzincipall Caſe, to let him ſee che Cloth; upon this, be complained to the 


Recorder of London, who bound him over, and the partyts Þ:oſecute; upon this 


Coke 9. pars. f. 
a9, c. 


21H. 5. ſol. 
18, Kellaway. 


he p2eferred his Billof Judictment, and this was there held, co be a good ercule. 


In this Caſe, De injuria ſua propria, abſque tali cauſa,had been a good Travers. 
Coke 9 pars. fol. 29. it Alexander Poulturs Caſe. The Common Law of che 
Land doch allow of this, chat if one hath cauſe of complaint, and doth accoꝛdingiy 
camplaine , this is a good excuſe, foz what he doth in a legall way. 
21 H.7. fol. $1, In Kelaway , to the ſame purpoſe, in a Conſpiracy, that where 
there is caule of complaint, this is a good cauſe to excuſe him in a conſpiracy ; ſs here 
in this Caſe, here was juſt cauſe ; this conceras all the Juſtice of the Realme, as it 
was urged; the like Travers was taken in Chambers Caſe, as here in chis Caſe, 
and there by Popham chief Juſtice, and the reſt ; the Travers helo not good; the 
demurrer there foz che lame cauſe , and held good. | | 
As tothe Dbjection here againſt che Plea in Barre, it is not materiall , if the 
Plea in Barre be defective, the Replication hath made it good, and che Demucr:r 
is to this. | : 
Mountague chief Juſtice. As men mult not be diſcouraged to pꝛoſecute Felo⸗ 


nies; ſo thep are not ta be annimated, fo; to vex the innocent, here the Action 


bzought , quia a ſciens , that he had bought them, pet pzocured him c be Ir- 


dicted. 

Dodderidge Juſtice. Pere is a Barre , anda Replication, De injuria ſua 
propria abſque tali cauſa, this could not ſo have been in this Caſe , foz this had 
— — Travers, to all the other matters befoze alle ged. Here is a good ground of 

n. 5 
The Travers here, being abſque hoc, that he refuſed to ſbew bim the Tattell, 
this is a good Travers, and au Iſſue mixbhe have been taken upon «; but by (ach a 
Traders, as De injur ia ſua propria, ab que cali cauſa ; by this the Plaintiff 


would have been triced , becauſe that part of the Barre is good. The Travers 


here, as it is taken, is good, and no cauſe of Ocmutrer, propter varias, & in- 
certus 


Termin. Hillar. iq Fac. 


Certus reſponſionis, this a gooo Cauſe of luſpiclon, but is not Traverl- 
able. 

Hanghton Juſtice, It is here let fozth in the Plea in Barre, That he refuſcd 
to ſhe w him the Oxen, being demanded ſo to do: This was a manifeſt Caule of 
ſuſpition, and well Craverſable; but propter varias & incertas reſponſio: 
nes, this is onelp (ec down fo2 Aggravacion » and like unto alia enor- 
mia. 

Dodderidge. It the Barre be good, then the Defendant ouche to conclude 
with a Travers, (S.) abſque hoc, that he did erhivice a malicious Judice- 
ment. 

Haughton. The ſuſpition of the Juſtice of Peace here is not at all mate- 
riall. 

Dodderidge agreed with him herein ; If he refuſed co ſhew him the Cattell, 

this was a good cauſe of Saſpition, and this was a good ground fo2 bim to bzing 
him befoze a Juſtice of Peace, co be examined; the ſuſpition of another man is 
not to be Traverſed. 
In this Caſe , the Court ſeemed to be of Opinion againſt the Defendant, that 
the Travers was well taken by the Plaintiff, and che Defendant had no cauſe of 
Demurrer , and ſo this Caſe was adjourned to another time, foz the Court co be 
further latistyed herein; but the lame was ne ver moved again; but ended between 
the parties, as was repoꝛted, cher n the Opinion of the Court, which 
wap if was. 
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15 Fac. Banco Regis. 1 5 


John Stirt Plaintiffe, againſt Patrick Drungold 
Defendant. 


Entred Termin. Hillar. 14. Jac. B. R. 
Rott. 650. 


N an Action upon the Cale, foz a Trover, and converſion, The 


5 2 Plaintiffe Declares, and ſhews that 20. Septembris 14 Jac- 
1 = he was poſſeſſed of a Pole, a ſaddle, a b2idle,anp a ſaddle- cloth, 
| as of his own pꝛoper goods and Chattells, and he being lo there- 


@ which, the ſame day and year, came to the hands of che Defen- 


| © ſed to deliver them, being requeſted (ſo co do, but afterwards, 
(S.) 1 ORobris 14 Jac. did convert them to his own pꝛoper ule, ad damnum que- 


rentis, 301. unde actio. 


#7 dant, and he ſciens them to be the goods of the'Plaintiffe , re. 


5 x of poſſeſſed, the ſame dap, and year , he caſually loſt them, the 


The Defendans pleads,and ſets fozth, that befoze thele goods came into his poſ- 


ſeſſion by Trover, as in the Declaration is expꝛeſſed, and befoze the converſion, (S.) 
by the ſpace at two yezrs laſt paſt, he did keep a common Jun , called the ſwozd 


and Buckler in Holburne, in the Pariſh of St. Gyles in campis, the which was a 
Common hoſtry. Anv that befoze che time of the converſion laid, one William Had» 
lane was poſſeſſed of the (aid hozſe, and came riding upon him into bis laid Inn, 


with the ſaddle, and he did thenrequeſt che Dekendant to keep the hozſe there at 
meat, aud ſo he did fo; the time and ſpace of 7. Weeks, which came unto 23 s. and 
that afterwards (S.) 6. Novembris 14 Jac. the Plaintiffe came thicher and deman- 
ded bis Poꝛſe, the Dekendant anſwered, chat if he would pay him fo2 bis meat he had 
eaten, he would deli ver him, which to do he refuſed, and foz his ſatisfaction , be de⸗ 
tained the hozſe, upon which Plea,the Plaintiffe demurred in Law. 

The whole Court clear of opinion foz the Dekendant, and that he might well keep 
the hozſe untill ſatisfaction was made unto him foz his meat. Aud ſa by the Rule of 
the Court, Jud tent was given fo2 the Defendant, that his Plea was good, and 

the Plainciff had no caule of Demurrer, and therefoze the udgement of the Court. 


was, quod quzrens Nil capiat per billam. 
But lome queſtion nas made whether he might recaine the dane „ Bzidle, and 


cloch as well as the Doyle. 
Pp Smith 


Termin. Paſch.15 Fac. 


Diecjoue ffrme 


Stat. of 13 
Elz. bc, 


Stat. of 32H, 
8, &c. 


33H. 8. Brook 


Caſez, Cc. 


Smith Plaintiff, againſt Bowles Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 874. 


Nan Action of Treſpaſs and Ejectment, upon Non culp. pleaded, the Jury 
found a ſpecial verdict, upon which, the Cale appeared to be this: A Pꝛebend 

makes a Leaſe foz years of Land, - parcel af his Wꝛebendarp, wich an Exception 
of che great Mood, as Daks, Aſhes, and Crab. tree, which Leaſe is confirmed by 
the Arch-biſhop, Patron, but not by the Dean and Chapter, ZQhether this Leaſe 
ſpall be good ta binde the SucceCſo2, oz not, which was the firſt queſtion. 

A fecond queſtion, which was the chiek and main point: In the fir? Leaſe there 
was an Exception of all the great Woods, as Oak, Aſh, Crab-tree ; che ſecond 
Leaſe being the Leaſe now fn queſtion, was without che laid exception, being befoze 
uſually demiſed, with the exception, whether this Leaſe be good, oz not, upon the 
Statute of 13 Eliz, cap. 10ĩj⁵ 

It was urged, and ſo agreed hy all, that this confirmation by the Arch-viſbop, 
Patron, without the Dean and Chapter, is good, and ſhall binde the Succello2, 
and foz this was cited, 33 H. 8. Brooks Caſes, fol. 46. placito 202, Plowdens 
Commentaries, 2 pars, fol. 528. in Hare & Bickleys Caſe, & 19 Eliz. Dyer, 
fol. 357. It was urged, that a Pꝛebend is within the Stacute of Leaſes, which 
was made 32 H. 8. cap. 28: and fo; this was remembzed 3 E. 6. Brooks Caſes, 
fol. 86, placito 395- Brook tit. Leaſes, placito 62. and the Leaſe of a Pꝛebend 
ſhall binde his Succelloz. | 

But the fecond aud chief point is upon the exception: In the firſt Teaſe, grand 
Boys, as Daz, Ach, and Crab-exce, are excepted, but not ſo in the ſecond Leaſe, 
het her che want of this exception ſhall make the Leaſe void, by the Scacure of 

13 Eliz. cap. 10. the ſame being befoze uſually demiſed with che lame Excep- 
tion. | | 

Jt was urged, that this omiſsion of the Exception in this ſecond Leaſe, ſhall not 
make the ſame Leaſe void within the Statute. | 

It hath been objectcd, that by this exception the ſoyl Could be excepted, if ſo, 
this may be dangerous: But by this exception, the ſopl is not excepted, but the 
heads onelp of the Trees are extepted, and therefoze this omiſston of this crcep- 
tion, in the ſabſcquent Leaſe, fhalf not overthzow the ſame, and foz this, 33 H. 8. 
Brooks Caſes was Cited, fol 5 1. placito 225. Brock tit. Reſervation, placit. 39. 
That bythe exception of Bops, & tub. Boys, by thꝛee againſt two, the ſoil is except⸗ 
ed: this being doubied in 14 H. 8, fol. 1. & 28 H. 8. Dyer, fol. 19. 7 E.. Dyer, 
fol. 79. Coke 3 pars, fol. 11. a. in Ives Caſe the fozmer daubt reſolved, chat. by 
thiserceptton ch? ſoil it lelf is excepted; but here, (os it was urged) there are other 
wozds: In 46 E. 3, fol. 22. excepting grand - Boys, by the better opintoy ttere, 
the trees, but not the fopl excepted. a | 

It was urged furcher, that in this Caſe there is a full explanation, that be intend- 
ed great Wlood bs be excepted, but not the lopl, Herbage, noz the under-wood, fo 
—— be did not intend to except the 40 Acres of Land, but the gees only groaw- 

As to the chief quellian in this Caſe, Whether the mils ton of chts exception in 
this ſecond Leaſe,thall overihzow the ſame, which is a new queſtion, (ag it was 5 
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ged) upon the Statute of 13 Eliz. 10. The intention of which DStzture, es it 
was, to pꝛeſerve the Polleſſions of che Church, ſo the lame was likewiſe to uphold 
p00} tenants Leaſes. — 40 

This Caſe,.(as it was urged; is out ot the preamble and miſchief of: the Lew, 
it is out of the letter and body of the Law, and therefoze to be at jadged out of the 
Statute. 8 

The pꝛeamble of the Statute makes mention of long Leaſes, the cauſes of Di- 
lapidations, and decap of Molpitality, and which tends co the impoverifhing of the 
Succeſſo), this co be but foz th;eclives, chis not unrealonable ; nothing is bere in 
this Leaſe omitted (but this Exception) being in the fozmer Leaſe; this belongs 
to the Tenant of common right, and reaſon will that he ſhould have his Bootes, 
and therefoze the omiſſion of this exception ſhall not make this to be an unreaſonable 
leaſe, and ſo void by the Statute. | ” 

It was farther urged foz the upholding of this Leaſe, that this could not be any 
cauſe of Dilapidation, but a means to upbold the Pouſe ; alſo if this cx:eption had 
been in the Leaſe, pet the Succcſſoz could not have medled wich the Trees, fo that 
he is no ways impo veriſhed by the omils ion of this exception, fo2 if he cut down the 
Trees, a pꝛohibition lieth, ſo that this Cale is clearly out of the pꝛeamble of the 
Statute (as it was urged:) As to the Body of the Act, the uſual Rent to be re- 
ſerved. | | 

It hath been objected, not to demiſe moze then in uſual Leaſes, and foz this a | 
Caſe cited out of the Lozd Mountjoys Caſe, Coke 5 pars, where an Acre of waſte Coke 5 pars. 
ground was added to che new Leaſe, and ſo not warranced - It had been ſo in this . 
Caſe (as it was agreed) if the Sopl, by this exception, had been reſerved : But it 
is not (o, here the Trees are onelp ercepted, the Rent is referved out of che ſopl, 
and the Leſſo; doth not here ſuſpend his Rent, by cutting of a Tree vown upon che 
Land, fo2 the'Renc ts out of the Land, 4 Eliz. Dyer, fol. 212. a Leaſe fo pears 
made of the Gzep-hound in Fleet-freet, with divers Implements, rendzing Rent, 
the rent there (hall not be appoztioned; the Rene there gocth out of the Land, and 
ſo is 35 H 8.Dyer, f 56. aLeale made of Land, and of Sheep, rendzing Rent, 
the Rent is out of the Land; and 12 H. 8. fol. 11. | 

It was then Objected, That hcre ſomething doch paſs fromthe Succelſs2, which 

was not befoze granted But it was urged, that here the ſame rent is reſerved. Jf 
a Hꝛebend grants Common of Cſtovers, and afterwards makes a Leale diſcharged 
of Eſtovers, this ſh all not overthzaw che Leaſe, (as it was urged) Coke 5 pars, Coke 5 pars 
fol. 37. in the Dean and Chapter of Worceſters Caſe; if in a latter Leaſe there f,37.&c, 
is no reſirvationof a Heriot, as was in the fozmer Leaſe reſolved, that this omiſ⸗ 
ſion of the Heriot, hall not make this Leaſe void, the uſual Rent being reſerved: 
But if there be any wo2ds in the Statute to take hold of this, pet (as it was ur- 
ed) this is not within the meaning of che Statute: If a Piebend do Leale a 
Park, excepting the Deer, this Leaſe ended, he makes a Leaſe of the Park, with- 
out excepting of the Deer, this ſhall not avoid the Leaſe, (as it was urged) out of 
Richard Lifords Laſe, Coke 11 pars, fol. 46. 1 Þ 

And ſo without any further debate at this time, This Caſe was adjourved over 
fo2 further argument. 

Afterwards, (S.) Termin. Mich. 15 Jac. B. R. This Caſe was moved again, 
and upon moving of the ſame, without anp further argument made herein: The 
Judges being all of chem fully agreed herein, did reſolve and over- rule this as a 
very clear Caſe acainft the Defendant, who claimed under chis Leaſe without che 
exception, that the ſame was no good Leaſe warrancable, by the Statute of 13 Eliz. 
cap. 10. but a void Leaſe by the ſame Statute : Aud ſo by the Rule of che Court, 
Judgement was given fo2 the Plaintiff againſt this Leaſe. | 
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The KIN o againſt Doctor White. 


N Quo Warranto, fo2 uſing of certain Liberties within the Panoz of Brad- 

wel, in comitat. Eſſex, juxta Mare. 

Docto2 White ſecs fozth in his Plea, that Ring. H. 8. did grant conſorti ſux 
Katherinz, the Panoz of Bradwel, juxta mare, with certain Liberties, that af- 
ter her death they came unto the Trown again, which were afterwarvs granted by 
the King to Dir Walter Mildmay with theſe wozds of tot, talia, tanta, qualia, a- 
liquis alius, unquam habuit, and fram him they came ta the Doctoz, in as large aud 
ample maner, as the Ring himſelf, of any other had che lame, by pzeſcription, 92 
by anp other way, and ſhews, that Queen Katherine had thoſe Liberties to her 
granted fox her life; all which liberties he claimed to have in this maner, That the 
Kings Attazney General hath confeſſed his Plea co be tiue, and ſo pzaped co have 
allowance of the Liberties. + 

The Court, upon the firſt moving of this, ſald, by this which is ſhewed you are 
to have but tot, talla, tanta, as any other bad; if this be to be taken generally, this 
maz tteuch very much upon the Crown Land; the Queen had theſe Xiberties fo2 
her life, thep detetmined by her death. 8 

It was urgedfoz Doetox White, that he is by bis grant co have, Tor, talia, 
tanta privilegia, livertates, as the King himſelf oz any other ever had : The que- 
ſtioas moved co the Court, whether tue Tocco!, by this his grant, was to have 
thole Liberties which Queen Katherine had: It was enfozced that he (ould have 
them by the Law, becauſe by this recical they are dzawn into a particular, as much 
as if he had ſhewed ſuch to be granted unto him, as Ning H. 8. had granted befoze, 
Conforti ſuæ Katherinæ, this hav been good; ſa here in this Caſe, this yath a re- 
ference unto the icit Gꝛant, without any recttal of che particulars nom natim. And 
this ſhould be lo, and the reaſon of it appeats in 20 E. 3. Eitz.tit. Avowry, placit. 
129. where certain liberttes were granted to the Town of Northampton, tyough 
they were repealed, pet a new Gant, with a reference to them, map be good; ſo 
here in chis Cale, with a reference in this mancr, of tot, talia, tanta, is good, the 
Doctoꝛ here to have them; (as it was urged) if another had them betoze, though 
but ko; pears, 

Mich 9 Eliz.in Scaccario, ex parte Rememoratoris Theſaurarii, Rot. 163. Coke 
lib. Entries, fol. 5 34, 535. the very Caſe with this now in queſtion, his verbis: 
Ja a Quo Warranto againſt ehe Earl of Pembroke, fo2 claiming of certain Liber- 
ties, ple ads the (ame Plea as here, ſecs foꝛ th the firſt grant to Queen Katherine, 
as here in this Caſe, with a tot, talia, tanta, there adjudged fo2 him, and at this 
day he enjoys the ſaid Liberties. Coke 9 pars, fol. 29 b. 30. the Cale of the Ab. 
bot De ſtrata Marcella, the Caſe there remembꝛed, being the Ozant of Queen Mary, 
22 Junii, 1 Mariæ, unto Francis Countee de Huntington, & Katherine his Mike, 
where the Oꝛant is, with a tot, talia, eadem, & hujuſmodi libertates, privilegia 
dec. quot, qualia, quanta, & quz, &c. aut aliquis velaliqui, &c. there reſolved, 
that when a Charter hatha general reference to other Chartcrs, this is as much in 
Law, as if all the Charcers h«d been reciced; and in this, the difference will be as 
tn 39 Eliz. B. R Che Logo Darcies Cafe, where liberties were granted, and af. 
terwarvs parcel of them repealed by Art of Parliament, an ſo become as no grant, 
and there tot, talia, quanta, ſhall not refer to thoſe lihei ties which were repealed, 
—— they were ſpecially namev, but no general reference to choſe which were re⸗ 
pealed. 


And 
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And ſo fo; Docioz White, che Kings Atcopury-General having conieſſed bis 
Plea to be true, aliowance was pꝛaped to be grauted by the Court of thele liber⸗ 


ties by him thus claimed. 
The whole Court inclined to be againſt the allowance of theſe liberties, thus, and 


in this maner claimed by Doctoz White. 
Haughton Iuſtice. If this ſhould be allowed of by che Court, this would make 


manp new liberties in Eflex : M by theſe general woꝛds of tot, talia, & tanta, 

he ſhould have all which Queen Katherine had, this map p2ove very hurtful to che 

Crown. | 
Dodderidge Juſtice, agreed with him herein, tot, talia, tanta, are too general | 

woꝛds agatult che King. Jug 
Mountague chief Iuſtice agreed with chem herein, fo2 there ought to be a cer- | 8 

tainty, in teference to a thing, and to a perſon. . 
The whole Court agreed in this Cale againſt the Doctoz, that his Plea is too 

general, and ſo not good, that he ſhould be ouſted of his liberties, and ä 

to be given fo2 the King fn this Quo Warranto. | 
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TERMIN. MICH. 
i Caroli Regis, Banco Regis, apud 
Reading Term. 


Reade Plaintiffe , againſt Holmes 
Defendant. 


Entred Termin. Trin. 1 Caroli Regis, B. R. 
Rott. 550. 


” 12 a.Tlait of Srroz ta reverſe a Judgement given in an Jnferioz Court, de . 
Havering: In an Action of Debt, upon a Bond of 6 l. conditioned fox the EY? 
ſaving and keeping of the Plaintiff harmleſs; Read there pleaded to the 
condition, That he had ſaved him harmleſs from all Actions - The Plain» 

tick replped, that one Thomas Holm, who was to have been kept harmleſs 

by the Condition of the Bond, was Arreſtey at the Suit of one Meek, and Am- 
pꝛiloned at Rumford, & hoc paratus eſt verificare per Recordum, the other plead- 
ed, that he never obtained any (ach Judgement. 

Tt was urged fo2 thePfainciff, That this Judgement is erronious in omnibus. 
(S.) 1. Jathe lile of the Court, being (Havering at the Bower) and the Court 
of the Mano; held at Rumford, in the Tounty of Eſſex, parcel of the Panoz, 
whereas he ſhould have ſatd, infra Juriſdictionem Manerii, and ſo are the Pell» 
dives. 2. Che Court is claimed part by Pꝛeſcription, and part by Charter, this 
ongbt to have been by vertue of the Kings Letters Patents, where the ſame is a 
Court of Recopd. 3. De _ to have ſet fozth, that he was a Tenant and an Fn- 
habitant, fo; to enable himſelf co ſue there, which be hath, not ſo done. And 4. 
Mhich is the main and pzincipal Errod, he ſhews that he was arreſted and Jmpzi- 
ſoned at Rumford: But by what Pꝛoces this was ſo done, non conſtat Curiz, & 
hoc paratus eſt verificare per Recordum, there being Judgement and Execution 

had; this is not to be put in Iſſue per pais, but per Record um verificare, às ap- 
pears by 6 Eliz. Dyer, f. 227. upon the Statute of Apparel, 24 H. 8. and 22 Eliz. 6 Eliz. Dyer; 
Dyer, f. 368. verificare per Recordum, this is uſual. 5. The venire ſacias de f 227. fc. 
Rumtord, no place being ſpecified where the Action oz Judgement was, fo! to 
cauſe the men of Rumford fo to cry this. | 

The whole Court clear of Opinion, that the whole Recozd is bad, and erroni- 
ous thꝛoughout, the title inſufficient to hold the Court, and the Plea bad, the Judg · 

| ment 
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Zjectione firme 


ment erronious, and to be reverſed ; they were not to try a record per pais; the 
whole Record is vicious and erronious, and therefoze by che Rule of. che Court, 


Judgement was re verſed. 


Nota. That Banks moved an Exception to quaſh an Indictment: In which 
five ſeveral perſons were Indicted, the Exception was, becauſe the Addition came 
alter the alias dictus, and ſo not good, by 1 E. 4. fol. 1. b. 

The whole Court clear of Opinion, that this is a good exception, becaule that 
the alias dictus is not his true name, but that which doth pꝛecede, as appears by 
24 H. 8. Brooks Cales, fol. 9, placito 49. Brook tit. Brycfe, platito 418. & 33 


H. 8. Dyer, fol. 51. | 
And {o fox this cauſe, by the Rule of the Court, the Indictment was 


qualhed. 


Potter Plaintiff, againſt Foſter 
Defendant. 


N an Action of Treſpaſs and E jecement: The Defendant pleads in Bar, and 

ſets fozth a Leaſe made unto him, by the Lelſoz of the Plaintiff; the Plainciff 
replies, and doth coufels, that his Leſſo2 div make a Leaſe to him fo; years : But 
upon the Leaſe, chere was a Rent reſerved, with a condition to enter fo2 non:pay- 
ment of the Rent; that the Rene was behtide, and that his Leſſoz came upon the 
Land, and there remained an hour befoze ſun-ſetcting, and there demanded his rent, 
and continued there demanding ok this, uſque ad occaſum ſolis, and becauſe 
none came to pap the Rent to him, he did then enter foz non payment of the lame, 


aͤccoꝛzding to the condition, and dib Leale the lame unto him. 


Upon this Replication, the Dekendaut demurred in law, and fo? cauſes of de 
„ 7 

1. Becauſe the Plaintiff doth not plead the Indenture fo2 che Condition. 

The Court overruled this, upon this difference, where to avoid a Free-hold, 
there the ſame ought to be pleaded bp Jndenture foz the Condition; but otherwiſe 


it is, where to avoid a Leaſe fo pears, being but a Chattel, as here it is in this 


Judgement 
of the Plaine 
tiff. 


pꝛincipal Cale. 85 
2. It was urged fo2 another cauſe,” becauſe here he pleads that he tame upon the 


land, befoze Sun ſetting, and there demanded his Rent, aud ſo continued de mand- 


. * 


poſt occaſum ſolis. | 


ing of the ſame, uſque ad occaſum ſolis, and doth not ſap, that he continued there, 


- 


Ehe Court o ver. ruled this alſo, and that theſe cauſcs of Demurrer were idle and 
frivolons, onely fo2 delay, and therefoze by the Rule of the Court, Judgement was 


given foꝛ the Plaintiff. 


7 I Poek 


8 G 


jungi poteſt: And ſo fox thts cauſe, the Judgement in hoc is erronious. 


— 
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Peck Plaintiff, againſt Methold 
Detendant. 


Entred Termin. Trinit. 1 Caroli Regis B. R. 
Rott. 225. 


7 


T1? a wit of erroꝛ to reberſe a Judgement given in the court of C. B. in an action Error. : 


kT upon che Cale foz a pzomile : In which Action, Methold there declared againſt 
Peck, and ſhewed, that whereas the (aid Methold, and one Marſhal, by their Ob- 


ligation, dated 18 Novembris, 8 Iac. were bound unto Peck in a Bond of 1001. - 


condittoned fo2 the payment of 521, 10s. upon che firſt dap of March then next eu- 
ſuing. | | 

The ſaid Peck, afcerwards, (S.) 14 Septembris, 15 Jac. In conſideracion that 
the laid Methold, at the requeſt of Peck, would pay unto one Play ford, to the uſe 


of the laid Peck, 52 l. and 14 8. upon the tenth dap of December, 15 Iac. in ſatil- 


kaction of the befozeſaid Debt, in the condition of the laid Obligation ſpecified, 
did aſſume and pꝛonuſe, with the laid Methold, that he the ſaid Peck would deliver 


prædictum ſcriptum obligatorium of 1001. unto the ſaid Methold, cum inde re- 
quiſitus eſſet, to be cancelled. 


And ſhews further, that although be had paid the ſaid 5 2 1. 14s. to the ſaid Play- 


ford, to the uſe of the ſaid Peck, and at his requeſt, upon the ſaid tenth day of De- 
cember, 15 Jac. in ſatisfaction of the ſaid Debt, ſpecified in the condition of the 
ſaid Obligation of 100 l. pet the laid Peck, actcoꝛding to bis pxomiſe, bath not de- 
livered to him the laid Obligation. of 100 l. to be cancelled, Licet ad hoc ſepius 
poſtea requiſitus fuiflet : But to do this, penitus recuſavit, ad damnum quæren- 


tis, 100 Il. unde actio. 


The Defendant Peck there pleaded, Non aſſumpſit modo, & forma prout, 
upon this Yue was jopned, and a verdict given fo2 the Platuciff, and damages 661. 
13 $.4 d. and upon this, Judgement was given foz him in the C. B. ko; 801. upon 
which Judgement, Peck hath here in this Court bzought his Tic of Erroz. 
The Erroz aſsigned, and inſiſted upon, was this, (S.) That where by the A(- 
ſumpſir, Peck was to deliver the D bligation unto Methoid, upon requeſt : It voth 
not appear, by the whole Recozd in the G. B. in the Action upon the Caſe there 
bzoughe, that any requeſt was made by Methold unto Peck. fot delivery of the ſaid 
Obligation to him: Mo allegation being made of any requeſt made, ita quod exi- 
tus ſuper hujuſmodi requiſitionem quæ eſt materialis pars aſſumptionis prædicti 


The Book of 40 E. 3: was objected, being in an Action of Debt upon a Bend, 
the Plaintiff declares, and doth not ſhew where this Bond was made, which makes 
the Declaration inſufficient : But if the Defendant pleads in Bar a releaſe, by 


this, by his admittance, he hath now made the Declaration good : But as it was 


urged, by Hitcham the Kings Serjeant, that this is upon a Non aſſumpſit, and 
in an Action upon the Laſe upon a pzonule, the Jilue of Non aſſumpſit doch nat av- 


mit of a requeſt duly made, as in the other Cale, the releaſe pleaded admies the 


Bond: * | $441 2 HA 
Tones Iuſtice. In an Action upon the Caſe upon a pꝛomiſe, two chings are tas 
berſable, either, quod Non aſſumpſit, Oz, that no requeſt'was made; but if. he 


pleads Non aſſumpſit, then the matter of the requeſt , is out of doozs , the ſame be- 
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ing now by bun admitted and lo by this, be hath made the Declaration 
dod. 

. Whitlock Tuſtice, By the Plea here of Non aſſumpſit, he hath now waived, the 

matter ofthe requeſt. 

Dodderidge luſtice , If one voth aſſume and pꝛomiſe todo a thing upon requeſt, 
he doth now reſt in ſafety, untill the requeſt be made unto him. Ik in ſuch a caſe 
the party bzings his Action upon the Cale, upon the laid pꝛomiſe, and layes the re- 
queſt, generally in this manner, (S.) Licet ſæpius requiſitus , this requeſt , ag 
it is laid, is loꝛmall, and not to be traverſed , thep go to iſſue upon the pꝛomile, 
which is found fo2 the Plaintiffe, he ſhall never recover any Damages, where 
be doth not make an expꝛeſſe requelt ; and doth lay this ſo in his pleading ; foz that 
here the requeſt is very materiall, and the ſame is alſo part of the matter. And ſo 
ic is, in the pꝛintipall Cale here, and he cannot travers this, becauſe it is laid in this 
manner, (S.) with a Licec ſepius requiſitus, which is not good, and by theſe wozds 
and manner of pleading , with a Licet ſepius requiſitus , the Travers to 
be taken to che requeſt , is taken awap; So that ſometimes the requeſt is but 
matter of fozme only, to be mentioned, and there it is ſufficient to loy this generals 
Ip: (S.) Licet ſepius requiſitus, and this is good. But here it is matter of ſub- 
Nance, and therefo2e this is to be laid, and certainly erp2cſſed, both fo the time, 
and alls foz che place, where the requeſt was made; So that the Defendant map, 
if he ſo will, cake a Travers unto it; the which he cannot do, where the ſame 1s 
laid generallp, licet ſepius requiſitus, and ſo was all the courle of practice here in 
Pophams time. 

Crew chief Iuſtice, agreed with him herein, where the requeſt is part of the 
bargain, and parc of che pꝛomiſe, as where to pay upon requeſt, and here in this pzin- 
cipall Caſe, he is to deliver up the bond upon requeſt made, here the requeſt is now 
made a ſubſtantiall part of the pzomiſe,and ſo the ſame ouabt to pꝛecede, the delivery 
upol the Obligation, and the ſame ought to be certainly and expꝛe ſiy laid. Je is 
then here to be conſidered, whether this matter be ayded by the Stacutes of Teofails 
by bis plea of Non aſſumpſit; this is not apded, but that he map well take advan- 
tage after verdicc , of this inſufficiency in matter of Dublkance in the Delara- 


Iones. Where the requeſt is requiſite , there the Came ought to be certainly laid, 
both fo? the time, and place where it was, otherwiſe, where it is not requilice , there 
it is ſufficient, to be laid generally, with a Licet ſepius requiſitus, where the requeſt 
is requiſice, and no time, noꝛ pet place, of this is laid in the Declaration, there the 
Defendant map very well demurre to the Declaration, fo2 this inſufficiency there - 
in; but where the Action is bꝛought upon luch a pꝛomiſe, and the Declaration in- 
ſafficient, becauſe no time no2 place is laid therein, where and when the requeſt 
was made, the defenvanchere,by his own Act, may waive the taking benefic of this, 
by bis pleading of Non aflumpſir and ſo going to iſſue upon it. Il in facto dicit 
that he did requeſt him, and leaves out the time, and place where, the Declaration 
is not good, and the defendant may fo2 this cauſe demurre , but if he waives this, 
— pleads to Jſſue, upon the pꝛomiſe, be hach now by this made the declaration 

The whole Court agreed in this , that where the requeſt is materiall, there the 
ſame ought to be certainly ſaid in the Declaration, both foꝛ the time and place, be- 
cauſe the lame is materiall, and matter of ſubſtance, and the Declaration not good, 


tf this be therein omitted. 


But the Court did doubt in this, and herein, did at this time, differ in opinion in 
chis particular, whether by the pleading of Non aſſumpſit, and ſo going to iſſue, he 
bath not by this waived the taking of advantage , of any other inſufficiency — the 

ecla- 
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Declaration, fo not laying of the requelt certainly in the Declaration, whether by 
ois pleading, this is not by him admitted ſo to be. | 5 

Dodderidge & Cre chief Iuſtice. That this is no admittance of the ſame, no: 
any waver of his benefif of exceptions to the Declaration. | 355 
Jones & Whitlock, Df a contrarp opinton, that by bis pleading of Non AF 

ſumpſit, he hath waived this benefit. And ſo without any kurther debate at this 
time, it reſted upon a Curia ultecius adviſare vult, and ſo by the Rule, this Caſe 


5 


was adjourned to a further time. | by TT 
Afterwards, (S.) Termin. Hillar. 1 Caroli Regis. B. R. this Caſe was moved Termin. Eil. 
againe. The ſame crro2 moved, and inſiſted upon, as befoze. - | 1 Car. reg. 


The Court now upon the firſt apening of this, were ok opinion, that this is an B· K. &c. 
Erroꝛ apparant; becaule as it is here laid by this generall allegation of Licet cepius 
requiſitus , he cannot take any travers, to it; but he ought ſpecially to have zUe>g- 
| ed the requeſt made both foz the time and place where it was made, fox this ought co 
»2*ceve the per foꝛmance of the pꝛomiſe, this being the eſſenciall part of the pꝛo- 
miſe, other wiſe it is, where the requeſt is not fo eſſentiall, there it is not eraver- 
ſable; and there it is lufficient to be laid, with ſuch a generall allegation, of Licet 
ſepius requiſitus, becauſe there not traverſable, noz any Jlue to be taken 
thereon. | - = ; | 
The Court at this time, gave a further dap, to ſearch fo2 the Pꝛeſident of a fo 
mer Judgment cited, and ko; otheer Pꝛeſidents in the point, to make this as a 
leading Caſe fo} the future. | - 
It was after wards urged fo2 the Defcudant, that this is no Erroꝛ. 
Notwithſtanding the Objection made, being, becauſe the averment here is geue⸗ 
rall, witha Licet ſepius requiſitus, without any place, oz time expꝛeſſed; pet this 
here is good, being after a verdict, this hath made all good, as to the omiting of the 
place, where the Request was made; the zeaſon infoꝛced to make this to be an er⸗ 
202 , becauſe there is no place fog the venice facias, but this is admitted, by the Plea 
of Non aſſumpſit, like unto the Cafe of 18 E. 4 fol, I6,17. where a Plea by du⸗ 18 
reſſe admits the Bond, and la here in this Cale, ae it was urged. 1 7 
It was chen urged foz the Plaintiffe, that this Judgement is erroneous, fo? the 1 
erro} befoze infiſted upon ; and ſo was it accomingliy adjudged, 35 Eliz. in Steawk- 34 Elix. &c. 
leyes Caſe, in poin: of the Reqneſt to be cettainlp laid in the Declaration, but if fn 
the Declaratian the day of the Requeſt is certeinlp laid, and che Defenvant pleads 
Non aſſumpſit, this pcradventure, as it was alleoged, may be good, after a ver- 
dict. | | | 
Dodderidge. In anſwer to that which hath been Objected, the Plea of Non aſ- 
ſumpſit, is no admittance of a requeſt made, and the Book remembzed of 18 E. 4. 
doth uot come unto this Cale, and although the Plaintiffe makes the pꝛomiſe, pet it 
no requeſt be made, there can be no bꝛeach of pzomiſe , the pzomiſe being made, to 
be perfozmed upon requeſt. „ N 
Crew chief Iuſtice. The requeſt here, is patcell of the bargaine, and foz this 
Caule, no bꝛeach can be of this pzomiſe, without a requeſt made, and the Plaint ffe 
in bis Declaration ought pꝛeciſely to lap the requeſt made, both foz the time and 
place, this being a rca'l part of the pꝛomiſe, and therefoꝛe the ſame ought co be laid 
really to be done, foi to make a good byeach ofthe Pꝛomiſ ee. | 
The Pyeſident which was, Termin. Pa ſch. 30 Eliz. iu the Court of C. B. Rott. Termin Paſc. 
454. Eldridges, 02 Eaſtdridges Caſe, was a ſtronger Caſe, then this here is there eee GB. 
it was in the Cale of an Executoz , the debt due by the TeRato?, the aſſumpſit by gc 
| the Erecuco), who (aid, fazbear a little, and J will pap por, upon requeſt made. In 
| au Action upon the Cale bzaug ht upon this his aſſumpſit; in the Declarztion, the re- 
gueſt laid generally, with a Licet ſepius requiſitus; upon Non aſſumpſit pleaded, 
it was found fo the JPlainfke, had his Judgement. ATTait of erroz was bought, 
aud this general alle gat ion of te rcqueſ n error, and inüſted upon“ In 
gn. | this 
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James Caſe. 


this Cale it was clearly held, that che requeſt ougbt co appear certainly to be laid 
in the Declaration. And koꝛ this erroz the Judgement was reverſed, 

Another Cale there was here in this Court, which was the Caſe of one Iames. Jn 
an Action upon the Caſe bzought upon a Pzomile , foz che not delive)p of a hozſe, 
which the delendant did aſſume and pzomile co deliver to the Plaintiffe at Roche- 
{ter,upon requeſt, In the declaration, the Requell laid with a generall allegacion, 
of Licet ſepius requiſitus, upon Non aſſumpſit pleaded, a verdict was found foꝛ 
the Plaintiff , who had his Judgement, a (Uzi of Erroz bzought , and the 
Judgement reverſed fo? this erroz , becauſe che requeſt was not cercaiulp, and ſpe- 
cially laid in the Declaration; and ſo in this p2incipail Cale, this is a clearerroz, 
and acco2ding to the fozmer Judgements in point, the. Judgement ought to be rever⸗ 


fed. | 


6 Jae. B. R. 
dec. 


29 Eliz. lib. 
Entries. f. 2, 


Judgement 
reverſed per 


curiam. 


Action of 
Debt. 


Whitlock Iuſtice. Avmit that here he had pleaded a releaſe, quid inde, what 
would this have done. It is here to be conſidered, whether this requeſt be mat ter of 
ſubſtance oz not ; if ſo, that it be matter of ſubſtance,cheu he cannot have his Judge- 
ment, 6 Lac. B. R. between Hill aud Wall; the like Caſe was adjudged in a TAzit 
of Erroz, and held clearly, that the requeſt ought co be certainly laid, and expꝛeſſes 
in the Declaration, o2 the lame not good. T | 

Dodderidge agreed herein. In 29 Eliz. there was the like Cale alſo adjudged 
in point, vide, the Book of Entrees. fol.2. - 

The whole Court agreed herein, that the Judgement gibenlin the C. B. is clear- 
ly erroneous , fo this omiſſion in the Declaration, of laying the certain time, and 
place,of the requeſt made; and foz this cauſe, by the Rule of the Court, nullo con- 
tradicente, the Judgement was reverſed. 


Thomſon Plaintiffe , againſt Butcher 
Defendant. 


2 an Action of Debt upon a Bill of 61. 13 s. 4 d. the defendant demands Oier 
of the Bill. In which, after this clauſe, (S.) In cujus rei teſtimonium, this 
Clauſe was added, in the nature of a Proviſo, P2ovivev ne vertheleſſe, that the ſaid 
61138. 4 d. is not ta be paid, untill ſuch a one hath had a recovery, in ſuch an Acti⸗ 
on, oz ſuite which he hath hanging againſt the Plaintiffe, upon a Bond of 200 l. 
conditioned fo2 ſaving harmlelle,oz hath made an end of the ſaid ſuite; and then the 
concluſion was, dat. eiſdem die, & anno. Upon the demand of Oyer, the ſame was 
all, both the bill. and proviſo, eutredof Recozd. To this the Defenvane ple ads in 
Barre, that no end was made of the ſaid ſuite, upon the bond of 200 l. noz any re- 


covery had, but that the ſame fill depends; aud thercfoze accozding co the Proviſo, 


the ſaid 6 1.1 3 s. 4 d. demanded by the Bill, is not to be paid the Plaintiffe, having 
commenced his ſuite foz this, befoze his time limited, by the Proviſo, to habe pay- 
ment made of this. | „„ 1 

The Plaintciffe by Replication ſbews, that an end was made of the ſaid ſuite, up- 
on the Obligation of 2001. by a compoſition of 20 l. given, and accepted, in full 


ſatisfaction ,” and diſcharge of the ſaid ſuite, in plenam ſatisfactionem aRionis 


prædict. and that ſo the 61.13 s, 4d.now demanded, is to be paio unto bim. The 


defendant , by Rejopnder pleads,that no ſach end vas made of che ſatd ſuite, prout. 
kn = Alus jopned, upon chis a Trial had, and a Uervice foz the 

At was moved foz the defendant in arreſt of Judgement, chat the Plaintiffe oughe 
not to have his Judgement, becauſe out of chis matter of fact, thus found fo the 


- Plaintiff, (S) the end of the ſaid ſuite,upon the Obligation fo; payment of 2001. to 


be by compolicion of 20 1. given in latisfactton, and diſcharge of this; out of this 
wa i 1: 


1 WF 


—_ 
—_— 


matter of fact, found fo2 the Plaintiffe, arileth tols matter in Law, (as it was ur- 
ged) which makes againſt the Plaintiffe, ſo as he cannot have Judgement, aud this 
is, the giving of 20 l. in ſatisfaction of the Obligation of 2001. which in Law is 
not good, fo? that 20 l. cannot be a ſatis faction fox 200 l. Fox the Plaintiſfe to have 
 bts Judgement, It was urged, that the 20 l. is not given in ſatisfaction of 200 l. 
which cannot ſo be by law, ae it mult be agreed; but the 201. by compoſition was 
given inſattsfaction,and viſcharge of the ſafd luice upon the bond of 200 l. and that 
this is good, and che Iſſue was onlp, whether (uch an end was made by compoſition, 
and a great difference there will be, where 20 l. is pleaded to be paid in latisfaction 
of 200 l. (which cannot be good) fo? that 200 l. cannot fo be ſatisſied, and where 
thc ſame is pleaded, ro be given in ſattstact ion of a ſuite, and oł an Action depending 
to; the 200 l. this is good, and may ſo well be, and fo is the Caſe here; fo the ſub- 
lance ofthe Plea here, is the compoſicton, and not the papment of the monep; and 
the Jury have given a Uerdict foꝛ the Plaintiffe, and have found the ſaid Compoſiti- 
on to be, as the (ame was pleaded by the Plaintiffe. Coke 5. pars. fol 43. Nichols cp, 5. pars. 
Caſe. Debt bꝛought upon a ſingle Bill, the defendant pleads payment, without f. 43. in Ni- 
au arquittance, upon this they went to Illue, and found koꝛ the Plaintiffe, there ad- % Cafe. 
judged, although papment without an acquitt ance, is no Plea, and ſo an Iſſue jopn- | 
cd upon a thing not materiall ; fo2 if he papes, without an acquittance , the ſingle 
Bill, ſtill remains in foꝛce; but becauſe an Iſſue was there joyned, upon an affir- 
mative , and a Negative, and found fo2 the JIlaintiffe , this adjudged to be apded Stat of 32. H. 
by che Statutes of 32 H. 8. and of 18 Eliz. and there judgement was given fox the 5. & 18 EA. 
Hlainttff, and this affirmed in a CUzit of Erro. : Sg 
1. Whitloock Iuſtice. Mere the 20 l. was given in plenam ſatisfactionem 
actionis predictæ, and not in ſatisfaction of the 200 l. ano notwithſtanding any 
thing which appears in this Recoꝛd, he map ſtill have remedy, fo2 the 200 l. the 
OY here ought to have his Fudgement , accozving to the Uerdice given fo 
W | | | 
2, Tones Juſtice agreed herein, that Judgement ought to be given fo? the 
Plaintiffe. If this Proviſo here, be no condition, noz pet any parcell of the Bill; 
then it is very clear againſt the Oefendant- foꝛ then they are at Iſſue upon a void 
ching, and there is then no difference between this Cale, and Nichols Cale ; befoze 
remembꝛed, and here apded by the Statutes of Ieoffailes, after a verdict, as there ic 
was, becauſe the Jſſae did atiſe upon a void matter. But ik the Proyiſo, be parcell 
of the bill, oz if it be in the nature of a condition, there it map be che mote doubcfall, 
bp 40 E. 3. f. 2. an Obligation without this clauſe. In cujus rei teſtimonium ſigile 40 E. 3. fl 2. 
lum meum appoſui, pet this is good; here the Proviſo ſhema, when the 61, 13 8. 
4 d. is ts be paid, and if it be no parcell of che bill, then the ſame is in the nature of 
a Defealance, oz condition; if a condition, then the Bar is good, aud iſſue good and 
found fo2 the Plaintiffe, and ſo good, that there ought to be a cecovery, in ſuch a 
ſuite in B. R. 02 an end made of this, befoze the money demanded to be paid, and the 
20 l. here given, was to have an end ofthe ſaid ſuit; and ſo it was ended · 7 
In Cale of an Obligation, it is clear, that after che Sap, ow which it becomes 
due to be paid, acceptance ofa leſſer ſum, is uo ſatisfaction ofthis in Law; other- 
wiſe, where it is befo2e the day; but here the 20. l. is not given in ſatisfaccion of the 
bond of 200 1. but the ſame is given in ſatisfaction and diſcharge of the ſuite, and 
fo this Proviſo hath relation wits a Condition, the 61. 138. 4d. was due here ta be 
paid to the Plaintiffe; his Action well babught fox the lame, and having a verdict, 
Judgement ought to be given fo2 the JPlaintiff. . Th erg 
3. Dadderidge Juſtice. In this Cale Judgement ought to be given fo: the 


By 
. 


Talafttiffe. | „ 'a ira ans > | 
1. It is here to be conſidered, whether ehis Proviſo be parcell of the Bill, 02 as 


a condition to the ſame annered, oꝛ as but a vaine and idle clauſe inſerted, upon the 


whole.matcer, if be parc of the Bill then it is not idle, becauſe this teuds to che. 
| - mat 
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matter; appolucs a dap and une of paymem, oas yaty lone Peyenoancy upon thts 
which goes vefoze; and therefoze this ought to be, either parcell of the dcev,o2 a con- 


dition unto this annexed. 


Object. An Dbjection hath been made, that it is not parcell , becauſe it comes 
in after this Clauſe, Incu jus rei teſtimonium. | 

Reſp. This is Reaſon, becaule the ſaid Words are not alwapes of neceſſity, to 
to make the concluſion of the Deed, foꝛ a deed is good, dated without the Clauſe, In 
cujus rei teftimonium,, if it be ſealed, the ſame is good, and the ſaid clauſe is not of 


ſuch fozce, as to make the deed void, tf it be wanting; log if che wozds in the deed 


contained, are ſufficienc to bind him, and this is by him ſcaled and debverco, 
this is goad and ſuffictent. So that this Proviſo map be part of the deed, But ik 
it be no part of the deed, vet the ſame is a Claule pertinent to the decd; if it be put 
in, and ſubſcribe» to the deed befoze the ſealing of this, it is then part of che Deed, 
if ic be after the ſealing, pet it map be as a Condition annered to the Deed. =} 

Object. It hath been Objected, thathe did not demand Oyer of the condition. 

Reip. As to this, the ſame is not requiſite. Ik ell be entred of Recozd ; this is 
good, although the lame not demanded , this being only fog Infozmation of the 
Court, and of the party; lo that it is not matte riall at all, whether the ſame be parcel 
of the Bill; 02 a condition annexed to the deed, and ſo it is pertinent to the decd, fox 
this ſetes down, and puts in certain the day of payment, ac which time the ſame to 
ought to be paid, aud befoze which time not. | 

Object. It bath been further Objected, that 2 ol. paid, where 200 l. was due by 
the Obligation, and this 201. given, and paid, in ſatis faction of 200l. which by the 
Law cannot be. | | 

Reſp. As to this, by this, there was an end made of the ſaid ſuice , if Iſſue had 
bcen taken here, upon the point of ſatisfaction, peradventure , this would not then 


| have apded him; vut the ilſue here tried was, whether ſuch an end was made of the 


Coke. 1 pars. 
Nichols Caſe. 


Judgement 
for the Plain- 
rift, per Curi- 
am. 


ſaid ſulte, as by the Plaintiffe in his pleading was allcvged co be, and the Jury 
bath found this matter fox the Plaiucifce. Alſo if the Law be ſo, that 20 l. cannot be 
paid, in ſats faction of 200l. pet 20l. may well be paid to end a ſuite fo2 200l. and 
this may well be (o done by the law, and this is che mat er in iſſue here between 
the parties, which the Jury hath found foz the Þlainiiff; and ſo accopding ta the ver- 
dict, Judgement oughc to be given koz the Plainciffe, | : 

4. Crew chief Juſtice agreed herein, as the iſſue here is jopned, and found, and 
ſo all to be taken together, dated, as afozeſatd, the iſſue, and verdict; and by the Re- 
co2d it appears, that this Clauſe , 02 Proviſo, is parcell of the bill, the 6l. 138 4d. 
to be paid, either upon the recovery in the Action, 02 upon an end made of the lain 
ſuzte ; this put in Iſſue to be tryed by the Jury; the end alledged to be made, by pays 
ment of 201. foz to end the luitc, foz the 2001, It muſt be agreed, that after the dap 
that the ſame is due, 20l. cannot be paid in latisfaction of 2col. but here it is not lo, 
the 201. being paid, to end the ſuite fo; 200l. and this is good;# beſoze the day that 
the ſame was due, 20l. may be well given, and ſo accepted of, and good in Law, 
ſo} to [atisfy 100l. befoze the day that the ſame was due, oꝛ this map well end a 
ſuite fo2 100l. the Proviſo here, ts part of the Bill, foz (his doth expzeſle che day 
and time of payment of the 61. 1 3s. 4d. | 

Coke 5 pars Nichols Caſe befoze mentioned, is a very ſtrong Cale, payment 
there pleaded upon a ſingle bill, without an acquittance, this not good, but going 
to iſſue upon this, and verdict found fo2 the Plaintiffe, this is now made good, and 
apded by the Statutes of Ieofay les. And lo the Plaintiffe here ought co have his 
Judgement. 5 > | 

The whole Court clear of opinion fo the Pla inttffe, and accozdingly, by the 
Court, Judgement was given fox the Plaintif. 


Parrer 
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Parret Plaintiffe , againſt Parret 
__ Defendant. 


IN an Action upon the Caſe bzought fo2 ſcandalous wozds ſpoken by the Defen- Words. 

dant of che Plaintiff, The wozds were laid to be theſe, (S.) Thou art a ſheep« 
ſtealer, upon Non culp. pleaded, a triall was had at Glouceſter Algtzes ult. and a 
verdict given foz the laintiffe, Bridgeman Serjeant, moved the Court fox the 
Defendant , in Arreſt of Judgement, that the woꝛds were nat actionable , being 
too generall, and doth not lap that he ſaid , that he had ſtole ſheep in facto. 

Fox the Plaintiffe, it was urged by Trattman, that the wozds are Actfonable, 
and to this purpoſe it was here adjudged; In an Action upon the Cale foz theſe 
wozds. (S.) Thou art a Hozſesfealer , and it was here adjudged, that the Action 
did well lie fo2 theſe words; being upon the matter (as it was urged) all one , wich 
this pꝛeſent Caſe. 

The whole Court agreed clearly, that in this p2incipall Caſe, the woꝛds are Jodgemenc 
ſcandalous, and well actionable; and therefoze by the Rule of the Court, Judge- for * 


ment was given ko} the Plaintiffe. = 


Whiteman Plaintiff, againſt Hawkins, & Uxor 
Defendants. 


Entered Termin. Trin 1 Car. Reg. B. K. 
Rott. 1016. 


an Action of Treſpaſſe , Quare clauſum fregit, peibes ambulando & tref 
Taſſas Anglice, ſheafs of cozne did take, adtunc & ibidem, exiſtens, and upon Treſpals 


Non culp. nleaded. a verdict found fo2 the Plaintiffe. Jt was moved in Arreſt of 
Audgement, that the Declaration was not good, being adtunc & ibidem exiſtens, 
but in the Declaration, where he layes the taking of the three ſheafs, omits theſe 
wozds (S.) ipſius quærentis, ſo that it is not ſec fozch in the Declaration, whoſe 
goods thele were, which were thus taken away, and lo ko; this omiſſion, the De- 


claration is bad, and uncertain. 
Dodderidge Juſtice. In 3 E 4. fol.21, An Action of Debt bzought againftthe 3 K. 4. fol. 2:3 


Pꝛiozeſſe fo2 Kae, anv declares, that he was retained by her Pꝛedecefldur, but 
doth not ſhew in his Declaration who it was that retained him, and therefoze it was 
there held bad and uncercaine , and fo? this cauſe abated, foz this is not luppiped, 
and ſo is che Cale in Plowdens Commentaries, fol. 84. in Partridge and Stranges Judgement * 


Cale , and ſo here in this Caſe. | yu querens 
The whole Court agreed herein, that fo; this omilſion the Declaration here is not 5 F ogg der 


tru and therefoze the Rule of he Ton was , Quod querens Nil capiat per 


Gilberd 
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Gilberd Plaintiff againſt Rodde 
Defendant. 


Nan Action upon the Caſe fo? ſcandalous wozds, ſpoken by the Ockendant, of 

the Plaintiff, veing theſe, (S.) Thou arc a falſe fox{wozn Knave, and thou haſt 
been Judicted fo Per jurp by 12 Men, and haſt compounded foz the lame; upon 
Non culp. pleaded, a berdict was given fo2 the Plaintiff. 

It was moved ko the Defendant, in Arreſt of Judgement, that theſe words are 
vot Actionable, being too general, and an Indictment is but an Accuſation, and the 
ſame may be compounded upon a juſt cauſe. | 

Obj. Dodderidge Iuſtice. As tothe Objection made, that an Indictment is 
but an Accuſation. | 

Reſp. It is ſuch an accuſation, as it is the voice of the Countrep, they repꝛe- 
ſenting the Body of the Count y. 

Allo foꝛ another reaſon, an Jnofcement is an accuſation of Recozd, ſo that lap 
all cogecher, an Jndicement is an A-culation, and ſuch an Accuſation which is the 


voice of the Countcep, and allo the ſame is an Accuſation of Reco ; the Tndict- 


ment being the Kings Declaration, and fo ſcandalous ; as to the wozds following, 
they make the matter tzonger, tyat th: wozds are getionable, (being) and haſt 
compounded {02 the lame: If he had ſary, and haftfled the Counticp koz the lame, 
theſe wozos had been weil actanable; here the wozds by him ſpoken do amount 
unto as much, fo he ſatd, that he had compounded fo the lame, which is an tmply- 
ed acknowleogement that he was guilty of this Crime And lo lay all the wozts 
together, that he was Indicted of 3Ic+j:cry, ano had compounded fo} this, this is 
a very great ſcanval unto hun, and d this cauſe theſe wo2ds are well actionable, 
the Indictment being an accuſation ok Recopy, 

I one laith, that ſuch a one hach been arreſt; d fo2 Felony,and hath fled the Coun- 


trep loꝛ it, theſe wozds are (ſcandalous, fo2.upon his flying, an Inquiry ſhail be made 


of his goods, and therctoze Actionable : And lo in th's principal Caſe, the wows 
as they are laid, and taken alcogetver, are very ſcandalous, and well actionable, and 
lo the Plaintiff ought co have his Judgement. 

Jones Juſtice. The woꝛds here are well actionable 2 If one ſaith of another, 
that he is foz\wozn, theſe wozds are not Actionable ; but if the wozds go further, 
and ſaith, in ſuch a Court, there cheſe woꝛds are actionable. 

It one ſaith of another, that he is Indicted, no Action lyeth foz theſe woꝛds; 
but if he (atth, that he was Indicted and Convicted, foz theſe wozos an Action well 


Ueth : In «his pꝛincipal Cale the wozds are ſcandalous and actionable, and therefoze 


the Plaintiff ought to have his Judgement. | 
Whitlock Juſtice agreed herein: If theſe wozds (hall be ſeveres and laid by 
themſelves, no Act ion will then lie foꝛ them; but they being all of chem con joyned 
and laid cogether, are (candalous, and well actionable; here fo; theſe words, (S.) 
Thou art foꝛſwoꝛn, no Action lieth ; but here he pꝛoceeds in his wezds, and there 
by he inter gets bis meaning, and haſt been Indicted fox Per jurp, and haſt com 
pounded ko} thts, here theſe wo2ds laid, and taken altogether, are ſcandalotts and 
well actionable, foz now by theſe his ſubſequent wopds, he ſhews his meaning, that 
ee that he was kozſwozu in a Judicial Court, and that he was Indicted 

2 ü. | | 

* This the matter of charge laid upon him by the other, and this cannot be toben 
away, but remains a bit and a ſcar, and cannot ve taken away but by matter of 
Recozd, 


—— — — 
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Recodd, (S.) by Trypal invicced fo} this; the next matter is, and had compounded 
fo2 this, this is a confeſsion of the fact, ſo that thele woꝛds laid altogether are ſcan: 
dalous, and well actionable, and therefo2e the Plaintiff ought to have his Judge 
ment. . = 285 

The whole Court agreed, that the woꝛds are ſcandalous, and well actionable, 
and that Judgement ought to be given fox the Plaintiff: The reaſons of this their 


being the Kings Declaration, and the voice of the Countrep, the Jury repꝛeſenting 


the Body ok the County, and ſs (candalous ; and ſaying further, and haſt com- 


pounded fo2 this, this is a confelston of the matter of the Andictment co be true, fo 
fatetur facinus qui judicium fugit, ſo the wozds are ſcandalous and well action- 
able, and therekoze the Rule of the Court was, Quod judicium intretur pro 
querent. : 


Blackſtone Plaintiff, againſt Martin &. Uxor 

Defendants, 

Entred Termin, Trin. 1 Car. Reg. B. R. 
Rott. 773. 


Na Scire facias, in the nature of an Audita quærela, the Plaintiff ſhews, that 

3 Jac. Sir William Blackſton being ſeiſed of Land in the Panoz of D. and of 
other Lands, and he being ſo ſeiſed, 3 Tac. he acknowledged a Statute of 400 l. 
that he had part of the Land ſubjecc to the Execution, aud as ſeiſed of it, which 
was taken in Execution, there being other Lands in the hands aud poſſeſſion of the 
Defendants, ſubject to the ſaid Execution, and not extended; upon this, the Scire 
facias here bzought, in the nature of an Audita quærela, fog to be relieved againſt 
them by way of contribution; this Tic directed co the Sheriff of Suffolk, the 
Plaintiff being a Feaffee of Sir William Blackſtone, and pays to be reſtozed un- 
to his Land, and to the Pofits of che ſame, and to all which be hath loſt, bp this 
extent thus taken out, and laid upon his Land: The parties were at Iſſue upon 
the ſeilin of the Plainciff, and a verdict found fo the Plaintiff. | 

Bankes and Davies moved divers Exceptions in arreſt of Judgement, and fhew- 
ed, that there was a fozmer Scire facias in this cauſe, and that after Uerdict, Judg- 
ment was arreſted, becauſe the trial was miſtaken, foz having this zit out of the 
Chancery, and being at Jlſue upon the ſeilin, and this ſent down out of the Chan» 


Judgement being, becauſe an Indictment is an accuſation of Recozd - The ſame 


Judgement 
for the Plain- 
ti, tec. 


A Scire facia:. 


cery to the Biſhopꝛick of Durham, to be cryed; they failed in this, and therefoze 


after Uerdict, Judgement was Arreſted, becauſe the ſame ought to have been firlf 
entred in this Court, the Chancelloz to come wich the Recozd, aud chis Court to 
bade awarded the Tryal ; upon this, a nem Scire facias now is bought, and in this 
a Tryal bath been at the laſt Alliſes by dekault; foz matter nom in Arreſt of Judg- 
ment, it was urged, that it appears bere by the Jlainciffs own ſhewing, that the 
Statute was acknowledged, 3 Jac. And his Land extended, that he ſyed fozth a 
Scire facias, in the nature of an Audita quzrela, by which it doth uot appear that 
he was tenaut of this, and of other Land, at the cime of the Execution ſued; but 
he ſhews, that he was a Feoffee of Sir William Blackſtone the Conuloz, and ſo 
p2aps by this to be relieved; whereas he ought to have ſhewed, chac he was Te- 
nant at the time of the Execution, as appears by 22 E. 3. Fitz. tit. Execution, 
placito 137. No Contribution to be ** the party himlelf, which ä 
| 
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Coke 3 pars. 
= WE, 


21H. 7.f. 7. 
c. 


"tbe Starute, (as it was urged)noc yes fox his Feoffee, who Hall not be in betier 


caſe then his Feoflop. | +; + | | 

And by 27 H. 6. Fitz. Execution, placito 135. the Deir is not charged as Deir, 
but pꝛiucipally as terre Tenanc, and the Heir is not to have Contribution, as ap- 
pears, Coke 3 pars, in Bir William Harberts Calc - - | 

To the Exceptions taken, anlwer was made by Tratman, & Bridgeman Ser- 
jeaut, foz the Plaintiff, becaule he ſaith that he was tenens, and it deih not appear 
quando tenens, foz that if he wos not tenens at the time of the extent, he can then 
have no Scire facias; this is in a Tir, & dicitur breve, quia rem breviter enar- 
rat, like unto the hit of Monſtraverunt, & quod per mittat, in which it is not 
needful to ſhew and make Expzelsion of all Circumſtances, no moze here in this 
but foz to take this E xceptiou, the party now comes here too late, foꝛ he hath an- 
peared to the Scire facias, and ſo by this he hath confeſſed him to be tenens, uke un- 
co the Caſe, 17 Eliz. Dyer, fol. 341. where the Demandant in a Formedon, is 
eſtopped, by reaſon of his Wit againſt the Tenants, be is eſtopped to ſay they are 
not wennde uss ein 6 apperatice:to.the Seire facias, be is eſtoppid to ſay 
he was not tenens, by 21 H. 7. fol. 7. & Fitz. Nat. Brev. fol. 105. the Audita 
quærela is in the nature of a complaint ia the Chancery, by 16 Eliz. Dyer, f. 332. 
this is well returned in the Chancery, if an Audita quzrela, and ſo if a Scire fa- 


clias. : 


It was furthee urged, that upon all the parts of the Whit taken and laid toge- 


ther, it Chall be taken and intended, that he was tenens tempore brevis. This 


firſt begins, ex gravi quærela, this ſhall be ſo intended, that he was Tenant at the 
time of the Tic, otherwiſe he had uo caule to complain; and Tits are ſo called, 
becauſe they are penned bʒiefly to contain the ſubſtance of the matter, and this is 
ſufficient, 5.E.3.f.150. new Pyine, & £1097. old Pine. 

Termin. Trin. Caſe 23. Jn an Action of Trefpaſs, foz taking of his Cattel, 
and detaining of chem, there this Nule is put, (S.) hen one wozd map have a 
double int endment, (S.) one acce2>mg to che Law, and another againſt the Law, 
that intenoment Halt be taken, which is acc oꝛding to the Law, and this by a rea- 


gravata; Whether we are to intend this ta be ſo, this we 


rhe exuſe uy 


kaction 


— 
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faction to call m the other party toz to ayiwer, and ye is not to ſhew in this Whit 
all che whole matter in luch pꝛecile certaincp, as it bathbeen objected. _ 

As to the matter objected of. diſcontinuance, there is ns diſconttnuance at all; i: 

ment ought to be given fo} the Plaintiff. | 

2. Jones Inſtice agreed herein, that the Plaintiff ought to have his Judge- 
meuc- 5 ” 

Two exceptions have been taken, which are onelp material. | 
As to the concinuance, a general contiauance, coram domino regi, but here it 
is dicto, &c. pet tuis is good. | „„ 
As to the Iſſue, the Chancery might make the award, not to pzocced further there, 
but to deliver the Necozd in B. R. | 

As to the two Exceptions taken; the preſidents are to have a Scire facias in the 
Chancery, oz an Audita quærela in B. R. ozinC. B. as one ok the Þzothono- 
taries there, 20 pears ſince, in a cauſe there did infoꝛm me, and then they ſhewed pꝛe⸗ 
ſidents to the Lozd Chancelloz, to warrant thts, F N. B. and 29 E. 3. a Scire fa- 
cias lieth, where one Conuſee is charged, and others omitted; the reaſon of this, 
becauſe the Court, which hath power ta grant execution, might have granted a 
S$cire facias. x 1 

As to the other point, 7 R. 2. Fitz. Admeaſurement de Dower, placito 4. 
Guardian in Chivalry, the ſecond ſhall not have this, where the Guardian aſſigns 
over: If it appears that he was tenens, he map come co the Land ſince the extent, 

pet it ſhall be good, upon this reaſon, that a Scire facias and an Audita quærela, 
ougbt not to be ſo certain as a Declaration, being onelp a zit to be dilcharged 
where the party ſatch cenens, it ſhall be intended of Free-bold, at the leaſt : It is 
alſo here ſaid ad damnum, which cannot be to his damage, if he was not tenens at 
the time ok the extent, and ſo upon the whole matter, as this Cale is, Judgement 
ovght to be given fo2 the Maintiff. „ 

3. Dodderidge Juſtice, It is here aſtedged. that he was Tenant of the Land, 
and that the exctution ts to his grief, and his Pꝛaper is, to be retozed tothe Pyofics 
of the Land, from the ume of the liberate , whether this Wlhic be good, oz not, is 
the queſtion. > 

The ſecond Point, Whether he ſhall have a Scire facias, 02 an Audita quæ- 
rela, | 
A Conuſo2 of a Statute ſhall have a Scire facias, 4H. 8. Dyer, and thcre an old 
Book cited; here this is a ſpectal Scire facias, fo; by this he will not onelp have the 
polſelsion, but would alſo be reſtozed unto all the mean p2ofics, at the time of the 
liberate; and it appears not by the Recozv, that he was then Tenant. 

This Laſe cannot be taken by Jutendment, fo2 his pꝛaper is to be reſto2cd co the 
Þ21ofics of the Land, fromebe time of the liberate ; and to have this, he ought to 
make it appear upon the Recozd that he was then Tenant, otherwiſe he cannot have 
any benefit thereby, and this he hath not here lo done; and it ſhall be a very ſtrange 
intendment, foz to intend one to be Tenant ok the Land, foz anp longer time thev 
be bimſelf ſaith that he is Tenant. 

Intendments by the Law ſball be of pꝛobabilities, as fox to intend a thing, in 
mitiorem partem ; but it is very impꝛobable, chat he which is Tenant this dap, 
ſhould be intended to be Tenant, long time befoze that he himſelf laith he was Te⸗ 
nant, be bath ſomething to do with the Land; he ſaith here, that he was Tenant 
at the time of the Scire facias, | | 

As to the other point, Whether he ſhall have a Scire facias, 02 an Auditg quærela: 
This Scire facias here is ſpecial in the nature of an Audita quærela This Scire 
facias is good and ſufficient, fo; now the ſame is returned in Chancery, and is a 
Reco2d ok theChancerp, and therefoze he 3 have a Scire facias, the Judg- 

— r 2 | ment 


the Caſe ; foz upon view of the Recoꝛd this is well apded, and lo in thig Caſe Judg- 


„ K. 2 Fitz. 
&c. 
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ment being there in this Cafe, upon the Statute of 23 H. S. when the Recozd is 


therein che Chancery. 


As to the Return, this is well there in che Chancery, foz it ought co be to the 
ſame Court where hehad receive it. 15 

And there is no diſcontinuance here in the Caſe, in Termin. Hillar. pzaps an Jits 
parlance,coram dicto domino regi, until Termin. Paſch. this is true, & ei con- 
ceditur, ſo the Entry was; this is tull, though the Ring dye befoze the day given; 
this ts no dilcontfauance, petit licentiam interloquendi, dicto domino regi. 

The ſole doubt in the Cale, becauſe he ſaith that he was tenens at the time of 
the Scire facias, and by his Paper, he would be reſkozed to the PÞzofits, from the 
time of the liberate ; and fo at this time, fo2 this cauſe, Judgement ought to be 
given againſt the Ylainciff. 

Crew chief Juſtice, The Recozd is coram domino regi in Cancellaria, a 
Chancery Recopd, eſt quzrela, a complaint. 

As to the Objection made, becauſe he doth not lay that be was Tenant at the 
time of the liberate ; it is good to lee the preſidents in this how they are, che Plains 
tiff here complains, that his Land was taken in execution; by this it is co be in- 
ferred, that he was in poſſelsion at the time of the liberate ; this the ground of his 
complaint, that che Connuloz had moze Land not exteuded, aud his Land onelp exs 
tended ; alſo he is here pars gravata, and it is here laid to be done, contra legem 
terræ; if his Land was not ſo taken and extended, he had no cauſe then to com- 
plain, and this is a very ſtrong iuference out of the Recozd, that this was his land - 


And the Defenvant here admits him co be Tenant, and that he is the perſon who 


Termin. Hill. 
1 Gar. R. B. R. 
Te. 


bath cauſe to complain; but he ſaith, that he hach not any ſuch Land, it appears 
here by the verdict, that the Land was omitted, he ought to have the poſſelsion, o- 
ther wile it could not be taken away from him, 16 Eliz. Dyer, it appeateth where 
be is to have a Scire facias, and where an Audita quærela, when the Recozd is 
here, by 21 H. . it is here fixed; fo; the p)incipal point, becauſe be ſaich that he was 
tenens cenerally ; as ts this. wiebout any furcher debate, at this time it reſted up- 
on a Curia adviſare vule, and fo hy tlie rule of the Court, this Cale was ad journed 
to a further time, foꝛ the Court to be better ſatisfied herein; but by Crew chief Ju- 
ſtice, the Plaint ilf ought to have his Judgement. | 

Afterwards, (S) Termin. Hillar. 1 Car. R. B. R. this matter was moved again, 
and argued by Counſel on hoth ſides, and by all the Judges. 

1. Whitlock Juſtice. This TU1Iit is a Scire facias, in which the Plaintiff ſbews 
that he is ſeiſed of the Pelluage and Land, at the time of the Execution; the De- 
fendaut ought to have ſhewed, that he was not tenens, he admits him to be tenens, 
and that be is the party grie ved, but takes Iſſue, that Blackſtone was not ſeiſed of 
the Land, tempore executionis: A Scire facias differs verp much from Declara- 
tions, all things not to be ſo particulertzed in a Scire facias, and this doth accoꝛd 
with the Fan ; here the Defendant hath taken Iſſue upon the ſeilin at the 
time of che Recognizance acknowledged - The nature of the Scire facias, is to 
turn all upon the Defendant, as appears by 34 Aſſiſar. Jn this Cale, foꝛaſmucb 
as the Defendant hath admitted the Plainciffco be the party grie ved, and a vervicc 
is found fo; the Plaintiff, and no matettal matter ſhewev in Arreſt of Judgement, 
Judgement ought therefoze to be given fo2 the Plaintiff. 
== Juſtice- In this Caſe the Platntiff ought co have his Judgement, 

s to the ꝛelidenta which have been ſhewed, they are of no great fozce and avail 
in this Caſe : Me co whom the Conuſoz paſſeth over his Land, ſhall be ſubjece to the 
Executiv : Ak one be ſeiſed of two Acres of Land, acknowledgeth a Statute, 
afterwards he makes two ſeveral Feoffments unto two men; che Land of one 
of them is extended, he makes a Feoffment over, the title of Action ſhall not be 
Tansferred over, oz tranſlated, ſo © is of Admeaſtrement of Dower. 7 

| 8 
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As to the Dbjection mave, becauſe it doth not appear that he was Tenant at the 
time of the liberate, agreed, if the extent be, and befoze che liberate, he makes a 
Feolfnenc over, bis Feofſee (hall have an Audita quætela, he haih no cauſe to 
complain until the liberate, and by this the mong doth begin. | 

As to the pꝛeſidents ſhewed, they come not home to this Caſe in queſtion ; here 
when he ſaith that he was tenens præmiſſorum, this is bnt in the nature of a Bill 
in Chancerp, fo2 to have a Commiſsion, aud in this, ſuch pꝛeciſe certainty in every 
reſpect, is not requiſite co be, as in Declarations : It ſhall be intended that he was. 
tenant, until the contrary be ſhewed by the other party ; the conftaut courſe hath heen 
ſo, and this is not to be altered, and there is very much equity in this Cale fot the 
JAaintiff, and therefoze he ought to have his Judgement. 

3. Dodderige Juſtice, agreed nom in opinion with them foy the Plaintiff. 
The matter refts onely upon this wozd, (S.) (tenens) and doth not lap, quando, 
Whether it ſhall be intended chat he was tenens at the time of the execution ſued, 
and ſo a party grieved by che ex ecution; it is ſufficient ko; him w ſay, that he was 
tenant at the time of the firſt Wie purchaſed, then the execution was ſued out, and 
che lame to his griek: J agree, that where a lawful execution is had againſt the Co- 
nuſoz himſelf, chat he (hall not habe an Audita Quzrela , here it appears by the 
Tit, chat he was tenant at the time of the firſt TT2ic, and he (hall be intended ill 
ſo to continue tenant, if the contrary be not ſhewed, (as here it is not) and lo he be» 
ing the party grieved, had juſt cauſe of complaint; and having a verdice found fo2 
bim, upon the matter put in Iſſue, and nothing material moved in arreſt of Judge⸗ 
ment, therefgze in this Caſe Judgement ought to be given fo; the {Plainttif. 

4. Crew chief Iuſtice. It is here ſaid, that he was tenens Meſſuagii, and of 
the capital Weſſuage of Blackſtones, and that Martin pꝛocuren one of them to be 
extended, minus juſte, & contra legem terræ; Blackſtone upon this, bzings this 
gravis quærela. 

The Dvjection which hath been made is of great fozce, if J cannot deliver my 
ſelf of chis by example and p:efivene, the Objection being, becauſe he doth not ſhew 
quando tenens, 'TUhether at the time of the Cxecution, if extended in the bands of 
the Feoffoz, his Feoffee ſhall not have an Audita quzrela. It doth not appear 
here when the liberate was lyed out. 

It is Objected, that he was not Tenant at the time, but lay all here cogether, 
and it doth well and ſufficiently appear, Blackſtone here hath bzought this Action; 
and it doth not appear that he was cenanc at the time of the liberate, as it hath 
been objected; but ehis doth well appear to be ſo, foz he ſaith that this was to his 
p2ejudice, & minus juſte, and pꝛays ts have the p2ofits of his Land to him deliver- 
ed, from the time of che liberate: the Defendant co this might bave anſwered, and 
ſaid, that he was not then Tenant; he hath not ſo done, but the contrarp, foz he hath 
admitted him to be tenant, and that the Land was taken from him in execution; all 
this is by him admitted, and this makes fo2 the Plaintiff ; and becauſe chat the De- 
fendant himſclf hach admitted of chis, J will not now make this a queſtion, whe- 
ther he was cenant at the time of the liberate, oz not. As to the Pieſidents, J have 
ſeen divers of them, and J have alſo examined che courſe and ulage, and J do finde 
the conll ant courſe to be ſo, as here it is in this Caſo; one pyeſivent ſhewey, which 
was 33 Eliz. Morley againft Lover, there ie was ſhe med how he was tenane, and 
that he was tenant at the time of che liberate, and all this there ſhewed- in certain, 
41 Eliz. Dutred againſt Toppe, in an Audita quzrela againſt an Aſſignee, ſhews 
the ſeilin, & adhuc ſeiſitus exiſtens 2 But in modern eimes, (S.) in the time of 
King James, all che pꝛelidents run acco2ving to the pzeſident of this Cale now here 

ton'befoze us [An ſo upon the whole matter, Judgement in this Cale ought Jodgemenc 
to be given fo the Plaintiff. And ſo accozding to this reſolution of the whole Court, _ the Plain- 
by the rule of the Court, Judgement was given, and ſo encred fox the Plaintiff, 


Wrothmeal 


33 Eliz. 4%. 


Ws 
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A prohibition 


11 H. 4. fol. 
$. &c. 


Wrothmeal Plaintifte , againſt Gill 
Defendant. | 


Anks movev the Court,foz a Pꝛobibition to the Eccleſiaſtical Court, the ground 
B and ſuggeſtion fo2 co have a Prohibition, he did gather aud collect out of the 


Bodp of the Libel, becauſe there the Parlon libelling fo} tiches, ſets fo2th no title 


at all to enable him to have the tithes, being onely laid, that he was the Curate of 
ſuch a Church; and doth not lay, chat be was admitted, inſtituted, and iuducted, 
fo2 that befoze induction, no Free-hold veſts in him, to intitle him to have the tithes, 
foꝛ Guratus non habet titulum, and by 32 H. 6. fol. 28. & 33 H. G. f. 24. he can 
have and maintain yo Action, neither a ſpoltation, noz treſpale befoze his Jnduc- 
tion; foz befo:e this, he is not intitled to the tithes, and a rcleaſe by him made ve- 
fo2e this, is not good, as appears by 11 H. 4, fol. 3. Commentaries, in Hare and 
Bickleys Cale. | 

Daodderidge Juſtice. By Juſtitution, habet curam animarum, the wozds of 
Tnſticution being, Inſtituo te habere curam animarum, curam tuam, & meam, 
ſo that Curatus is a Uicar, admitted and inſtituted, and the Law takes notice of 
a Curate, as appears bp the Statute of 35 Eliz. upon a motion there made by the 
Curate, as meution is made iu the ſaid Statute fo; matter of Recuſancy and Abs 
juration; and ſo Curatus, this tmplies a Parlon inſtituted z here bp the Libel it 
appears, that the Pariſhes name is Burton Cutberd, and it is mentioned that he 
is Curatus Eccleſiæ, rite, & legittime, admiſſus, & legittime inveſtitus, and ſo 
good and ſufficient, and by the Cannon Law, Inveſticus is taken fo2 inductus, 
and makes all the matter plain, and as if he had (aid, Curatus, admiſſus, & indu- 
cus, and this is good, - 

Whitlock Tultice agreed herein, if he had ſaid, rice & legittime inductus, this 
is good; here it is inveſticus, and this is all ene, & curatus inveſtitus, & in- 
ductus, implies inſtitutus: Curatus implies this, quia ad curam animarum, and 
ſo this is good and ſufficient. 

Crew chief Iuſtice agreed with them herein, that the ſurgeftion is good. 

Dodderidge. Nou have not the wozd, perſona, ſed Rector. 

The whole Court agreed in this, that if the truth of the Cale be ſo, chat be is 
but ſtipendarius, a meer ſtipendary Parſon, then this to be pleaded there, and if 
thep do refuſe this Plea, then chis (hall be a good cauſe to move fo2 a Pzoht- 
bicton. 

Banks made anſwer, that the truth of the Caſe is, that this is an Impꝛopꝛiatiou, 
and that there is neither Parſon, noz pet Uicar there, and ſo the ſuggeſtion is. 

Dodderidge. This is not to be, fo; then this ſuggeſtion ſhall be coucrarp to the 
Libel ; but plead pour matter there, as the truth of the Caſe is, aud then upon their 
mg there to give an allowance of this, then you map mobe foz a P)ohibi- 


And ſo without anp further debate of this matter, che ſaine reſted upon this foꝛmer 
direction given by the Court unto the Plaintiff in the Pꝛohibition to be by him pur- 
ſued : No Pꝛohibition granted, but that they maythere pꝛoceed. 
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Crazfield Plaintiff, againſt Turnor . Collins © 
5 Defendants, 


1 


Nan Action of Treſpaſs and E jectment: The award upon che Roll wis a- Ejechione fime 
goinl> both the Defendants, they both plead Non culp. Che firſt Pꝛoces, (S.) 
the Habeas Corpora agaiuſt them both, but the venire facias againſt one of them 
onely, one of them being onely named in this, they ptoceeded to a Tryal, and a 
verdict fo2 the Plaintiff again both the Defendants. | 

Crawley Serjeant, modes to have this amended, after a Tit of Erro) bzought, 
and this omiſsion aſſigned fo) Erro). 5 

Curia: The award upon the Roll is well, and this is the ground foz the venire 
facias, which is mave but againſt one, and ſo the fame is miſtaken, and doth varp 
— that which is the ground of it: The Diſtringas is well againſt chem 

t JJ. 8 ä , | a f 
Dodderidge Iuſtice. Tho Erro of the Clerk is amendable, accoꝛding co the 
Roll; where this is miſtaken, and is td be made agreeable unto that which is the 
ground of all, (S.) The award upon the Plea Roll, and this is plain; ſo here in 
this Cale, becauſe by the. Ples · roll it is to be inter partes prædictas: The venire 
facias being one ly ag aiuſt one of them, this is to be amended, and to be made conſo- 
nant and agreeable with the Plea- Noll. 1 

Curia. The venice facias is well amendable where it is milkaken, and to be made 
agreeable with the Plea- Roll; and this being after verdict, as this Cale is here is, 
the venire facias is te be atuended, and made to actoꝛd with the award upon the Plea 
Roll ; this being che ground to direct all the fabſequene pꝛoteedings, and this o- 
miſſion here is but vitium Cletiei, who sagt to have made the venire facias a- 
gainſt both the Oekendants, and not againſt one of them alone, as here he hath vone 
it, aud there koze this is to be amended. 

The whole Court agreed herein, and therefo2e by the Rule of the Court che fame 
was amended, anda Superſedeas granted to ſtop the former Superſedeas, had up- 
on the Mie of Erro, quia improvide emanavit, and the party to pꝛoceed iu his 
Mut ot Erro2, and to aſligu his Errozs without delay. 


Cable Plaintiffe, againſt Rogers 
Defendant. 


Nan Action upon the Cale foz a pꝛomiſe, fox not perfozming the award of ſuch „ gion 
to whom the Plaintiff and Defendant had ſubmitted chemſelves : The ſubmil⸗ upon the Caſe 
lion, by the Roacozd, was laid to be in this maner, (S.) That whereas viversquar- for promiſe. 
rels and ſuits were between the Plaintiff and the Defendant, fo2 and concerning _ 
Debts, Treſpaſles, and Jajuries : The ſubmiſsion was of all Debts, Treſpaſ- 
les, and Injuries, the Aſſumpfit was mutual on either part, to perfozm the award 
whtch the Arbitracoꝛs ſhould make. 5 | 
They awarded money, (S.) twenty Parke to be paid by the Defendant to the 
Plaintiff in chis mauer, (S.) the motety thereof in hand, pꝛeſently upon che award 
made, and che other moiety within ſir moneths next after the date ol the mn = 
Rt 2 relea 


312 


Termin. Mich. 1 (ar RB. R 


releaſes to be made by the Plaintiff : Fox not papment of the monep accozding to 
the award, an Action upon the Cale was bzought by the Plamntiff againſt che De- 
fendant, and upon Non aflumpſit yleabed, a verdict -was given .ch Platu- 
Crawley Serjeant, moved the Court fox the Defendane, in Arreſt of Judge- 
ment, aud offered two Exceptions to the award made, (S.) 

I. They have made their award toz money to be paid by the Defendant, and re- 
leaſes to be made of all Actions, Debts, Duties, Treſpaſſes, 4 Demands, lo that 
their award made, to have a releaſe made of Duties and Demands, is moe then 
is contained in the ſubmils ion to them, aud therefoze their award not watrauted by 
the ſubmiſsion, but ercceding the ſame, and ſo a void awarrr re. 

2. Thep have awarded papment of the money, to be made within ſuch a time af* 
ter the date of the award, which was made the ſame day of the ſubmiſsion. 

It was urged fo the Plaintiff that the award was good, foz the woyd Jojiiry, 
is a wozd of a large extent, and compzehends all Wzongs: and In juries, ve it in 
Debt, foz the non papment, oz in Detinue, fox detaining ol, &c. | 

Dodderidge Juſtice. The award here is good, and well made, and that acco2d- 
ing to the (nbmilsion. - „ 

As to the firſt Exception taken, that the award is larger then the lubmiſe ion to the 
Arbitratozs, being of all Trelpaſſes and other Jujuries, and the awatd 1s here 
made of all Debts, Duties, Treſpaſles : This doth not exceed the ſubmiſſion, fo2 
the wozd Jnjury is a general and large wozd, and compzehends in it ſelf all maner 
of w2ongs, be it in Debt, in not paying of it, oz in Detinue, in the detaining of 
Rent, this is an Injury: Injuria & damnum, are the two grounds foz the having 
all Actions, and without cheſe, no Actionlieth : If there be damnum, abſque ir- 
juria, 02 Injuria abſque damno, na Action lieth, but where there is Jnjury, In- 
juria, & damnum, and ſs do both of them iun together, there an Action well ly⸗ 
eth: Allo this wozd Jnjury, in it (elf compzehends all Demanos : The woꝛds of 
the ſubmiſsion, compꝛehends all wzoug, which onexnan by any wap may do unto 
another, being an Zn jurp, and tnctuves in i all matters of Equity, and alſo of 
Law, and ſo the award and the ſubmiſſion ds well accozvd. 

The ſecond matter objected againſt this award, that beze they have awarded mo- 
ney to be paid mithin ſuch a time, after the date of the award made. 

As to this, ſometimes by conſtruction, chis goes tothe making of the award, 
and this is not made befoze it be delivered up; the date of the award, is co ve con- 
ſtrued, the giving up o2 making of the award; where it is referred to a thing, not 
to be by wziting compulſarp, fo2 the ſubmiſſion here doth not binde co have this a- 
ward in wziting, an award not made, but by their delivery of the ſame, and if this 
be referred to a thing not to be by wziting, as an award which map well be made 
by wozds, and ſorefer co the date, ag a do, das, datum, being as much as to ſap, 
given up, which is at the time of the award made oz given up, although without 
anp date; fo2 if no date, then it is to be taken from the time of che veliverp of the 
ſame, fo2 a Deed is good, without any date, by the deliberp of the ſame, and ſo 
here it ſhall be taken to be at the time of the delivery, becauſe by the ſubmiſs:ou they 
are not bound to make their award in waiting ; and ſo in this Caſe, upon the whole 
matter, here is a good award made, aud well purſuing che ſubmiſsion, and to} che 
non- perfomance of which, the Plaintiff here had good cauſe of Action, and the 
verdict well given fo2 him, ano ſo he ought to have his Judgement. 

Jones Jultice agreed herein - But che award here is moze large then the ſubmiſ- 
miſgion ; and out of this, it is true, as hath been laid, that an Injury contains in 
it all which is contra jus: If one be bound to pay money to anotber at a time co 
come, this is no in jury till the time do come, at tohich time the ſame is to be paid, 
being due, and is not paid, by the non · payment this now becomes to be an Injury; 
but here the award is, that the Defendaut ſhonld pap money, and the bꝛeach is laid 
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in che non · payment ot chis, accozving to the award, and lo is within the ſubmu li- 
on, and the award ; and accoꝛding to the Book of 18 E. 4. the Lozd Lyſles Cale, 
although the award ba exceed the ſuvmilſian, pet i a death be laid in d ching lub- 
mitte o, as here it is, this is a good award fo this, although void la; the reſidue, be- 
ing not lubmitted; as here in this Caſe it may be @ duty to come, aud no in jury un- 
til detained: As to the point of che date, he agreed herein the day ok the date, this 
is the delivery moze poperly, bere this goes to the deltvery up of the award; other- 
wiſe it hould be upon the Statute of Jnrollments, there the fame to be within ſix 
moneihs alter the date, there the ſame is to be ſo obſerved, but here it fs good, and 
ſhall be taken to be from the time of the giving up of the award, and ſo the award 
here is good; and foz the non-perfozmance of this by the Defendanc, acco2vtng co 
bis Aſſumpſir, the Plaintiff had good cauſe of Action, and nothing being materi- 
ally alledged in arreſt of Judgemenc, the Plainciff ougbt to have his Judgement. 

Whitlock Juſtice agreed herein in omnibus : As to the lirſt matter, this is with 
in the extent of the ſubmilsion; they award debita, Treſpaſſes, Injuries, debita 
includes all Treſpaſſes, Fnjuries, Accounts, and Demands ; debita intends not 
onely becaule it is aſum certain, but foꝛ this, that he hath cauſe to have this at a 
time to come, debita includes all - A Rent is debitum during the term, but ſol- 
vendum not till the dap, dies ſolutionis defertur, but it fs debitum, foz and during 
all the term: Jf a man is bound to pay unto one 100 l. at Mich. next, this is debi- 
tum, p2elently, but dies ſolutionis defertur ; an Jajury is defined to be Quicquid 
eſt contra jus, & jus eſt Norma recti, ſo that Quicquid eſt contra Normam recti 
eſt injuria: As to the matter of the date he agreed herein with the reſt, and ſo Judg- 
ment ought to be given fo2 the Plaintiff. | 

Dodderidge. This is here to be referred to the time, from which this cakes life 
and fozce : The bzeachhere is aſſigned in the non-payment of the money, accoꝛd- 
ing to the award, and this is within the ſubmilsion, and fo good. 

The whole Court agreed herein foz the Plaintiff, and therefoze the Rule of the 
Court was, Quod juditium intretur pro querent. 


Nota, That Hitcham the Kings Serjeant, did move the Court in this, becauſe 
thiee ſeveral Actions foz lander were bzought fox Malice and Uexation, by one 
Wiaintiff, againſt one and the ſame Delendant; he moved the Court, that he might 
be oꝛdereo to pꝛoceed in one of them, they being all thꝛee fo2 the ſame wozds ſpoken. 

The Court, upon examination of the matter, and upon view of the Recozvs 
and Declarations, by which it appeared, that they were all che thzee Actions fox 
tbe lame woꝛds ſpoken, as it was opened, but they were upon ſpeaking of che woꝛds 
at ſeveral times, andtherefoze rhe Court denyed his motion: Foz that, as the whole 
Court agreed, every ſpeaking of the wozds is a new ſcandal, and the Plaintiff 
map well fo2 this have his Action, fo every time that the woods were ſpoken, be 
cauſe that by this ſo ofcen ſpeaking of che wozds, the ſcandal to him is che 

eater. 
8 the Ser jeant moved to have theſe Actions laid in an indifferent 
2 (S.) in Suffolk, where the wozds were ſpoken, if any words at all were 
pok 5 | 


made, that the wozds (if any were ſpoken) were ſpoken in the County of Suffolk, 
where he pꝛaped the lame to be laid; and upon oath to be made of this, by the rule 


of the Court, che eryals were co be in the County of Suffolk. 


* Dicks 


E Plains 
ti, bc. 


gement 


en. | 
The Court did grant his motion fox this, foz changing of the Countp, upon oath 
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Deckes and Vxor Plaintifts, againſt Browne 
Detendanr. 


N a Þ2obtbition, the Caſe appeared to be this (S.) the Plaintiffs libelled in the 
Prohibition. Court Chriſtian at Norwich, fo2 a Legacy, the Defendant there pleaded, ſhew- 
ed fo2th the Juvencozy, which came to ſo much, and pleads fully adminiſited; they 
| there did examine this, and found that he had fully adminiſtred, and there a ſentence 
given foz him, againſt; the Plaintilfs, from which ſentence thep appeal, afterwards 
they deſert and leave che appeal, and come into this Court, and pꝛap a ꝛohibiti- 
bition, and this was upon ſome luggeſtion made, and none preſent in Court to de. 
fend the lame, upon a motion made, Termin.Paſch 22 Iac. a ꝛohibition was gran- 
ted. But nothing done in this during all ehis time, no return at all made of it; ſo 
that now by the Demile ofthe Ring, there being uo Declaration in this Pꝛohi- 
bitiou, and fo2 this caule, the lame was abated. 
Calthorpe now moved the Court to have a Conſultation, becauſe there was no 
caule ſhewed fo2 the granting ol the former Pꝛohibition, this being granted onely up- 
on a ſugge ſtion made, that they p2ocecded, to trie, and determine, whether he had 
fully aominiſtred, oz not, of which they there had Conuſance, fo2 they have their 
tonulance of the principall (S.) of the Legacy, they map alſo determine of this there 
whether he hath aſſetts, 02 not in bis hands to pap this Legacy. But if they will 
there decermine, oz medble with this, which belongs not unto them, they are then to 
be pꝛohibited. So of Cobin aliedged there, to be in a matter which concerns the lega- 
cy, 02 which is in dilcharge of this, they may there determine of this, as appears by 
1R.3.f.4 1 R. 3. fol 4-Jna Cale of a Mꝛobibition unco the Court Cbꝛiſtian; becauſe they 
Paſeh. 14. ac. there pzocecve to try mattet of Cobin, Paſch. 14 Jac. B. R. Between Wallis 
B. R. &c. Plain tiff, againſt Leyde Defendant. In a ſuite foz a Legacy in the Spirituall 
Court, chey were at Iſſue there, upon a point of Covin, as touching matter there 
alledged, in vilcharge ofa Legacy; upon this a Pꝛohibition was pꝛayed, and deny- 
ed, and a Conſultation there granted. becauſc they had Conuſance of the pꝛincipall. 
and fs this Cauſe, they have caule alſo there to determine of the acceſlozp, being 
Covin, concerning the Legacy; it was there adjudged foz the Conſultation, and 
the P2obibicion was denped./ And ſo he moved here. 
1. Becaule no Declaration, no; any return made, and nothing done in the 20+ 
Tem-Paſch. hibition, by reaſon of which, this is abated, as it was here adjudged between 
x Gar. K. B. R. Trumpley and Maio, Termin Paſch. 1 Car. R. B. R. upon which Judgement it was 
ns moved, 1. To habe the ſaid Prohibition abated ; aud 2. It was moved, becauſe the 
ſole ſuggellion fo2 the ficlt Pꝛolubition was, becauſe they there held Plea, to deter- 
mine of fully adminiſtred; the which was no cauſe to grant a Pꝛohibition, theþ 
having power, and Conuſance co hola Plea, and to determine of the paincipall 
(S.) the are erke thep wall alſo have power to determine the Plea of 
fully adminiſtred, which goeth in diſcharge of the Legacy; and upon all this a Con- 
ſultation was pzaped unto the Coure-Chyilttan of Norwich, the Þ2ohibicton being 
* demiſe of the King , and not ayded by, no2 pet within the Statute of 
e The Court upon this gave a dap to the other ſive to ſhew Cauſe why in this Caſe 
a Conſultation ſhould not be granted. At which day „the Court was moved, to 
have the fozmer Pꝛohibition granted, to be renewed, the ſame being befoze granted, 
by the Rule of the Court, and now determined and abated, per demiſe le roy, as it 
hath been confeſſed, and admitted) 14 Pꝛohibition was cherefoꝛe pꝛaped upon 
the lame reaſon, and ſuggeſtiou, 5 which the Court granted the . 
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All the realon offcced ta the Court, toꝛ to hive a new {Notwwectontn this Late, was 
ouely this, becauſe the ſame was foꝛmerly moved in Court, and the Caurt upon the 
motion made, had granted the fozmer Dꝛohtbitien, the which they wauld not have 
ſo done, if they had not then (een good caule fo? the granting ot un; but the cauſe 
now appeared not. The ſuggeition it ſeit, againſt the Joꝛahtbitten, being on- 
ly this, foz that they there held Plea, and pzocceded to determme, piepnement admit 
niſter, which is it was urged, they map well do, baving power d determine the 
pzincipall, (S.) the ſuite fo; the Legacy. But the true cauſe fo2 which the firft 70. 
hibition was granted, (as was concei ved) was this, upon the luggeſtion mitopency 
to the Court, and a Pꝛohibition pꝛaped, and then accozding to the uſuall courle, a 
dap was given to the other ſide, to ſh2w cauſe why a Pꝛohibition ſhould not be grau⸗ 
ted, and no notice being given of this mation, and rule, foz default in ſhe wing of 
cauſe, the P2obibitionilſued of Courle; but nothing done upon it. It was therc- 
foꝛe now moved again fo2 a Conſultation, upon che fo:mer reaſons, and autho- 
xities. FS WH 

Dodderidge Iuſtice, Oe hath deſerted his appeal, and moves foꝛ a Pꝛohibition; 
this is but matter ol delay, he hath alſo delaped chis matter in the Pꝛohibition, lo 
that by this courſe , the party ſhall be enfo2ced, to expend moꝛe then the value of his 
Legacy, befoze recovery of it; thep were at iſſue there in the Court Chuiſtian, 
touching fully admintſtred, they may there well try and determine this, this is there 
triable befoꝛe them,, per teſtes, thep have there Conulance ot the Legacy, and 
therefoze of this Plea alſo. But if they do there refuſe_to allow of this in pzoofe, 
which the Law doth allow of, as to the diſcharge of the party, in point of Alletts; this 
tall then ve a good cauſe to habe a Hꝛohibition, upon a true ſuggeſtion made of this. 
But here the luggeſtion is altogether inſufficient, and ſo no cauſe fo; a Prohibition. 

Curia, Te do here trie fully adminiſtred, oz not, Bp a Jury, they there try this, 
per teſtes, aud they have CTonuſance of this. But if they in their Pꝛoceedings, res 
fuſe luch a p oofc, foz fully adminiſtred, in dilcyarge of che party which is allowable 
at the common Law; A Pꝛohibit ion then is to be granted, but here nothing is in 
this luggeſt ion, but that they there went to Alſue, onely upon fully avminiftreo , oz 
not, the which of it ſelk, is no cauſe to have a Pzohibition. Foz if they do not in 
ſuch a Cale pioceed there, infinite delay ſhall be , fox they will then, after ſentence 
th re againlt them, appeale, and then will deſert their appeal, and come and move 
bere fo2 a ꝛohibition, as here it was done in this caſe, and this onely foꝝ delap, fo? 
the pꝛeventine ot which, fo this time, and foꝛ the future. The Court gave further 
time foz che Plaiaciffe in the Pꝛobibittion, to lee. and to infozm himſelf better with 
the ſuggeſtion koz a Hꝛohibition, which at this time he hath not lo done, and to bew 
better cauſe, oz a Conſultation ſhall be granted. {2 | 

But bp the whole Court, they are there to pꝛoceed, in the interim, in Court 
Chan, withouc being pꝛohtbited by chis Court, and ſo uo Pꝛohibition granted, 
but to pzoceed there. b 


Beverley Plaintiffe, ———and againſt twenty others 
Detendants. 


TI a Bill beſoze the Councell at Yorke, wherein the Caſe was; the Jlaintiffe 

p2eferred his Bill againſt the Defendants, befoze the Councell at Vork, aid in 
this he ſhewed that whereas Beverley his father, by his deed, hab granted 
unto him a pearly Rent- charge of 12 1. per annum, and that he had delivered this 
deed unto Beverly the Defendant, co keep fo2 his uſe, who refuſed co deliver 


Prohibition 
denied. 


Prohibition. 


this unto him, ſaptng that he had loſt it, lo that by this he is vepyiveo of all his rems- x 


dy at the Common Law. | 
Sl 2 This 
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A Prohibition 
granted quoad. 


Nota, 
touching ley 
gager. 


This rent being granted unto him toz life, being the pounger ſonne and by him 
delivered io tie Defendant, being his elder bother, to keep fo2 him, and his uſe, and 
by the couc luſion of the Bill, he pꝛapes pꝛoces, to have the Dekeudantz appear, and 
to anſwer upon their Dachs, touching the ſaiv deed, and te have delivery ok this 
made to him, and alſo to have him ozvered to pay the laid annuall reut unto him ac- 
co2ding to the contents of the Deed. | ES: | 
Upon this, Davyes the Kings Serjeant moved the Court fo; a Prohibition 
to ſtap pzoceedings befoze the Councell at York , this Renc being matter of fcee- 
hold, wich che determining of which, they are not there to meddle. 
Curia. Thep are not there to determine this matter, no2 pet co 02der any thing 
there as touching the Neut, this being matter of free- hold; theretfoze dy the Rule of 
the Court, a Pꝛohibiclon was granted, to pꝛohibite them from pꝛotteding there, 
quoad the rent, thep are not chere to meddle with any determination of this, but not 
to be pꝛohibited, quoad the died; fo2 they may there well pꝛoceto o examine any 
matter, touching this, and to ozder the deliverp of this there to the Plaintiffe, ik 
they find cauſe foz it. And lo by the Rule of the Court, a Pꝛohlbition was granted 
only, quoad the Rent, but they to pꝛoceed there, wich the reſidue of the matters in 
the Bill contained. | | 


Nota, one had day given him, to wage his Law, at the dap he came not to wage 
his Law, but made default. The Court was moved foy another day to be given 
him to come and wage his Law, in regard he could not come at the firſt day to him 
prefixed , to wage his Law. 

Crew chiet Juſtice. This day given him to come, and wage his Law, is not 
lo peꝛemptoꝛy unto him, but that this voth reſt in che diſcrecion of the Court, to 
give unto him another Day to come and wage his Law, upon good cauſe ſhewed 
in excuſe foz his not coming the firſt day, fo perfozm this; #0) it may be ſo, that he 
map fall ſick by the way, oz-bs othexwite hindzed, that he could not by any poſſible 
means come the firſt day , and if it be fo, the act of God, no default being in him, 
ſhall not put him to to anp-p;ezudice ; but another day may well be given him, to do 
this. | | 

The reſt of the Fudges in this were all againſt him, fo2 that this day given him 
to wage his Law, is -peremptozy unto him, without any further day to 
be given unto him, to wage his Law; and therefoze by the Rule of the Court, an 
entry was made upon the Recozd, quod defecit de lege, and ſo by this he was 
ouſted, from waging of his Law in this C aſe afterwards. 


Smale Plaintiff againſt Mary Warne 
Defendant. 


1. an Action of Debt, foz 801. bzought againſt rhe Defendant , as Exccutrix of 
one Southerne an Attoutuep of the B. R. common batle offered to be put iu, be- 
cauſe in Cale of an Erecutoz, and this without acquainting the Plaintiff with it, but 
the ſame was nat as pet received, | 

Calthorpe movedche Court foz che Plaintiffe, to have ſpeciall Baile put in,grout- 
ding his motion upon a pꝛetended pzibiledge, that Attourneps, and Clerkes of the 
B. R. claime to have where they are Plaintiffs in Actions (S.) to have ſpecizil 
Baple given to them, although the ſuite be againſt an Erecutoz, in which Caſe by 
the Law, common Baile is co be taken, and not co be enfozced co finde fo; ſureties 
ſpeciall Balle, and ſhewed that the Plaintiffe is an Accorney, and a Clarke el B. R. 
— claime s this pziviledge foz him, to have che Defendant put in ſpectail 

The 


Termin. Hillar. Car. RB R 317 


The Neaſon why a Defendant, being an Executoz, ſhaff give but Common 
Bayle, is, becauſe he being charged as Executoz, his bodp ſhall not be taken, unleſſe 
ft be in a Zaſe of a Devaſtavit, p2oved againlt him, and upon ſpeciall Baple ta- 
ken, the Recognizance is, ita quod, that he render his Body, which ſhall not be 
ſo againſt an Executoꝛ, but in Cale of a Devaſtavit only; otherwiſe no Capias ly- 
ech fo} the body of an Executoꝛ. And if an oꝛdinary Perſon had been Plaintiffe a- 
gainſt an Executoꝛ, then wichout any queſtion, by the Law he is co give but common 
Baple; and how here in Cale of a ſuppoſed pziviledge (as it was urged ) fo? an At- 
toꝛuep of this Court, being Plaintiffe againſt an Erecucoz, the Law ſhall be altered, 
this was the great doubt, and queſtion. | 

The whole Court did much doubt of this, and cherefo:e commanded the Plain⸗ 
tiffe to ſearch fo2 Pieſidents, in ſuch Caſes, that ſo the Court may be infozmed, 
that the uſe and courſe hath been fo, and if Pꝛeſidents can be found, and ſhewed to 
the Court, to ſatisfp the Court, this to be ſo, then the ſame Rule ſhall be made for 
to have ſpeciall Bayle; otherwile, without direct Pꝛeſidents ſhewed in point, to 
warrant this, no ſuch Rule to be made. | 


Nota. this Caſe, quod mirum, if it ſhould be ſo, chat matter of Pꝛiviledge fox an 
Attorney ſhonld alter the Law. But no ſuch Pꝛeſidents were p2oduced. 
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Boyer Plaintiff, againſt Rivett 
Defendant. 


Entred Termin. Trinit. 1 Carol! Regis B. R. 
Rott. 114 6. 


Na Scire facias agatnſt the Defendant, as heire, upon a Judgement given in an 

Action of Debt again dis Father, to have execution againſt him, who pleads A Sci facies 
riens per diſcent, iſſue jopned upon this, and found againſt him fo2 the Plaintiffe, 282 inſt the * 
that he had two Acres of Land from his Father by dilcent. The queſtion moved, _. 
and inſiſted upon, was, whether a generall, oz a ſpeciall Judgement ſhall be given 
againſt him. | - 

It was urged fox the Plaintiffe, that a generall Judgement ſhall be giben againſt 
bim, koz this his falſe Plea, and he ſhall be charged as ter-tenant. Jn Davies & 
PepysCale, ſecond Part of che Commentaries, fol 440. If an Action of Debt be ps pp 
bzought againſt the heire, he ought to come in, and confeſſe, what Land he hath by gz 57 
diſcent, and thts (ball be put in execution; the Wine demands no moe, but the land 
which he hath per diſcenſum hereditarium, It was urged , that the Scire facias 
ix here bzought againſt him, as heire, and cer-tenanc, and fox this his falſe plea, the 
like Judgement ſhall be given againſt him as is Coke. 3.pars. f I I. in Str Wil. Hers 
berts Cale, ſome things are odious in the Law ( as it was urged) and fo; which a A 3 
mau (hall be puniſhed in his Land, body and goods. 8 

As 1. For alpe, as if one do ſue another withouc any caule, pro falſo clamore, 
he call be amerced, and his goods ſubject to it. 

2. For a Lie in pleading, a man hall be puniſhed, and charged by bis Body, 

Lands and goods, as if one do ſue another, as Crecyutoz, and he pleads, Ne unques 
: : EXEcutor, 
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executor, if chis be found againit him, he (ali be charge ble with the bemand , the 
reaſon why the heire ſhall here be charged, is becauic be is bound wichhis Father 
in the bond, this is the inürumentall caule, to charge him, 11 E. 3. Pitz. title 
Debt, placito 7. An Action of Debt bzought agatuit one as heire, who lnith that he 
is heire with others in Gavel-kind, and ſo ts be all charged equatiy. ; the here is 
chargable in reſpect of the land, which is the materiall cauſe, foꝛ which the heirc Gall 
be charged with the Debt of the F ather, being bound with him in the bond, ar d ha- 
ving land from him by diſcent, and fo the heire to be charged in ſuch a tale, appcats 
by Sir William Herberts Cale, Coke 3, pars. Here the Peire is to be charged, 
and a geucrai Judgement to be given agatuſt him, foz his falle Plea ; Commenta- 
ries in Davies and Pepys Caſe. A Judgement given againſt the heire-upon a Ni- 
hil dicit, there nothing but the Land, which he hath bp diſcent , ſhall be put in exe⸗ 
cution; but here a generall Judgement is to be given againit him tox this fall Plea 
(as it was urged) which appears by an juference out of 33 E. 3. Fitz. title, Executi- 
on placito, 162. a Scire facias there, againſt a purchaſoz, upon his Travers, thete 
found againſt him; a generall Judgement could not there be had ag amſt him becauſe 
be was apurchaſo} ; but other wile ic ſhould have been, if it had been againſt an 


It was urged foz the Defendant, that a ſpeciall Judgement, aud not a general 

gbt here in this Caſe to be given againſt the heire, The recovery here was againſt 
the facher, upon a Bond of 2zo0l. a Scire facias, by the erecuto2 of bim, who recove: 
red againſt che heire of him, againſt whom the recovery was bad, who: pleads riens 
per diſcent, found againſt him, that he had two Acres, a ſpcciall Judgement is here 
to be given. 2 

All the Caſes befoze remembred, may be agreed fo2 good Law, at the Common 
Law, befo;e che Statute of Weſtminſter 2. land was not liable, if an Action of 
Debt bzought againſt the heire, who plcads a falſe ples of riens per diſcent, it is 
now to be examined how be chall ve charged, whether as a PPurchatoz,oz as beire , he 


is here to be charged, as a purchaſo2,as ter-cenanc. 16 Eliz. Dyer. f. 271. A Jud ge- 


ment is given againſt the anceſtoz , Debt lieih not againſt the heire upon tbis; 


37 H. 6. Fitx. 


1 H. 7. f. a. 


therefoze (as it was urged ) he is to be charged as cer-tenant , and not às Heire, 
here he is to be charged as a purchaloz. As to Sir Wil. Herberts Caſe, this was 
ended by compolition. It appears by 27 H. 6. Fitz. title Execution placito 135. 
In a Scire facias agaluſt the heire, Exccution there was only of the Laud, of 
Which the father was leized. | 

Reaſons, TAby the Judgement here ſbould be ſpeciall,and not generall. 1. Be- 
caule the heire is here charged as a purchaloz. 2. Becauſe nothing appears here to 
binde him, as by 1 H.7. fol. 2. 2 R. 3. fol 21 13 E. 4. fol. 4. appeoreth in all this 
Driginall recozo it doth not appear, that the heite was bound with his father. 3. Be⸗ 
caule the Judgement given againſt the father, hath determined che ſpectaltie by 
which che heire was bound; ſo that he doth not ſhew this upon the Scire facias, in 
which he is to be charged as ter-tenant. 4. It appears by the Recozd, that the Des 
fendant is here charged as o putchalo} , fo2 he is charged by the Scire facias, as heire 
apparent, by thts it is to be intended, that his father is living, x ſo be is charged, as 
a purchaſoz, and not as heire , and therefoze a ſpeciall Judgement is to be given a- 
gainlt him, and not a generall Judgement, to make his Land onelp liable, which he 


hath by diſcent, and not the land of his own purchaſe. 


1. Whitlock Juſtice That the Judgement here ought to be ſpecial (S.) of the 
moity of the Land, which he hath by diſcent from his father , and not a generall 
Judgement. Admit, that if an Action of Debt be bzought againſt the beire, that a 
generall Judgement ſhould be giver againſt hun, fo? his kalle plea, pet this is no 
p2oof that a generall Judgement ſhall be given agaiuſt him, as this caſe here is; 
Foz upon this Judgement, againſt che father, the Law by this hath pꝛelently aſcer- 
tained, defined, and ſec down, what land ſhall be ſubject unts this Execution, foꝛ by 

the 


- 
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the Judgement, tranſit in rem Judicatam. Ik atter this, that the Law yaty maoe 
this certatne, whether the Plea of the {Yeire may alter the Law, and make this to be 
ok larger extent. As to this, the lame ſhall not exxtend the power of the Judge- 
ment; but this ought to be of the moity of the Lend, which he had at the time of 
the Judgement. To examine the reaſon cf the difference, of the Action of Debt, a- 
ccatnlt the heire , upon the contract ot his father, and of the Scire facias, agatnſk 
him, to habe Execution upon a Judgement given in Ocbt agaiuſt his father, where 
the Action of Debt ts bzought againſt the heire, being bound in the Bond with his 
father, there by his plea, he makes this co belitem ſuam, bis pzoper ſuite; and by 
his faux plea, he endcavours to deceive him. 6 & 7 E.6. Dyer, 6 Eliz. Dyer. 10 
17. & 22 Eliz. Dyer. theſe Caſes come near unto this Cale in queſtion , but they 
are not full in point; but reaſons dzawn out of theſe Caſes, will well ſerve to main 
tatue this my opinion. . | 
An Action of Debt bzought againlt the heire, this lands upon two Reaſons, firſt 
upou che contract of the tather,becauſe the heire is bound, with the father in the bond, 
2. In reſpeet of the poſſeſston, which he hath , and without both theſe , the heire 
ſhall not be charged. Ja Debt againſt the heire, ic ſhall be in the debet, & detinet, 
ag ainſt an Erecato} in the detinet, but ft ſhall not attach upon the heire, if he be not 
bound by the contract of his Anceſtoz, and allo hath poſſeſſion. The heire may this 
avotoe, if he alien awap che Land, vefoze any Action bzought againſt him , he ſhall 
be by this diſcharged. - | 


In a Scire facias, againſt the heire; this doth char ge him as ter-tenant onelp, in 


the nature ot a Purchaſo2. Fo? the Anceſto}, either conveyed this Land unto others, 
od ſutfered this to diſcend. Alſo the Plaintiffe here is not moze pꝛejudiced by the 


faux plea of the heire, then he is by the faux plea of a yurchaſoz , being the ter-te- 
nant, they are both of them in one and the ſame degree. The purchaſoz , and che 
he.re, ch p both of them being charged, as ter-tenants. By che fozmer Judges | 


ment the duip 1s letled, aud recovered, and by this, tranſit in rem judicatam, all 
the Caſes bztoze remembꝛed by the Counſell on the other ſive, may be admitted, aud 
do make nothing at all, againſt this which J do now hold, fo} there is a very great 
difference between a Scire facias, àgainſt the heire upon a Judgement given a- 
gatuſt his Father, this being no demand of anp duty, but to have him to come in, and 
to ſhew cauſe, where loze he ſhould not have execution againſt him, upon che lame 
Judgement had ag ainſt the father. But he cannot have an Action of Debt againſt 
him, upon che ſame Judgement, no binding being now againſt him, foz he is not 
here charged as heire, but as Ter. Tenant; Mo eſſopne, noz pꝛotection lieth in a 


Scire facias, becauſe nothing is by this demanded. It is not materiall in this Scire 
Facias, whether the hetre was bound, with his father , in this obligation, oz not, 


whereupon Judgement was given. And ſo upon this difference, between an Action 
of Debt, and a Scire facias againſt the heire, and his faux enſutng plea, not a gene» 
rall, vut a ſpeciall Judgement, as this Caſe is, and upon the Caſes, and reaſons 


befoze remembzed, is to be given againſt the Detendant. (S.) to habe Execution of 
the the mo ty of the laid two Acres, diſcended to him as heire, and not a generall 


Judgement. : 
Jones Iuſtice. The queſtton here in this Caſe is, what execution ſhall be had a» 
gainſt the Defendant. The Judgement here ſhall be agafnſt the heire , as it ſhall 
be againſt a purchaio2, (S.) fo; the moity of the Land; thꝛee things here are onelp 
conſiderable, two of them as inducements, and the tbird, the main matter, 1. Pow 
the heire hal here be charged, together with the reaſon ok it. 2. Pow the heire in this 


Cale is to demean himſelf in pleading, and what ſhall here enſue upon this his faux 


* a 


plea; And 3.Betng the main matter of all, bow the Judgement ſhall be, upon this 
his faux plea found againſt him in thts Scire facias. 


i. As 


1 . 
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I. As co tye Füll. Tyere ate to things co binoe the beire (S.) 1. Ois bein; 
bound with his Father in the Obligation, and the Land which he hath in his poſle 
lon foz to charge bim, the party may pzap to have a Judgement generall, upon his 
plea, chat he bath riens per diſcent. If one doth bind him, and bis beire in a war- 
ranty, Covenant, Debt, aunury, the heire hall be (ſubject fo2 che Land, all the 
heirs to be equally cherged,and if one heire be ſued lever ally. by bimſelf, he (hall have 
contributign againſt the others, as appears in Sir William Herberts Cale befozt 
remembyev. 
2. Co ſee how farre che heire ſhall be charged foz this his faux plea, fo2 this ſee 
Commentaries, fol. 440. in Pepys Caſe , where it appears how he ought to be. 
have bigſeif in pleading, (S.) to coufeſſe the verity of this Land, which he hath by 
diſcenc, but if he dach not confelle it, as if Fudgemeut do paſſe againſt him upon a 


Nihil dicit, Non ſum Informatus, o; confeſſion; No general, but a ſpeciall Judges / 


ment ſpall be given. But upon his faux plea of rlens per diſcent, agenerall Judge- 
ment ſhall be given; Jn 18 Eliz. Dyer. fol. 344. Hemminghams Caſe, that a ſpe- 
ciall Judgement ſhall be given in all Caſes , but where he pleads a faux Plea. Fn 
the Caſe of warranty, upon a voucher, he pleads riens per diſcent, and found againſt 


him, the recovery in value ſþall be onely ofthe Land which viſccnds, otherwiſe it is 


Weſt. 2,C.20, 


7 Z.. Fitz. 
tit. Age pla- 
eito. 93. 6 E. 
13% *. 


in an Action of Debt againſt the heire, who pleads a faux plea, there the Judge- 
ment ſhall be co habe execution of the moitp of all bis land. 

2, As to the chud matter, This Caſe is not in debt, agaiuſt che heire, but in a 
Scire Facias againſt the heire, upon a Judgement given againſt his father, and here 
be is to be charged meerly as a purchaſo2, as ter-tenant, To conſider this, 1. ac 
tbe Common Law; At the Common law, no remedy there was againſt the heire, 
there are two bzanches of the Statute of Weſtminſt. 2. capit. a0. one foz the Ele- 

it, the ſecond the Scire facias. At the common Lam, Debt againſt the party; No 
ire facjas agatuſt the heire, where the Judgement was againſt che father, theſe 
Lands wbich che beire han at the time of the action bzoughc,ace liable and thoſe lands 
which the father had at the time ak cbs t, arc liable co the execution, and if 
be voth enteoffe his ſon of theſe Lands, pet they are liable as to the Statute, this 
gives the moityof all the Lands. As tothe meſent Caſe now in queſtion , will pou 
by this plea extend the Execution further then the Statute hath p1eſcrived the ſame 
ta be, which is fox the moity of his Land, this cannot be, and this is the chief reaſon 
grounded upon the Statute ; Allo the Scire facias demands nothing, this being foz 
im ta ew cauſe, why be ſunuld not babe execution of the Land, which be bach by dis 
tent, 8nd here by reaſon of this his Plea, you would now enlarge this to Land, 
which he bach of his own purchaſe, which can not be done; the Þeire here inthe Sci- 
re facias is not charged as Peire, as appears by 5.E.3. Fitz. title Age placito 5. 
6 E.3. fol. 135. and Sit William Herberts Cale, that the heire is charged as ter- 
tenant, and not as heire, the queſtion here onelp is, whether bp this faux plea, a pur- 
chaſoz oz ap beire (hall be ſo charged, ſo that by reaſou of this faux plea, the Judge» 
ment (all be eulargen,. It ſhall not ſo be. As if after the Judgement, he doth ali⸗ 
enawap the Land, and a Scire facias is bzought againſt the Purchaſoz, it hoth been 
adjudged, that by this his faux plea, he ſhall not be charged, but fox the moity ofthe 
412 , and here the beire is chargeable , in the nature of a Purchaſoz ; and 
efoze the lame reaſon well holds fo2 him : and ſs upon the whole matter, ce 


60 
Audgement here co be given againſt the Delendant, ought to be ſpeciall, and not ge- 


nerall. (S) to haue executionof the moity of the Land, to bim viſcended. 
3- Dodderidge Juſtice, It is to be couſidered here in this Caſe, how che De- 
theine, is to be charged with this duty. As to this, All our Books 
de agree inchig, that he is to be charged as ter-tenant ; Foz the true deciding of 
this matter, theſe parciculars are to be conſidetid. (S.) 1 
1. The Action of Debt againſt the heire, and upon what ground this is. 
2. In Caſe of a Recogniſance againſt the heire, how he ſpall be * 
5 3. Jun 
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3. In Cale ok a $cire facias g@a18U YE eu, ,ow he is αοννν⁰‘ge: 
4. Dow the. Meir (hall be charged upon a CClarrantp - Ju a Warrant Charta. 
here the Heir is not to be further charged, but koz the Land which diſcenvs un 
un. 
s 1. Jn the Action ok Debt ag ainſt the Meir, there he chargeth bim as Debtoꝛ, 
not a” terre Tenant, fo2 he is bound in the Bond, and irom 18 E. 2 until 7 H. 
4. the Law did run fox currant, that the Heir was not chargeable in debt: At the 
Executoꝛ hav aſſets, the reaſon of the Law was, which was altered m 7 H. 4 
they did then concerve the Heir ſhould be charged, although the Erecutoz hav aſlcts, 
if the party would ſue him; the reaſon of the Law was, becaule this was his own 
Debt, and he is charged as Debto2, which is his own Debt; oblcrve the Win 
which is againſt him in the debet, & detinet, but again the Executoz, who tepze⸗ 
ſents the perſon of the Telkato, it is onelp in the detinet, the heir he is De btoz by 
reaſon of his own Contract. | : 


The pꝛelident cited in the Commentaries, in Pepys Caſe, that an Action of commene. 


Debtlieth againſt the Erecatoz of the Heir, which cannot be, if he doth not charge 
the Heir, as with his pꝛoper Debt, then obſerve the maner how the Deir defends 
himſelf in pleadiag, that he hath no aflets diſcendable, joar del brief purchaſe : 
It he had altened the ſame after, his own Land ſhall be liable by his faux Plea, he 
being bound in the Obligation, this makes him a Delcoz, but it he be not bound, 
then co be charged as a Purthaſoꝛ and terre Tenant ; the Heir map ſell his Land 
which to him diſccnds, if this be altened away befoze the CN tt bzought againſt him, 
he is not then chargeable, - 

2. In cale of a Recognizance, there are no woꝛds fo charge the Heir, being 
onely vult & concedit, quod executio fiat, de terris & tenementis; he is not 


there charged as a Oebtoz, but as a terre Tenant, as appears by 33 E. 3. 27 H. 6. 


aud Sir William Herberts Caſe ; That the Deir, in caſe of a Recogntzance ac- 
knowledge d, comes in as terre Tenant, but pet not meerly as terre Tenant, but 
rathcr becauſe he comes in as pꝛi vy in blood; and as to the Judgement, the terre 
Tenaut map ſay that the heir hach Land by diſcent; the Meir comes in as pꝛivy 
to the firſt Jupgemin', and if he hath Land by diſcent, he is to be charged befoze 
the terre Tinants, and the Meir ſhall not have Contribution, but againſt the other 
Wirs; the Heit is pꝛibyto the Judgement, but the Land onely which diſcends is 
lubject unto this. 5 5 

3. As to the Scire facias, this is to be bought ag ainſt the Dcir, co ſhew caule 
why crecution ſhould not be had againſt him upon the Judgement, and this comes 


Pep Cale, 


ts the Caſe here now in queſtion : In which it is conſiderable how the Petr comes 


in, he comes in, in the ſame maner, as in the Cale of a Statute upon the Recog- 
nizance, 33 E. 3. Fitz. tit. Execution, placito r62. is an e:pieſs Caſe in the 
point: In caſe of a Judgement, the Hur pleads a faux Plea, and there adjadged, 
> the Judgement (yall be given again(t-him onely fo2 the Land which he hath by 
dilcent. TS 
4. In the Caſe of Tarranty, this runs in another maner : Ik he vouches one 
as heir within age, he ſhall not charge him further: Ik he enter into the Garxamp 
with a Pꝛoteſtation, that he hath riens per diſcent, if this be found againſſi hu 
that he hath Land by dilcent, he (hall have arecovery of this onelp in value, and of 
no other, and ſo thzoughout, this is a plain and a clear Taſe, That no Judgement 
ſhall here be given againſt the Defendant, bur fox a mopetp of this Land which he 
hath by diſcedt, To, #170 01 
4. Crew chief Iuſtice agreed herein, ghat the Platntiff is ta have Judgement 
and to have Execution ouelp of the mopetu of the Land, which the Defendant hath 
by diſcent from his Father; and ſo is Sir William Herberts Caſe in effect, which 
is in the nature of a Reading upon this learning: A man bindes him and his heirs, 


Tt | the 


33 2.3. n 73 
Cc. £ 


* 
8 7 
l 92 0 
. 
EY 2 RO 


| Termin. Hillar. 1 (ar. RB. N — 


5 R. 2. Fitz. 
tit. Annuity, 
Kc. 


A ſpeciall 
Indgement for 
c. 


Coft denyed, 
per curiam, 


Indictment. 


Indi&menr 
quaſhed. 


the Oeir is bound in pzwicy, as Yelr ; yere che Kudgement was given againu the 
Father, in an Action of Debt upon an Oblig ation, in which the ſonne was bound 
with him. 

It is now to be conſidered, what Land is liable by this Judgement, clearly the 
Land of the Father, which he had tempore judicii, and not the Land of the ſon, 
koꝛ all other Land is quit, as to be charged with this Judgement; che Plaintiff is 
to have fo2 his Execution the motetp of this land which diſcends ; che Statutevoth 
not give moze, but onely of che motety Execution to be: Jn Debt, agaiuſt the 
ſon, here he is bound, in pzivity, becauſe the Father hath bound him, the Body is 
liable, per capias, the Debt is transferred by the Judgement, no Debt afterwards 
acatnſt che Father; upon the Scire facias here, the ſon comes in meerly as terre 
Tenant, and in noother maner. 

Commentaries, in Pepys Cale befoze remembzed, there the Judgement given 
upon his faux Plea; clearlp no land is here liable co this Judgement, but the land 
which diſcenvs unto him from his Father. | 

Ju Caſe of the Recognizance the fon is not bound, the wozds being, (S.) Con- 
cedit, quod currat ſuper, &c. and the ſou is not bound - This faux lea here ſhall 
make no alteration, the land of the Father, and which he hath by diſcent, ſhall be 
onelp liable to the Execution upon the laid Judgement, as appears by 5 R. 2. 
Fitz. tit. Annuity, 40 F. 3. Fitz, Warranty, & 33 E. 3. Fitz. tit. Execution, 
placito 162. befoze remembꝛed: The difference will be between a perſoual and a 
real charge; this charge here is real, and the lame ſhall not be pꝛejudiced by this 
bis faux Plea. 

And ſo tn this pzincipal Cale, no general, but a ſpecia! Judgement is to be given, 
(S.) To have Execution of the moiety of the Land, which deſcended co che Deken⸗ 
dant from his father. 

And ſo the Court all agreeing in this, accoꝛding to this their Reſolution, thep 
cauſed a Rule to be entred, that the Plaintiff to have a ſpecial Judgement, (S.) ta 
bave execution onelp of the mopety of the ſaid two Acres, which the Jurp have 
found to diſcend unto the Defendant the ſon, by dilcent from his Father, and no 
mo2e ; and no general Judgement in this Caſe to be, by reaſon of his faux Plea 
of riens per diſceat by him pleaded, and found againſt him, thereby to make che 
Land of his own purchaſe, to be ſubject co the execution upon the ſaid Judge⸗ 
ment. 


Nota. That in this Cale, it was moved fo2 the Plaintiff to ha be bis full Coſts: 
But to grant this, the Court denped, becauſe that no Coſis are due by the Law 
in the Scire facias. 


Dominus Rex, againſt Bell. 


13 an Indictment foz Her jury, aſſigned in an Affidavit made befoze Sir 
1 Robert Rich, Exceptions moved fo) the quaſhing of it. 

1. It is not laid that Sir Robert Rich was a Maſter of the Chancery. 

2. Chat this is no Per jury within the Statute of 5 Eliz. cap. 9. 

3. Betauſe he concludes this to be contra formam ſtatuti of 5 Eliz. foz Pet ju- 
ry, in this Affidavit, which is not within the Statute, 

Curia allowed of thele Exceptions, and fo2 theſe Exceptions, by the Rule of the 
Court, the Jndictment was quaſhed,/ and che partp of this diſcharged. 


Hungerford 
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Hungerford Plaintiffe, againſt Havilend 
Defendant. = 


Entred Termin. Hillar. 22 Jac B. R. 
Rott. 194. 


N an Action upon the Cale foz a pꝛomiſe; the Caſe upon the pleading was this, 

Thomas Smith was ſeiſed of Land, and held this of the Plaintiff, as of his 
Manoz of Winſton, by Rent, and by a Cuſtomarp relief of one years value - 
Smith altened this Land unto Haviland, who 1 Maii, 10 Jac. deviſed this to the 
Defendant Haviland, the De viſoz dped, the Defendant entered and was leiſt - 
The Plaintiff laps a Colloquium between him and the Defnedanc; as touching 
the arrearages of the Rene, and the relicf, the Plaintiff (aid unto che Defendant, 
that if he would not pay him, he would put him in ſuit fe2 it; upon this, the De- 
kendant did allume and pꝛomiſe unto the Plaintiff, that if he would fozbear the puc- 
ting of him in Suit until the next Court, and then ik the Plaintiff ſhould make it 
appear to the Bzothers of the Defendant that cheſe Tenements were (o chargeable, 
wich the 5 s. yearly Rent, and with the relief, that then he would pay this unto him; 
the laiutiff abers, that upon this be did kozbear the Suit, and that at the nexc 
Court he made it to appear to the Bzothers of the Defenvant, per præ ſentatio- 
nem homagii Curiæ illius, and alſo by the Recozds of the Court, that the Reut 
and reltet were dur unto him by the Defendanc, and that notwithſtanding all this, 
the Defendant hath not paid this unto him accoꝛding to his pꝛomiſe: unde actio, 
The Dekendant comes in, and coukeſſeth the Action. 

As to the Exceptions taken in arreſt of Judgement. 

The fir(t and chief exception inſiſted upon, was, That be cannot have remedy fo) 
the relief, if the Law do not give him remedy fox it; and ſo this reſembled unto 
Godfreys Caſe, Coke 11 pars, as to pzelcribe in the thing, ſo he ought to pꝛe- 
ſcrive in the mcans to com: unto it. 

As to this, it is here laid, that by Law he map diſtrain fox it, this being Rele- 
vium cum acciderit, ſecundum conſuetudinem Manerii, ſo that (as it was ur- 
ged) this is parcel of the Tenure, and then he map well foz this diſtrain; and this 
appears 14H. 4 fol. 2. full in point, in the Cale of Recordare longum, by Hank- 
ford; but admitting he had no remedy fo? this relief, pet he map viſtrain fo2 the 
Rent, and this is ſufficient to ground the pꝛomiſe foz the whoie, and this is a good 
conſideration. | 

A ſecond Exception inſiſted upon, that this is laid tos generally. 

As to this, it is luffic: ently laid, that he had made this to appear to his Bꝛothers, 
and this is certainly laid, fo2 it is in this manner, That he made ic co appear by 
Pꝛeſentment of the Homage of the Court, uponDath, and ſo by them pꝛeſented; 
and by the Rolls of the Panoz, and here the pꝛomiſe ts the point and ground of the 
Action. 5 

It was further urged in arreſt of Judgement, that che relief here is meerly due 
by Cuſtom, and ſo no remedy fo? this but by Cuſtom. 

It was urged, that two things are here to be done befoze payment, 

1. To ſurceale the Suit. 

2. To make this appear to the Defendants Bzothers that the ſame was due : He 


Te 3 makes 


Promiſe. 


Coke 11 pars. 
&c. 
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makes it appear chat it was due by Smith, long time befoze, and by Haviland, but 
not due by the Defendant, and then no cauſe of Action. 

1. Whitlock N Two Exceptions onelp inſiſted upon - The point is. 
77bether this relief, as it is laid in the Recozd, be of ſuch a natare, as chat reme- 
dy may be had fo? it. | : 

It is here laid, that the Land is held, per redditum, & per reievium cum ac- 
ciderit, which is part of the tenure, and fo2 his remedy, he may very well diſtrain 
fo} this. EL 

Suben this Caſe came firſt in queſtion, J put the Cale of 14 H. 4. of Relief 
foz a Knights Fee, leviable by diſtrels, becauſe due by tenure. 

The Statute of Magna Charta doth not introducere novam legem, it doth 
but explanare veterem, cum accederit, by this the ſame is well explained, when 
this ought to be paid; here it is due by tenure, and here is a ſufficieut conſideration 
to raiſe an Aſſumpſit, becauſe he map have remedy by Diſtreſs ; but admit chat 
he hath remedp fox the Rent, and none fo? the Neliek, pet the conſideration is good, 
and it is not to be conſtrued and examined by weight and meaſure. 

I the conſideration depends upon two parts, and remedy is fo; the one, buc 
not foz the other; if one part of the conſideration ſtands, this is a good ground to 
make the p omiſe good. | 

2. As touching the means, how he hath made this co appear that the ſame was 
due; the Recozd, as to this, is, that he was to make this to appear that che Land, 
eſt onerabihs. 

As to this, there is no better means and evidence to make this to appear, but by 

thele two ways, (S.) by the pꝛeſentment of the Homage upon Dath, no better no2 
ſtronger evidence can be: Fo? that all the Nights of the Lozd are examinable 


© and triable by the Pomage, this is evident, and a direct means fo2 the 


Rent. 
As fo2 the Relief, he ſaith that he hath made this to appear, per Roculos Cu- 
riæ, this being the pꝛoper evidence to pꝛove this: Foz it ide fame be due by Cu- 
| e appear by the Rolls of the Court: 
At tpcech be mays or-p2oof generally, this ought to be pzoof by Jurp; If of 
matter of recozd, this is co be pꝛobed by the recozd ; but if pzoof be to be made of 


a particular benefit, which the Lozd of the Mano; is to have, then no better pꝛook 


can be made of this, then by the rolls of the Court, fo2 no pzoof can be moze di- 
rectly and particularly, then by ſetting down of all the rolls in certain: Tf the 
poof had not been good in Law, the Defendaut ought then to have demurred in 
Law to it; but here the Defendant hath not ſo done, but he hath confeſſed the ſame, 
ſo that this is now admitted by him. 

And ſo the Judgement here ought to remain in fozce, and the Plaintiff ought co 
have his TU zit of enquiry ok damages. 

i 5 Jones Juftice. As to the firſt Exception, that here is no remedp fo2 this re- 
ef. 

As to this, the point grows by reaſon of the Tenure, oz by reaſon of the Cu- 
tom ; if by Tenure, he map then viſtrain z if by Cuſtom, then co be conſidered 
what remedy fo2 this, as to have the Cuſtom to maintain the relief,ſo alſo to have the 
_ to maintain his remedp fo this, fox Periot Cuſtom, not to diſtrain but by 

om. 

If relief be due by Cullom, he hath no remedy fo2 this but by Cuffom ; here 
chere is a tenure laid, beſides the Cuſtom, it is laid, that he held of him per relevi- 
um, to be paid ſecundum conſuetudinem Manerii, but that it is due by cevure, and 
then he hath good remedy fo2 this, and ſo here he hath good remedy foz this, and 
that the conſiveration is good in ſubſtance. 

As to the laſt point, that he was co make this to appear, chis as it is ere 

d. 
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= is good in ſubſtance, and che Defendant hath made all gopd by his Con- 
felsion. | | 
3. Dodderidge Juſtice. By the Book of temps, E. 1. tit. Relief, and 40 E. 
3. it is agreed, that Relief is no part of Service, and therefoze till our latter 
time agreed that Debt lyeth fox it, this may be incident to the tenure, but per no ,;;©+ 
pare of the tenure. 3 1 

The Statute of Magna Charta, is in part Introductivum novi juris, fox the Stat. of Mag- 
Barons relief; befoze this Statute was at the Kings pleaſure, as appears by u Charta. 
Glanvile, tit. Relief; but the Statute of Magna Charta hath now made this 
certain. 

Ak by this Declaration it appears, that che relief is due by Cuſtam, then no re- 
medy can there be fo2 this but by Cuſtom - No aprer caſe may be reſembled to this, 
but the cale of the Derciot, fo2 Derriat Service he may ſeize o; diſtrain, but foꝛ 
Perriot Cuſtom, ſeize, as it is reſolved in Plowdens Commentaries, in Wood- 
lands Caſe, ſecond point: It due by Cuſtom, there is then a kailer of part of che 
conſideration; fog then the point will be, whether the other part of the coufiperation 
will uphold che pꝛomiſe, oꝛ not; that the ſame will not, but all the conſiderations al- 
ledge, ought co be perfozmed,o2 no Action upon the Caſe lieth upon the Aſſumpſit, 
16 Eliz. Dyer, A conſideration to raiſe an Aſſumpſit, ought co be a mutual re- 
compence. | 

6 H. 7. fol. 11. Anotable Cale in Treſpaſs,adjudged upon a concoꝛd there pleay. 
ed, that che Defendant ſhould do two things, it is no conco)d, unlels that both the 
things are done, he ought to perkozm all. 

As to the other matter, whether he ſhall take advantage of this Declaration, ak. 
ter his own confeſston; as to this, he map take advantage of the Declaration, fo2 
although he hath cauſed this matter, pet he map well ſbew unto us, that we, as 
Judges, ſhould give an erronious Judgement; this he may ſhew unto us, by wap 
of p2cvention, & ut amicus Curiæ, in arr:tof Judgement. 

As tothe Exception taken for the making of this co appear that the Rene was 
due, how this ought to be done, by the pꝛelentment ot rye 5 and the relief, 
by the rolls of the Court, and fo it is expꝛeſſed in che Declaration to be: As to 
tbis maner of appearance, in his imagination he thought he could make it appear, 
but this is no full pꝛaof, but he ought to ſhew that che ſame was paid, foz the Stews 
ard map put in what he will, but he ought to make it appear that the ſame was paid, 
and then we are to judge upon it: And ſo without any abſolute 82 final opinton in 
this Caſe given, he deſired time to be further adviſed herein. 

4. Crew chief Iuftice. Two reliefs here laid to be due, by reaſon of two ſeve- 
ral alienations; as to the Caſe of 14 H. 4. the Caſe De recordare longum, if re- 
liek grows due by Cuſtom, there it is clear that he ought allo to have a Cuſtom 
to enable him to have means to recover this; generally reliefs are to be paid upon 
the death of Tenants, here he claims to have this upon every alienation; here 
this is due by Cuſtom, not by Tenure; here two things are to be made to appear, 
and this (wo ways, oue wap foz the rent by the homage, and fot the relief, that is due 
by the Rolls ; if he hath made here the Rent and the Relief ſufficiencly to appear to 

be due, is the queſtion; if the pzomiſe be in ſuch a maner, that if he ſhall make it to 
appear that the rent and relief were due, he ought in purſuit of this co make this 
appear by Action, and bp pzoof in this. 

As to the conkelsion here, he ſhall not be admitted to ſay after this, that the ſame 
is not due; as touching this, vide 7 R. 2. Pitz. tit. Bar, placito 241. what maner 

of p2oof ought to be where befoze the Suit, and where in the Action: Alſo he ought 
to make both to appear, that the Rent, and alſo the relief was due, and ik he onelp 
makes part to appear, be is not to have his Action; as if a man doth pꝛomiſe to 
another ſo much, ik he delivers unto him ſo many Quarters of Cozn, if he ee 

| | ers 
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livers but part, be ſþall not have his Action upon the Cale foz the pꝛomiſe, befoze he 
hath delivered all. | _ | 
And ſo without any further debate at this time, this pzincipal Cale reſted upon a 
Curia adviſare vult, and ſo the ſame was adjourned to a further time. 
Trin. 2 Car. R. Afterwards, (S.) Termin. Trin. 2 Caroli Regis, B. R. this Caſe was mo ved 
B. R. 8c. again, and argued at the Bar, any after by all the four- Judges, who ag reed all in 
| opinion fo) the Plaintiff, and accozvingly by the Rule of the Court Judgement was 
then given, and ſoencred fo; the Plaintttk. 


— 


Turnor Plaintiffe, againſt Denning 
Defendant. 


Entred Termin. Trin. 1 Caroli Regis, B. R. 
55 Rott. 107. 


Treſpaſs. N an Action of Treſpaſs, foz Treſpaſs done with his Cattel in two Cloſes of 
che Plaintiffs, the one called che Court Cloſe, the other called the Pooz-Llole, 
and laps the Treſpaſs with a continuance. 


Cloſe ; and that he, acco2ding to tho nſage at abe lame time, did chaſe and te⸗chaſe 


his Cattle. . a 
Upon this Plea in Bar, the Plaintiff demurred in Law, becauſe the Cuſtom by 


him alleged, is onely a Cuſtom co do wzong to auother, which the Law adjudges 
to be a bad Cuſtom. 

Coke 4 pars, in Gatewards Cale, Tenant at Mill map pꝛeſcribe in caſe of 
zofic, but not in Caſe of eaſement. | | 
The whole Court clear ot opinion, chat the bar here was not good, and that the 
Plaincif7 bad good cauſe to demur unto it, becauſe the Cuſtom by the Defendant 
alledged, is onely to do a w2ong, and ſo not good, and ſo fo this cauſe the Bar is 
— 1 and therefoze by the rule of the Court, Judgement was given foz the 
Plaintiff. 


Alfrey Plaintiffe , againſt Blackamore 


Defendant. 
| 1 Nan Action upon the Caſe foz a pꝛomiſe, fo2 papment of a Marriage JPoztiol, 
— [ upon Non aſſumpſit pleaded, a verdict was found fo2 the Plaintiff. 


At was moved in arreſt of Judgement, that the Declaration was not good, be- 
caule that nonotice is therein expꝛeſſed to be given by che Plaintiff co the Defen- 
dant, of the day of the Parriage, befoze which time the Defendanc was not bound 
to pay this, accozding to Barrows Cale, 18 Eliz. Dyer, fol. 354. 

_- Againſt this it was urged, that no notice here is co be given; che monep Mm 


= 
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the pꝛomiſe, is to be paid, ad diem maritagii, vel infra decem dies poſt marita- 
gium ; but if notice ought to be given of this, it is lufficient fo: him to give this 
in the Declaration, and it notice be requiſite, this is then implied in the requeſt 
made, and here the pꝛomile was made by the Father; where the promiſe was made 
by a Stranger, there notice is to be given, but needs not to lap this in the Decla- 
ration; but where the pꝛomiſe was made by the Father, as here in this Caſe the 
ſame was, no notice is requiſite to be given ; and this is the difference, for the law 
preſumes, that he had notice of this, and ſo chis is not to be alledged in the Decla- 
ration, if it be no part of the pꝛomiſe; the notice here, is no part of the pꝛomile, 
(as it was urged) and the requeſt onelp impltes a notice, this being a notice in it 
(elf. | 
Jones Juſtice, It one doth pꝛomiſe that I. S. ſhall pay a ſum of money to a third 
perſon, upon the Parriage-day of I. D. he ought to pay this at his pecil. 
Co ce 6 pars, in Boothies Cale , there appears no difference to be where the 
payinentis fo be to the party, and where to a ranger, upon requeſt ; a requeſt here 8 _ 
is to bs laid, but no notice, and here a requeſt is laſd, the which implies an abſo 
luce notice; here the party hath election to pay this at the day of Marriage, on ten 
days af tet; here the ſame not paid at the day, then the tenth dap after was his 
dap of payment ; here the requeſt is laid, and that he hath not paid this, and this 
implies a ſufficient notice: As if one be bound to make a Conveyance, ſach as the 
Counſel of the other ſhall adviſe, and fhews in his Action bzonghe fo; bzeach, that 
the Couulel did advile ſuch a Conveyance, and that he required him to execute this, 
and ſhews not, chat he gave bim notice of theparticulars of this. 
In Frances Caſe, Coke 8 pars, fol. 89. It appears, that a requeſt implies all cue B pars, 


other Circumſtances. = 39. Ne 
Tn this Cale the Declaration is good, and Judgement ought to be given fo2 Caſe, 
the JAlatntiff. 


| Whitlock Juſtice. The ſole point here conſiderable is, Whether the notice be 
any part of the pꝛomiſe; as to this, nothing can be the ſubſtantial parc of che Aſ- 
ſumpſir, but chat which is contained in the Declaration, requeſt is to be made to 
bim, to have him by this to take notice that che marriage is paſt, ſo that the requeſt 
and notice is all one, and no cauſe there is to expꝛels any notice co be glven to him, 
the requeſt being a ſuſſicieat notice of it ſelf, and clearly no notice ought to be here 
laid in the Declaration. | : 
The whole Court agreed herein, that the Declaration is good, without any no- 
tice therein alledged to be given, which needs not to be, and cherefoze by the rule of 
the Court, Judgement was given fo2 the Plaintiff. Judgement 
| | for che Plain- 
Nota, That Hitcham Serjeant le roy, being pꝛeſent in Court when this laſt *iffe- 
matter waz debated, Inkozmed the Court, that he had the ſame day moved the 
Judges of che C. B. in the like Caſe, and there it was adjudged by them all clear ⸗ 
ly in the like Caſe, and the ſame queſtion made, that no notice was to be given ; 
but if notice was requiſite, then they held alſo clearly, that the requeſt befng made, Wor 
implyed a notice, and was a ſuffictent notice in it ſelf. 


Shury 


8 
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Shury Plaintiff, againſt Brown Defendant. 


Entred Termin. Hillar. 20 Jac. B. R. 
Rot. 177. 


Debt for rent. IN anAction of Debt foz Rent reſcrved upon a Leaſe fo} years, bꝛougbt by the 
1 {Plaintiff as an Aſſignee of an Aſl:gnee : « be Cale and point reffed upon the 
wozos of Reſervation, the Lralc fo2 pears was mare, rend:ing Rent, in this ma- 
ner, (S.) Reddendo inde annuatim, durante termino prædicto, a certain Rent ro 
bim and co his Aſſignees, and dies, Ahether his Heir and his Aſſignee ſhall have 
this Rent 02 not, was the ſole point inũſted upon koꝛ matter in Law. 

Fo; the Plaintiff it was urged, that this reac, by the wozds of the Reſervation, 
ſhall continue during the whole term, and by the wo ds ſubſcquent, it is ſullicient- 
ly denoted who (hall have che Rent. | 

27H.8.f.19. By 27 H. 8. fol. 19. Rent reſerved during the term generally, this ſhall go with 
the Reverſion. 

roE.4.f.il. 10 E 4. fol. 18, by Littleton, A Leaſe made fo} pears, without mentioning of 

21 f. Dye, belrg, becauſe the Delr is to have che Reverſion, he (all alſo have the Rent; ſo is 

ES os the Book of 31 H. 8. Dyer, fol. 45. the Lelſoz and his Þeirs ſhall have the Rent 
generellp, & 6 E, 2. Fitz. tit. Voucher, placito 258. that the Rent reſerved ſhall 
go to him who bath the Eſtate, and with this agrees Plowdens Commentaries, 

fol. 171. in Hill and Granges Caſe, and Coke, 5 pars. fol. 111. Malloryes Caſc; 
the reſervation in this pꝛincipall Caſe, is pearly during the terme, to him, and to his 
alſigues, aud this is a ſutfcient denotation of the perſon , who is to have this 
rent. 
Foz the Defendant, it was urged, that the Plaintiff here bzings an Action of 
Debt fo} the Rent, as an aſsignce; that the rent here doth not continue , bccaule it 
Faſch. 11. E. 3. doth not appear, that John Shury was living, and this is not averied, Paſch.u.E. 3, 


4 55 Fitz. tit. Aſſiſe placito 86. Alſiſc fo2 a tent, touching the ſeverall woꝛds of reſer- 


Coke 5. pars. vatton. : ; f | 
tec. 1. Whitlock Juſtice. The rent here, is to habe continuance, being reſerved, du⸗ 
Comment.f. ring the term, and the heire ſhail babe this, and the reaſon of this is, becauſe a leaſe 
171. K. fon pears, is acontract,andin this, becauſe there is quid pro quo, the Law favozs 
5 this recompence, (F.) the rent fo2 the Land; and therekoze the ſame is to have 
confinuance during the term; and this is natur all equity, & de jure communi, ano 

the Law favours this recompence, this being jus commutativum, which the law 

fa vous. If one makes a Fcoffment in fee, and doth not expꝛeſſe a uſe, and conſide⸗ 

ration, the law then ſaith, that this ſhall be to the uſe of the Feoffer ; here the law 

gives a recompence foꝛ that which is paſſed from him; Ik one makes a L eeſe, and 

no reſer vation of any rent in it, the Law reſerves Fealty foꝛ him, and that he ſhall 

give his attendance in 31. H. 8. Dyer, there is a generall reſervation, and ſo this eft 

to the conſtruction of Law, Coke 5 pars. in Malloryes Caſe, A Reſcrvation to an 

Abbot, his Succeflczs, this is good there to bath. Commentaries, fol. 171. in Hill 

& Granges Lale. Rent reſerved papable ac Vich. and Lady-day, and this Leaſe 

made in January, be wall have the firſt Lady dayes rent, by conſttuction of Law. 

In chis p2iucipall Cale here, the contract of the parties is plame, that the rent is to 

4 H.6.1.26. have continuance during the terme, and the Law will uphold this 4. H. 6. fol. 26. 
to p2ove, that the rent ſhall go to the hetre, where it is not reſerved (0 him, by er« 

pꝛeſſe 


3 — 
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ſerves this rent unto bimſelf, then this rent hall go no further, no2 have anp longer 
pzeſſe wozds, and this by reaſgg and confraction of Law, and fo it hall be here in 
this Caſe. And ſo upon the whole matter, the rent here continues to the heire, 
9; to the Alſiguee of the whole Land, during the Term; and that Judgement ought 
to be given top the Plaintiffe. ; . | „ 
2, Jones Jultice » Azzoga l rein foz the:JPlaintiffe, that the Reſervation here 
ſhall be to him, and bis-Pezxs,/anv he haying;ayened the veverGon, the alience ail 11 E 3. Fitz. 
have the rent, 1 1 E. 3. Fiez-ric. A(le-foy Nen, placing 86; that che rent hall go Afliſe placico 
to the Yeire, bur this is nat there reſolved. n,Browning and Beſtons Cale, in the 95 bee 
— Tommencaries; chere the refer vation wag int during the term; as here in ihia Cale 
it is. 10 E. 4. fold. aud 27 H. g. fol. 19. An opinion tbere is, upon the point of re- | 
ſervation, ta what manner the rene (þall go; and there, fol. 29, ſome other opinion 31 H. 8. Dyer 
there is as touching this, and loin 31. H. 8. Dyer. But ibis Caſe bere, verp SE 
much differs rom the Caſe, where the reſervation is to the Leſſo2 himſelf particu= 
larly; fo; here in this Cale, there is an expzeſke reſervation of the party himſelf, 
durante termino prædicto, annuatim, to the Eeſſoz, ang ta his aſſigues; but if the 
lame had been reſerved, annuatim, co the leſſoz, during his life, then che ſame rent 
ſhould habe had no longer coutinuance. J ground my opimon this way, upon Hill 7½ S. Gan 
and Granges Cale in the Commentaries. Ji rent be reſerved, annuatim, du- ger caſe. Com, 
rante termino prædicto, the ſirſt payment to begin t mo years after, this controllg 
the words of reſervation. But it is nat lo: here in this Caſe. If we alt nor 
make ſuch a Conſt cuction, in this Caſe, we ſhould then go againſt twa Judgements; 
the one Coke 8 pars. in Whitho:ks Caſe, and the other , Coke 5. pars. in Mallo- Coke 8 pars. 
ryes Caſe; here the rent is reierved annuatim, durante termino p:xdito; and 5 bitlocłs caſe 
the limit ation ot the papment comes afterwards, (S.) to the Leſſoꝝ, and to his al. 
lignes. In Malloryes Cale, there it is, renpring rent to him, oz tu his Succeſſoꝛs; 
this Rent ſhall not goe to the Succellozs; but there the reſervation was » durante 
termino prædicto, the fitſt wozds carry the eſtate, fo2 tho reſervation, and the 0- 
ther woꝛds (or Succeſlvrs),are.void , and ſo the firſt mods to carry, and to ſettle 
the reſervation, the other woꝛds only toz limitation of the payment, foz there are no 
woꝛds of reſervation, but of limitation of payment; and ſo in this Caſe, the JÞlain- 
tiff hath good cauſe ot Action, and ſo Judgement ought to be given for him. 7 
3. Dodderidge Iuſtice, I will not now deliver, auy binding opinion in this 
Caſe. Conceipts are but like unto ſparkles of fire. J have viewed all the books. 
As to the generall Reaion. 1. To che wozds of demiſe , they are 
the wozds of the Leſſoz , and fo the wozds of Reſervation , are the wozds 
of the Leſſo:, and as he doth demiſe this, ſo it Wall ſtaud, and as be both re⸗ 
ſerve the rent ſo the lame alſo ſhall be, by conſtruction of Law; but ifhe leaves this 
to the conſtruction, and to the reſervation of Law, then this to go with the eftace, 
and during this eſtace, che ſame ſhall habe continuance. If he himſelf do make his 
reſervation too ſboꝛt, he ought to be with this contented, becauſe this is his own act ſo 
to do, & volenti non fit injuria. 
In a Reletuation, there are theſe thꝛee things conſiderable. (S.) 
I, The quantity of the Rent reſerved. 
2. The perſon, who.is to have this, ts whom it is reſerved; and 
3. The limitation of the time, when this rent is to be paid, and all this reſis in 
the Limitation, and appointment of the Leſſoz Himſelf, who doth reſerve this. h 
r. Fo} the quantity of the Rent, this is to be accoꝛding to chat which he bimſelf 
bath relerved to be paid, as appears by u E.3. & 50 E. 3. where 201, was reſerved, 11 E.3:50, 
fo; the laſt pear, and good. | E. 3. 
2. Touching the Perſon, who is to have this rent. If this be generally, lefc 
to the conſtruction of Law, then che Law will ſpeak fo: him, and will make chts 


rent to be incident unto the reverſion, but if the partp ſpeaks fo2 himſelf, and re- 
an ſerves 


a 
e 
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Butchers caſe, 
Hil. 33. Elix. 
C. B. Rott. 

+ > © 


ſcrves this rent unto himſelf, then this rent ſhall go no further, no2 have any langet 
continuance theu accoꝛding to his own reſex vation; aud ſhall then have chts oulp du- 
ring his time. B55 5 5 ES. 

At two joint tenants do make a Leafe fo; pears, rendzing rent to one of them, 
this is good, and the other ſhall not have it, neither ſpall it go with the reverſion. 
Tus joint tenants in fee, oz foz life, the one of them makes a Leaſe fo2 pears, ren- 
ding rent, the other ſhall not have this rent, becatiſetiot'pivy to the Leaſe. In 
this Caſe here nod in queſtion, Af Judgement ſhall'be Ken, agam? the rene, that 
the ſame is not to have continuauce; ſuch a Judgement Hire given, will not any 
wapes hurt the Judgements given in Mallor yes, noꝛ in Whitlockes Caſe. In Mal- 
loryes Caſe , there is no election, the woꝛd (or) there taken fo; (and) there it ap- 
peats, that the rent was to have continuance, which could not fo be, if( or) had not been 
taken fo2 (and) but the conſtruction thete; was not made upon any wozos of reſer- 
vation. A Leaſe foz years made; rendzing 20s. rent annuatim durante termino 
prædicto, this ſhall go to the heire, there being no reliraint; foz there it is all one, as 
if the rent had been generallp reſerved ; but if he had ſaid, rendring rent co himleif, 
durante termino predicto, che rent there, by any conſtruction, ſhall nat be extended 
to have any larger continnance, but only to the Leſſoz himſelf, who hath lo reſerved 


this rene. 8 


In this Caſe now in queſtion , if it had been demanded of him, who was to have 
this rent, de would have anlwered, that this ſhould be to him, and to his aſſignes; 
and not to his heire, but he himſelf to have chis, if he ſhould live ſo long; ik not, then 
his aſſignee to have this, ifalſigned over by him, during the terme, & poſito, that he 
aſſigns this over to one, who alſignes it to another, the aſſignee of che aſſignce 
ſhall have this rent, but not the heire, where no aſſignment was made, and ſo 
upon the whole matter, the rent here doth not continue, and Judgement ought to be 
given againſt the Plaintiff. | | „„ + 

4. Crew chief Iuſtice. There are conceipts tranſcendent, being rationall, and 
which are grounded upon the reaſous of Law, and ſuch are not to be rejected, but 
very much to be reſpected. 8 4 

As to the Reſcrvatton here, this being annually, durante termino prædicto, this 
is the contract made by the Leſſoz, to him, and to his aſſiguces, theſe are the woꝛds; 
ſo that by the intention of the parties, the Leſſce is to pap his rent, to the leſſoꝛz, if he 
ſhalllive, and to his Aſſionee, ifhe dies. As to Malloryes Caſe, being in Caſe of a 
relervation, during the term, the Law gives a favourabie conſtruction, fo the con- 
tinuance of the rent, and ſuch conſtruction is to be made in this, and in the like ca. 
ſes, as ſhall be accoꝛding to the meaning and intent ion of the parties, here in this 
p2incipall caſe, the aſſignee of the aſſignee bꝛings this Action. If a Leaſe be made 
rendzing rent annually during the term, coche leſſoꝛ, this ſhall not go unto his heire, 
foz it ſhall be intended to be to him, if he (hall live ſo long, but if be dies, during the 
term, betauſe by his expele reſervation, he hath fixed the payment, upon the lelſloꝛ 
only, this ſhall go only unto him. But here in this pꝛincipall Caſe, the reſervation is, 
rendring rent annually, durante termino prædicto, to the Leſſo? , and to his al- 
ſignees; lo that by this be explains himſelf,who Qoulo havechis rent (S.) he, and 
his aſllgnees,and this differs from Butchers Caſe, cited Hillar. 33 Eliz. C. B. Rott. 
1116. fox there the heire bzought the Action of Debt, and he was excluded by the 


* 


wozds ok the reſezvation. And lo upon the whole matter, Judgement ought to be 
given fo2 the Plaintiffe. 


Akterwards Bridgeman Ser jeant moved the Court in this Caſe, to have Tudgc⸗ 
ment fo2 the Plaintiffe. | 

Crew chief Juſtice, Jones & Whitlock Juſtices, Dodderidge abſcnt , were 
all clear of opinion fo2 the Plaiutiffe, and accozdiugly, the Rule of the Court was, 


that if cauſe (bya time prefixed) was not ſhewed to the contrary , Tudgement to be 
then entred fo the Plaiutiffe, and no cauſe being ſücwed, Judgement was given 


fo the Plaintiff, and execution taken out. Calf 


——— ͤ—a—ä— 


un F (ar. R. B. R. : 


Calfe Plaintiffe, againſt Bingley, & Davies, the 
Mainpernors of Hall. 


Entred Termin. Hillar. 22 Jac. B. R. 


Rott. 951. 


Na Scire facias againſt the baile, the Caſe appeared to be this. A Judgement 
1 was given againſt Richard Hall, che pzincipall, in B. R. upon this Judgement a 


Tut of erroz bzought in che Exchequer Chamber, accozding to the Statute of Zlix.c.8. 
27 Eliz.c.8.and hanging this Vit of erroꝛ, dy the pꝛocurement of the baile of Hall, 


Hall the pꝛincipall appeared, and rendzed himlelk in diſcharge of his baile , hanging 
this TUI}it of erroz, a Scire facias was bought againſt the Baile, who pleaded in 
diſcharge of this, that after the TAzit of Erroz bzought, and hanging this, 
the pꝛincipall, reddidit ſe in exoneratione balliorum , and alſo, that befoze 
the Scire facias bzought, and befoze the C Tit was determined, and hanging this, the 
pꝛincipall dyed; unto this Plea of the Dekendants, the Plaintiffe demurred in 
Law. | | 
The Queſtion was, whether this be a good plea, in diſcharge of the baile , and 


whether after allthis, che JPlauutiff map reſozt again, unto the baile by a Scire fa- 


clas. 


ſame having two matters ilſuable in it, as 1. che render of the body ol the pꝛinci- 


pall, and the ſecond, the death of the principall, befoze the Tit of erroz determi⸗ 


ned. 

Jones Juſtice. In a Wit of Errop, the tenoꝛ of the Recozd is ſent away, but 
the Reco2d it (elf remaines here, vide the Statute ot 27 Fliz. which gives 
the TUit of erroz la the Erchequer Chamber upon a Judgement given here, 
by che TUtit of erroz, the virtue, and efficacy of the Recozd, is ſuſpend- 
ed, and in Judgement of Law, is no recopd, untill the Judgement be reverſed, oz 


aſfirmed, as appears, 6 Eliz. Dyer fol, 227, 228. 


that the baile is by this discharged, and that he cannot after all this, reſozc unto 
the baile, As to the render of the pꝛincipall, hanging the Tic of Erroz , reddidic 
{e priſonæ, this he may well do, and this is to be encred of Recozd, and there ought 
allo to be, a committitur by the Court, and this is triable by the reco2d, but he can- 
not be in execution, as long as the Judgement rematnes undetermined, by the wit 
of erro2, during this time, the party cannot pzay him in execution, neither can the 
Court grant bim to be in execution, becauſe that all the pꝛoceedings are ſuſpended, 
hanging the Tut of Erroꝛz, but he remaines in Cuſtodia mariſcalli, to be taken in 
execution, after the Wzic of Etroꝛ determined, ik Judgement be affirmed ; and il 
the party will not then pꝛay him to be in execution, the Court will then diſcharge 


him. 


Nota, That all the Clarks and Attourneps, fo2 the courſe of the Court ſaid, and 
infozmed, that hanging the Tit of erroz, the pꝛincipall may render his body in ere: 
cution in diſcharge of the baile, becauſe the recoꝛd of the baile is a diſtinct recoꝛd of 
it ſelf, and that a Scire Facias might be bzought againſt the baile, pendant the wait 
of erroꝛ, quod non eſt lex, the opinion of the Judges, fo2 point in Law, being a- 


gainſt them. ; | 
Iu 2 | Whitlocke 


It was urged fo2 the Blaintiff, that this plea was not good, being double, he 


| F 6 Elix. Dyer. 
Curia, Whitlock & Jones Juſtices, being onely pꝛeſent, and cleare of opinion, {22 1-228. 


A Scire faciat. 
Stat. of 29. 


» 


15 
: 
1 
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It hath been objected , that the pjincipalimap render hunſelf in execution, in exo- 
neratione of his Baile. As co this, he cannot be in execution, pendant the Tit 
of erro}, 1 1 5 TY 
ones Juſtice agreed With him herein, Foz that the U1it of erroz, is a lu- 
ſpcnſion of the Judgement, and che party cannot be in execut ion ſo long as the 
Judgement by the Tic of. erro2 remaines undecided; che lame being by thts ſt- 
ſyended; alſo tt the party du not ꝑꝛay him in execution, the Court will then diſcharge 


; Whitlocke Iuſtice agreed herein, the ſole point here conſtverable is, how, fo+ 
there map be a tender bp the pꝛincipall of himſelf, after che Tyir of erroz bjoughe, 
and hanging the lame. 88 5 * 

Tones Iuſtice. Wihen J was in the C. B. chis was then there in queſtion , whe- 
ther by a Scire facias, the party might reſozt to the baile , after a Wine of Erroz 


LY s 


* bought, and there this paint was then left as a queſtion not refolbed, But JF am 


| P2oceed te gibe Judgement, 


of opinion, that he cannot in ſuch a manner reſozt unto the baile, dy a Scire facias, at 
ter the Uzic of Erro; bʒougbt, foꝛ by this CUzit of Erro2 , upon the Jud gement 
— given, there is a ſtay of execution, untill che Judgement be affirmed, oz vilaf- 
med. | 
When J was iu Ireland, a Judgement was there given befoze me, and a Mie 
of Erro2 bzought here upon this Judgement, and che cenoz of the-Recozd ſent He» 
cher, and afcerwards the Judgement was afürmed, J then did doubt whether I 
might pzoceed there to give Judgement, becauſe the ceno2 of the Recozd was here 
in B. R. J put this queſtion here to the Judges, to have their Reſolution herein, they 
did all here reſolve , and ſent me their reſolucions in this, that F mighe well there 
wihch was lo done accopvingly, 
In tbisp3 ll Taſe,-Curia;(S.) Tones & Whitlock , being onelp pyeſent, 


| afcer che wait of erroz bzoughe, and hanging this, the pzincipall rendzing of himſelf, 


Term. Trin. 

2 Car. R. B. R. 

this matter 
moved again. 


cannot be pꝛaped in execution, neither can the Court grant him to be in execution, 
becauſe that all che poceedings in this matter, are now ſuſpended, dy che wit of ex- 
ro2 bꝛought and hanging the ſame. And ſo without any further devace at this time, 
(the Court not being full) the ſame was adjourned to a further time, to be moved 
again in full Court. . | | _ 
Afcerwards, (S.) Termin.Trinit. 2. Caroli R. B. R. this matter was moved a 
Iones Inftice. The Baile map bzing in the pꝛincipall, at any time befoze the 


Judgement affirmed, but he ſhall not be payed co be in execution, untill the Tudge- 


erer affirmed, oz diſafllirmed; but he Hall remam in Pꝛiſon m euſtody, until 
—— # What | 
Crew chief Iuſtice. Hanging the TU it of Erroz, the baile map bring in the bo- 


' dyof the Pzincipall, at any time, when he will, but he wall not de pꝛayed iu exetu- 


Hobbs Caſe, 


tion, befoze Judgement be affirmed oz diſaffirmed. 

Jones Iuſtice. It was held in Hobbs Caſe, that though a Capias be againſt the 
bale, yet he may bꝛing in the body of the pzincipall, at any time, befoze che Judge» 
ment be affirmed. The Baile is uot chargeable befoze a Scire Facias bꝛought a- 


gainſt him. There ought to be 1. A Capias againſt the Baile, befoze he is to charge 


bim, and if the p)incipall dies, befo2e the Scire facias, the baile by this is difchar: 


ge, and this by the Act of God. | 


The Court was clear of opinion in this, trat the Balle was not to be charged, 
but by a Scire facias, firſt has againſt him, and if befoꝛe tbe Scire facias, the Prin- 
cipall dies, the Baile ſpall be diſcharged, as here in this pꝛincipall Caſe. 

The 


—— — Cy 
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The Caurt was allo clear vi optnion , that the Baile map bying in the body of che 

Minctpall at any time. But to charge the baile, there ought to be ſhewed , That the 

Capias ms returned, and tyled againſt the baile. | 
Che Court was cleare ol opiaiou in this cale againſt the plaintiff , that he cannot 

have a Scire facias againſt che baile, after a wyit of Erroz bzought, and hanging 

the ſame; and therefoze the Rule of the Court was, that if the Plaintiffe ſhewed not 

better caule the nexe Term, Judgement then to be centred againlt him. | 

Afcerwards, (S.) Termin. Mich. 2. Car. R. B. R. this Cale was moved again, Termin. Mich. 
and argued at the Barre, and afcer by all the Judges , and at laſt adjudged againſt Car. R. B. R. , 
the Plaintiffe. | WC | 

Crew chief Iaſtice. Jt remaines doubt full, whether by the rendzing of himſelf, 
he (all be in execution, oꝛ not, reddidit ſe in exoneratione manucaptor um ſuorum, 
the pꝛincipall here dyed. breve de errore tunc pendeate indiſcuſso, he dyed be ſoꝛe 
the return of the firſt Scire facias, there being no Capias at all. : 

Dodderidge I uſtice. If pou will have execution, pou ought then to ſhew all 
things to enable pou to have execution, to hem twhether there was any Capias, 02 
uot, here there was none. 

Crew. The condition is double, to render himſelf, oꝛ to pap , &c. No capias 
bete, but a Scire fa cias againſt the batle, befoze the return of it, the pꝛiucipall cen- 
ders himſelt, and hanging the Tit of error dies, the baile by this diſcharged. 

Tones Iuſtice. The Barre here, is not double, here the pꝛincipall may render him- 

(elf, befoze Judgement, and this is good, but pet not to be m execution, unall after 
Judgement, and a pꝛaper to have him to be in execution, but in the interim, the 
Marſhall map have him in his Cuſtody, but he cannot be in execution, hnuging the 
CL: it of erroz undetermined. | 

As to the Pleahere of the Defandauts , the ſame is gaod, and not double , as it 
mas Objected. 

As touching the pꝛincipalls rendꝛing of himſelf, and the time when he map ſo do 1 
In theſe Cales, the lame came to be queſtioned between Styles and Seager in the dae Caſe, 
C. B. when J was there, & 43 Eliz. B. R. between Hobbs, & Doncaſter, there C. B. &c. 
queſtioned, whether upon a Judgement given, che pꝛincipall, co render himlelk pꝛe- 
lently, oz not untiſt a Capias. — | | 

There Reſolved, That he is not to render bis body untill a capias hʒought, and 
returned againſt him, and that if the pꝛincipall dyes befoe this be done, che Baile 
is dilcharged, aud this ſo agreed there by al. „ 

And ſo was che Caſe alſo in the C. B. where agreed, that if the pzincipall oped be- 
foze any capias had, and returned, there refolved, the Baile by this ts diſcharged, ſo 
ſo that none can fall upon the baile, untill a capias, and it the pꝛincipall dyes befoze the 
baile is diſcharged; and if there was any capias, this ought to came on the {Plain- 
tiffs part, to ſhew this to be ſo, and that the death of the pꝛincipall, was after the te- 
turn of the capias,, and this to be ſhewed by him, by way of Replication, but this 
he hath not done. 5 > | | | 

Dodderidge Iuſtice. The Plea here is not good, but he pꝛoceeds, and ſhews the 
death of che pzincipall, befo2e the return of the Scire tacias. 

(rew. The act of Gad here, hath diſcharged the Baile. 

Dodderidge. A capias ts firſt to be awarden , and no fcire facias fo be againſt 
the baile, befoze a capias had, and returned againſt the pꝛincipall. A capias, is firſt 
to be taken againſt the pzincipall, and upon a Return made of Non eſt inventus, then 
a Scire facias, tu be. againſt the Baile, but not bekoze, fo2 pou cannot charge the 
baile, befqze a capias had againſt the pꝛintipall, and the baile map bying in the body 
of the pꝛincipall, but no ſuch matter here appears, which ſhould have been ſhe wed by 
the Plainciffe , to have enabled him, to have hx» execution againft the Bale, No 
capias being at all here ſhewed to be had. Alſo if you here have a Judgement, ann 
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Judgement, 
quod querens 
Nil capiat 
Per curiam. 


Action Caſe, 
ſtopping 2 
Way. | 


upon this pou will babe a Fieri facias, o; an Elegit, by this pou have made your 
election, and you wall never now charge the baile. | 
Whirlock Juſtice. The baile here are to be diſcharged. 

The whole Court in this Caſe agreed clearly againſt the JÞlaintiffe, and that fir 
there ought to be a Capias againſt the pꝛincipall, and upon a Non eſt inventus rcs 
turned, then a Scire facias to be againſt the baile, but not befoze , and ſo upon the 
whole matter, the Rule of che Court was,quod querens Nil capiat per Billam, 


Harriſon Plaintiff, againſt Rock 
Defendant. 


Entred Termin. Trinit. 1 Caroli Regis B. R. 
Rott. 


N an Action upon the Caſe fo2 topping of a way, ad damnum 401. which way 

the Plainciff claimed by Pꝛeſcripuon: A ſpecial Jſſve joyned upon the place 
where the diſturbance was laid co be, a verdict was given fo2 the Plainciff. 

It was moved foz the Defendant in arreſt of Judgement, that the Declaration 
was not good, and divers erceptions taken. 

Firſt Exception, becauſe it is ſbewed that one Wilſon was ſeiſed of the Honlſe 
in Sturbridge, and that he, and all thoſe who, &c. time out of minde have uſed co 


have a wap, without ſhewing that this was Antiquum Meſſuagium. | 


7 K. 4. ſol. 6. 
Kc. 


Second Exception, becaule it is not ſhewed in certain, where this wap is, noꝛ 

how this way goeth. | 25 
Third Exception, becauſe it is not laid in what Town this way is. 

Fourth Exception, becauſe it is not thewed what maner of way this was, whe 
ther appendant, oz &c. 

This Cale was argued at large, and in part reſolved the laſt Term, but becauſe 
it was then upon the firſt Argument, &c. | | 

Dodderidge Iuſtice, ſomewhat differing in opinion from the reſt of the Judges, 
fox this caule no Judgement was then given, but the cauſe was adjourned until this 
Term, to be opened, and argued again. | 

Bridgeman Serjeant, & Wilde, moved fo2 Rock in arreſt of Judgement, Lic- 
tleton & Trotman fo the Plaintiff to have Judgement. 

W hitlock & Jones Juſtices, maintain their fozmer opinion the laſt term, that the 
Declaration is good and ſufficient, notwithſtanding the Exceptions taken to it, 
and that Judgement ought to be given fo2 the Plaintiff. 

Dodderidge Iuſtice. The Declaration here might have been better, but as the 
ſame now ts, it is good and ſufficient, and the matter now reſts upon the verdict. 

As to the firſt Exception taken, becauſe he doth not ſay that it was Antiquum 
Meſſuagium, as it is in 6 E. 6. Dyer, fol. 70. in Iſhams Caſe, where he ought to 
ſap, that it was Antiquum parcum, oz not good, as it is there reſolved; there it is 
ſaid, if che Park be ancient, then it follows an ancient Parker there to be. 

If one Pꝛeſcribes, that Land is deviſable in a Bozough, he ought co ſay that it was 
an ancient Bozough, by 7 E. 4. fol. 6. 15 E. 4. fol. 14. 7 H. 6. fol. 3 2. touching 
the retuzu of the Sheriff, in a Nativo habendo, to ſay, Quod civitas London 
eſt antiquiſsima Civitas, 22 H. 6. Fitz. Preſcription, placito 57. 21 E. 4. 
fol. 54. & Goke 4 pars, in Lutterels Caſe - If one pꝛeſcribes foꝛ Effobers, he 
ought co alledge, that it was an ancient houle, and that time out of minde uſed ts 


have them. 
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But as this pzjoctp i! le gere 1, he needs not to alledge that che Pelluige, 
fuit antiquum Meſſuagium: Chereis a wap, which may be appendant and tnct- 
dent: It che wey be claimed, as belonging to the laid Youſe, there it is appen- 
dant, and he ougbt lo plead, that the Douſe eſt antiquum Meſſuagium, oz not good; 
but the ſame is not ſo here, being one:p, that he hath had a wap, ſo that this way is 
not claimed as incident to the Haule, but the Youie is onely terminus à quo; and 
ſo upon this difference, all the Books map be well reconciled, and fo are all the p:e- 
lidents. | | 35 | 

But where this way is claimed as belongi. the Houle, there the ſame is in⸗ 
cident and appendant unto it, and there he oug e: ways to ſay that the Pouſe was 
antiquum Meſſuagium; but here h- claims the wap onely from the Youle to the 
Cloſe and Meadow, ſo chat the Meſſuage is here named onelp, ut terminus a quo, 
and not as belonging, oz as incident to it; and upon thts difference, upon view of 
che Books, and upon the pleading of ty's Tale, J am of opinion, that in this Caſe, 
as it is here plewved, the Plaintit7 ought not to plead that this houſe was antiquum 
Meſſuagium, becauſe that the wap, by the pleading, is not latd to be belonging, 

1102 pet incident to the Douſe. One 

As to the ſecond matter, he ſheweth this particular wap how it leadech, but gives 

no name unto it, as by 39 H. 6. fol. 6. he ought to have named the wap in plcad: 
ing of it: But here, we are in Cale of a private wap: The Declaration, as to 
chis, might have been better, but as it is, it is good and ſufficient; fo2 here he makes 
no ule, no pet laps any pic ſcription in the by- wav, but he doth ule this, and names 
this onely to bzing him to his pꝛiuate way, the which is laid to lead to ſuch a Bꝛidge; 
a pꝛi vate wap is an eaſe to the party who hath it, and a charge and burthen to the 
other, and cherekoze when he comes to his pꝛivate wap, in pleading, be ought to 
make and to lap this certain; here it is laid to be prope, ſuch a croft,this is not good; 
but here the Tury have found this way koz the Pl.unciff, and ſo this verdict hath 
atded all other imperfections, and ſo upon the whole matter, the Declaration is here 
my good by the verdict, and fa Judgement ought to be given fo2 the Platn- 
tiff. 

Crew chief Juſtice agreed herein, that the Declaration is good, and that the ver. 
dict here hath aided and mate good all the imperkections in the Declaration, it anp 
be; there will be a difference between a Luſtom ok a place, and a pꝛeſcription. In 
caſe of Cuſtom vou ought to lay in pleading, antiqua Civitas, & antiquum Meſ- 
ſuagium; but in caſe of a pꝛeſcription, which is perſonal, otherwiſe it is; the 
difference belege put, is very pzobable, where the wap is laid to be belonging to a 
Mefluage, and where not; but the Pcſſuage is named onelp, ut terminus a quo, 
che wap to be; here the inference is verp koꝛcible, ano of great relation, fo: he can- 
not bave a way tim out of minde, from the laid Melſuage, if the Meſſuage was 
not Antiquum Meſſuagium, as by 6 E. 6. Dyer, fol Jo. _ 

As to the Pꝛeſidents, J have viewed ſome of them, in the Book of Entries, in 
tit. Treſpaſs, and there he is not to ſap, antiquum Meſſuagium: This Declaratt: 
on here is good and certain, but it might have been better; but the verdict here 
hath made all good. | | | 

The whole Court agreed, that che Declaration here is good, and ſufficiently 
certain, notwithſtanding the Exceptions taken againſt if, all which the Court ober- 
ruled, that the ]Plainciff. had juſt cauſe of Zction, to have ſatisfaction fo; the wꝛoug 
done him, and having a verdict, he ought to have his Judgement, and accoꝛdingly judgement 


by the rule of the Court, Judgement was given, and lo entred koz the Plaintitft. — 85 Plain- 
Tl 
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Treſpaſſe. 


10 H.. 
21. H. 7. 
22. K. 4. fol. 


50. 


Monntford Plaintiffe, againſt Sidley 
Defendant. 


Entred Termin. Hillar. 22 Jac. B. R. 
Rott. $12. 


Nan Action of Treſpaſs, fo2 the taking of thzee Loads bf Oats, the Defendanc 

in Barre avows the taking, fo2 dammage felant, being upon his Land, he having 
a Leaſe of this Land made unto him, by one Beckington, che place called Herles 
Cloſe, within the Pariſh of Tawen. The Plainciffe Replyes, and agrees the leaſe 
to be ſo made to the Defendant, but ſaith , that he was Jarſon of the Pariſh of 
Tawen, and that the Dats were there let fozth fo2 him,fo2 Tithes, and that he cook 
them. | 

The Defendant Rejoynes, and takes by ꝛoteſtation, that they were not let 
forth fox tithes, and foz Plea, ſaith that Sidley did net demile ta Haukes foz one 
pear (who as the Plaintiffe ſuppoſes) vid ſow the Land, and let fozth the Oats fox 
tithes, and doth Travers the Leaſe made by Sidley to Haukes fo; one year ; upon 
this Travers the Plaintiff demurres in Law. | 

Whitlock Juſtice. That the Travers here is not good, and upon conſideration 
had of the whole matter, Judgement ought to be given fo2 the Plaintiffe; the De- 
fendant here hath admitted, that the Plaintiffe was Parſon,and hach alſo admitted, 
that the Coꝛn was ſec out foz tithes, and the Defendant took them. The Cale is 
no other then this, but that Con is let forth for tithes , and che owner of the land 
takes this as fo: dammage feſant wicbaue af rhts fo appear in pleading, (ag 
be ougbeto habe chewen) that the JParſon had ſuffered the coꝛn ta remain ober- long 
upon his Land to his dammage. The Parſon might have an Action of treſpalſe fox 
the taking away , ik once they were ſec out foz tithes, and after taken away. The 
Defendant here dilclaimes in any title, 02 pzoperty unto th Cozn, he claimes no- 
thing in it, but he admits the Plaintiffe co have che ſole property; where he di- 
ftraines fo2 dammage felaut, he ought here ſpecially ts ſhew that che ſame remained 
there ſo long, lo that by this, there was a dammage to him, and lawfull ic is in 
ſuch a Caſe to diſtrain Coꝛn in ſhocks, but not lo foz rent, and ſo the difference is ca» 
ken. 10. H. 7. 21. H. 7. and 22. E. 4. fol. 50. ds to the the Travers hete taken, 
this is not a materiall travers, and ſo fo} this cauſe not good, the ſame being (abſq; 
hoc) that Sidley had demiſed unto Haukes fo; one pear, this is no wap at all mate⸗ 
riall. It he had ſaid, abſque hoc, quod poſſeſſionatus fuit, and ſowed. Me needs 
not to take notice of his title, in an action upon the Statute ok 2 E. 6. fo not ſetting 
out of Tithes; he is not to lap, and ſet fozth a title in the Defendant, but onely, 
that he was polleſſed, without chewing anp title, and this is ſufficient, here the 
Defendant by his Travers, admits the Plaintiffe to be parſon, ſo the travers is not 
good, and Judgement ought to be given fo? the Plaint ile. 

2. Jones Juſtice, Jt doth not appear here, whether the Plaintiffe hath bzought 
bis Action, as Parlon, oz otherwiſe, and therefoze the Dekendant map well plead in 
Barre, the Parſon ought to make his title; the Parſon , where tithes are ſet out, 
bath a libertie fo2 a time convenient, co come and carry them awap, and this conve⸗ 
niencp of time, is triable by a Fury ; aud this is a Licenſe which the Law gives 
unto him, and ik he ercecds this, he fall be ſubject to an Action; and then by the 
Judgement of Law, he ſhall be taken foz a treſpaſſo?, ab initio, otherwiſe it (hall be 
of a Licenſe in fait, given by the Parſon himlelf; if he erceeds this, no action of 
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treſpaſle lyech to} this, but an Action upon the Cale, aud this difference is ta- 
ken. 

Coke 8. pars. fol. 146. in the 6. Carpenters Cale. If an Action is b1ought fo? 
taking awap of tithes, the Oekendont ought to pleade lpecialy, (S.) ether that they 
were not let out fo2 tithes, o2 elſe being let out, they were ſulffered to remaine there 
ober. long, here the Parſon makss his utle in his Replication. As to the Travers 
by the Defendant, of che demile to him, who let out the tythes, this is a bad, and an 
impertinent Travers. Ik one, who hath lome colour of title, ſowes the Land, and 
ſets out che tithes, though this be vp a diſteiſoꝛ, chis is good foz the Parſon; other: 
wile it is, where one without any colour ſets out tythes, this is no ſetting out in 
Law, here the Travers being of a particular inducement to the title, is not good, and 
ſo the Travers here is bad, and Judgement ought ts be given foy the ]Ilaintiffe. 

Dodderidge juſtice. The Travers here is bad, both fo the matter, and the 
manner of it. is touching a Travers, this thing is to be traverſed , which goes 
fo the paint of the action, any other travers is not good, becauſe not materiall, to the 
title of che Plaintiffe here, be the demile co Hawkes, ſo one yeare, oz fo2 half a pear, 
it is not materiall; and fo this cauſe the Travers is not good; the Delendant 
here might have (aid that he was not Parſon, oꝛ that it was not within the Pariſh. 
©: 3. that wot ſebered from the nine parts; Ik any of theſe ſo be, the ſame would 
have well ſer ven his turn, and a materiall Travers might have been upon any of 
theſe. But here be hath traverſed a thing meerly immateriall. As to the manner 
_ ofthe Travers, the lame is here alſo voide , fox the manner of if, fo2 he bath here 
Traberſed a Conveyance onelp, and no other thing elſe, and this is not good. De 
doth here Traverſe only che Conveyance, to the title, which inables him to have the 
tithes, and therefo de this Travers is vot good. Aiſo, = Travers is not good, be: 
cauſe he hath here taken a captious Travers, the ſame being ablq hoc, that he demi- 
led to Haukes foꝛ one peate, fo that upon the whole matter, the Travecs here is bad 
every wayes, both koz the matter, and the manner of it - and therefoze Judgement 
ought ta be given fo; the JPlaintiff. | 

4. Crew chief luſtice. The Defendant hath here allowed a cod title in the 
JIlaintiffe unto the Dates. Ik ic appears by the Declaratton, that he was jJParſon, 
then by the Bar, he ought of neceſſity co have ſhe wed the cauſe of his taking foꝛ dams 
mage feſant, but here, as this Cale is, he needs not to do it, becaule the Plaintiffe 
doth not bring this Action, as Parſon. But in his Replication, makes bis title, as 
Parſon. The Travers here of the Defendant is not good. If the Cozn had cous 
tinued there over -long, his remedy had been, by his Action upon the Cale, but here 
no title appears but only fo2 che Plaintiffe, ſo the Travers is bad, and Judgement 
ought to be given foʒ the Plaintiffe. | Iudgement, 

And fo accozvingly, by the Rule of the Court, Judgement was given, and lo en- for the Plain- 


| tiffe per curt- 
\red fo the Plainticke. = 7 


XX TERMIN. 


wy KY 2 1 8 — On _ _ 11 2 AA II Dan , __ — CURE YES AIR 52 726114 : .. : N TIS —— — ü — 1 


& 
: 


5 
, 
$ 
* v 
4 
n - 
g 3 
. \ 
2 
2 
5 
; 2 
| * 
» 
5 4 
0 
by . J 5 
6% q 
uy , 
1 
; 0 
; y 
* : 
_ 4 F 
$ 4 \ po V4 
3 R 
* , 
| a 
9 
| 4 
A 5 
8 
q 3 
5 
* 
* wy 
($2 | 
«od 
* 8 
: 1 
4 
vn 
| , 
: k 
p 
1 
> 
; 
1 
% ; 
| 2 
, 4 
£4 
4 f ; 
4 ” 
* 
Va 
i 
( : 
J 
b5 
g . 
4 
og 
" 
4 


1 
1 
5 * 
* 
bj . 
LE | 
*4 
2 þ ; 
5 5 | 
: 4 
; þ 
4% | 
I ; 
1 7 


2 e . er Bog „ 27 


eee 


eee SS IIS SV <I> 
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TERMIN. PASCH 
2 (ar. N B. N 


Shury Plaintiff, againſt Piggett Defendant. 


Entred Termin. Hillar. x Car. R. B. R. 
a 124. 


which had uſed to have its current from luch a place, 
through fuch a place, and ſo to come into the Plaintiffs 
yard, and there to fill and ſupply a {Poud with water, 
fo2 the neceſſary watering of his cattcll, the Defendanc 
bach erected a ſfone-wall , and ſo hath topped this, that 
oo Plainciff wanted bis water, and was by this damni- 

The Defendantpleaded in baxre,a unity of pofleſſion 
in the Land of the houſe, and place to which, and of the 
Land thzough which, and of other Land, of which, &c. 

The only queſtion moved, and tuſiſted upon was, TAbether this unity of poſſeſſion 
will extinguiſb this water-courſe, oz not. 

This Caſe was argued at ihe Barre, and much debaced, and fo2 further argu ; 
ment, the ſame was adjourned ta another time. 

Afterwards, (S.) Termin. Mich. 2 Car. R. B. R. this Caſe was moded again, 
and urged, that by this unity of poſſeſſion , the TUacer-conzſe is not d; 
and foz this purpoſe, Coke 4. pars. Terringhams Caſe, 14 H. 4. fol. 7. profice 

apprender extinct by unity. 21 E. 3. fol. 2. a way extinct by unitp. 35 H. 6. fol. 
55,56 a Warren not extinct by unity, de may hawke in his own Land. 16 Eliz. 
Dyer. fol. 326. 13 Elia. Dyer. fol. 295. 11 H.7. fol. 25. the Caſe of the gutter 
not extinct by unity, as it wes urged. Terminuh. Hillar: 36 Eliz. B. R. Rott. 
2333. aCaſe between Herneden aud Crowch, was urged , that ſervice, of in- 
cloſure,ertinct by unity, and 3 9 Eliz. Harringrons Cale was urged,m which it was 
adjudged, that ſerviſe ofencloſure ſhall be ertinct by unity of poſſeſſton , and not 
to be afterwards revived. 
Hillar. 4. Jac. B. R. Jourden ageinſt Attwood, the Caſe of a way adjudged, 


to be extinct by unity, as it was urged, aud not to be revied. 24 C. 3. Tok 25. 
common extinct by unity. 


11 H.4. fol. 5. A wap extinct by unity. 
rt 2 


Dodderidge 


FERN | 52 Action upon the Caſe,fo) ſtopping of a water-courle, 
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3 juſtice. Tt T have a mill; and a (Gatet. coul ie unto it, he lis 
the Land, be (hall not op the water, being matter ok neceſſity, and not like unto 
the caſe ofthe wap; therefoze not to be extinct by unity, becauſe of ECON, and the 
ſame hath a continuallrunning. - 

The Reaſon of the Cale of encloſure urged is, becauſe the ;neſcription there 

. was interrupted, and therefoze all gone, aid exitnek, aro lo it was Fane. 

AC. 3 ſac. 

"The whole Court at this time ſeen'd co be Aer of opinion, that the T7 e 
tourle here, was not excince, by che unit p of paſſeſfion, thire being a great vlikerence 
between this Caſe, aud the Caſe ofthe wap. 

Whitlock Iuſtice. The courſe of a Spring, is a naturall toürſ. e, and current, 
and to (top this, mip be a Nuſans to the Common- wealth, aud a pꝛivate 
wong. 

. 3 this Caſe was argued et large by ail the foure Judges. Termin. 

15, <P Mich, 2 Car. R B. R. who alt agreed in opinion, that Judgement eugbt to be gt- 

this Caſe K+ ven fo} the }Alatutiffe, aud that the Tlater-courle iu this Cale, is not «tiuce , by 
gued by the the uuit; of poſſe ſſton. 

Iudges. 1. Whitlock Iuſtice. There is a difference between a way, a common, and a 
Mater courſe. Bracton, lib 4. f. 221,222. calls them ſervitutes prædiales, thele 
which begin by pꝛivatc right, by preſcription, by allet, as a way common, being a 
particular benefit, to take part of the p,ofits of the Land; this extinct by unitp, 
becauſe the gicatcr benefit (hall dzown the Lelle; a Tater courſe doth not begin 
by pꝛeſctiption, no} pet by aſſent, but the lame Toth begin ex jure naturæ having 
taken this courſe naturally, and cannot be avertev. 

2. Jones Iuſtice. This Mater⸗courſe is not extinct by the unity of yoſleſſion, 
the lame being a thing which arilech out of the Land, and no intereſt at all, by this 
claimed in the Land, but quod currere Mlebat, this wap, and ſo to have coutinu⸗ 
ance of this. 

3. Dodderidge luſtice. Agreed herein, that this ater · courſe is not extinct 
bp the unity of poſſe ſſion. 

1. Becauſe the nature of this is to be current. 

2. Becauſe it ts alſo à thing of neceſſity, fo the watering of Cactell, and a thing 
which of necelſity is to have continuance, che lame not to be extinct by a unity of 
poſſeſſion, as common appendant, ts arrable Land, fo2 Cattell of the low, and 
becauſe appendant unto anctent arrable Land, (S) Hyde, & Gaigne, to be only fo2 
Cattell (S.) chivalls, & beofes, foz to plow.the Land, and foz kine , and ſheep, 
foʒ to compeſter the K and. 

As to the Cale of wapes, if they are private wapes, they are extinct by a unity of 
poſſeſſion, but not lo , if they be wayes of necelſi:p; as to the Church, 01 to the 
Market, and lo was Pophams opinion in his time, upon this difterence, where 
A wap wall be extinct, and where not, by a unity of 'poſſeſ lion. 

| h The Cale of the Mater. courſe is upon the like Reaſon. 

11 H. J. fol. as 11 H. 7. fol. 25. A notable caſe there of the gutter, the reaſon there giben, becauſe 
matter of neceſſity, where one had a gutter running within the Tenement of ano- 
ther ; doth purchaſe the Tenement ; the gutter remaines , not extiuct, this beiug 
as neccſſarp as it was befoze. 

2. Another Reaſon map be dꝛamn from the nature of Water, the which will 
naturally diſcend, and will make a map, foz its pallage, if topped ; it is not pol⸗ 
ſible cohave ſuch co be extinct by a unity of poſſeſſion. 

Coke. 4. pars, Luttrells Caſe, ofthe Mill, and the Caſe of the Dp-houle, 
ay 4. pare no Müll, nod Op- bouſe can ſubliſt without water. 
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Crew chief Iuſtice agreed herem, that this Mater coutſe is not extinct by the 
unity of poſſeſſion ; this Cale differs from the Cale of the way, and common ap- 


pendant. 
Coke 4. pars. fol. 3 8. in Tirringhams Caſe. 3. Relolved, that a common ap- 


pendant is extinct by a unity of polleſſion;and ſo it is, of every pꝛofit, which one hath r 3 Jn 


out of land, and ſo is 24 E. 3. fol.25. 
The whole Court agreed in the pꝛincipall Caſe, that che Mater · courſe was not 


ertince by the unity ok poſſeſſion ; and acroꝛdingly by the Rule of the Court, 
(the Defendants res in Borte being not $06 ) lates was given fo} the 
Judgement for 


Plaintiffe. 8 "= the Pliage 
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. An Alphabetical 


T A 


Containing the ſeveral 


Heads and Points in Law, 


That are onto and Adjudged 
in ths B O O K. 


Acceptance. ſ TO 
fol. thereupon. 284, 285, 286, 287 
. the Acceptance of Rent What 1 are requiſite to mam- 
by the Lord, ſhali amount to tain an Action upon the Cafe for 
admittance of the Gopy-bolder 214 Words, | 75, 227 
21 55 216,217,218 2195232 32233. Where words are Actionable, they 
muft be directly ſcandalous, and not by 
Actions. Inference. 83 
Several Actions may be brought for 
Whether an Action upon the Caſe the ſame Words, if ſpoken at ſever al 
lies againſt an Executor upon the pro- times. 313 
miſe of the Teſtator for a Marriage Action for words ſpoken at ſeveral 
Portion. 235, 236, times, and ſo laid, and intire damages 
237, 248, 249 given, whether good. 283 
Whether it may be brought by an Action brought againſt Baron and 
Executor, againſt che Executor of an Feme for words ſpoken by the Wife, 
Executor, for a promiſe madeby the the Iury finde both guilty, whether 
Teſtator. 257 good. 63 
Whether it lies againſt a Miniſter of Whether it lies for ſaying, Thou 
Juſtice for not Attaching the Goods keepeſt men to rob me; and what con- 
of another, having a Warrant for it. ſtruction is to be made in caſe of Scan- 
212 dalous Words. 167, 163 
Where it lies againſt a Sheriff upon Whether for ſlandering a mans title, 
an Eſcape, and where not. 198, if no certain damage be laid by ſpeak- 
199, 200 ing the words. 76 
Where it lies againſt a Sheriff upon | Whether ſlanderous words deen 
a Non Feaſans. 200|of a mans Son, without averring he 
Whereit lies de Scandals Magna- hath no more Sons, be actionable. 249, 


tum. 226 250 


For a Conſpiracy, and a luſtification Action for words muſt not be a 
porte 
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_ aRionable. 


and perjur'd upon Record. 


Adminiſtrator, and hath the party in 


fel. 

ed by an Innnendos. 226 150 
Popor hs loſs of Marriage, it will lie 
for a man as well asa woman, 48 
I was robbed, and thou wert privy 
to it, whether actionable. 249 
Thou art a Sheep-ſteeler, whether 

7 9 5 303 
Thou haſt been Indicted for Perju- 
by 12 men, and haſt compounded 
for the ſame, whether actionable. 304 
Thou haft forged Writings , for 
which thou ſhouldeſt loſe thy Fars, 
whether actionable. 266 267 268 
Thou haſt forged my Fathers hand, 
whereby thou falt received Rent, 
whether Actionable. 2865 
Thou haſt ſtollen, for which thou 
ſhouldſt be hanged, whether Action- 
able. | 266 
For calling a man per ur d NG 

20 3 
For calling a man Witch, 74 


* 


Adminiſtrator. 
Where a man recovers a Debt as 


Execution, and after findes the Will, 
whereby he is made Executor, he (hall 
not loſe his Execution upon the ſormer 


Judgement. 112 113 


Admit t ance. -#4 


Whether Dominus pro tempore may 
grant Admittances to Copy holders. 
urs 

Admiralty. 


Admiralty cannot proceed for Rob- 
beries upon the Thames. 28 
The Admiral ſhall not have the 
Goods that the Pirate hath Rollen,bur 
onely the Pirates proper Goods. 148 
Pyrats Geods ought not to be ſued 


for in the Court of 'Admiralty, bur at 


the Common Law. 
W hat Suits are to be in the Court 


of Admiralty, and what not. 205 | 
Age. | | 
In a Writ of Dower brought againſt 


148 


fol. 
an Infant,or in any other action where 
Dower is immediately in queltion,age 
ſhall not be allowed. 138 
A Fine levyed by Baron & Feme, the 
Baron dies, the Feme bringe Error a- 
gainſt the Heir ot the Connaſee, be- 
ing an Infant, Age ſhall be allowed. 
134 

Alemony, 
One committed by the High Com- 
miſſion Court for refuſingto alow Ale- 
mony for his Wifes maintenance. 109 


Amendment ef Writs and Records. 


Variance between the Writ of N. 
Prius, and the record in matter of ſub- 
ſtance, ſhall not be amended. 161 

In the entring of a Verdict, if the 
Clerk do miſtake in caſting up tbe ſum 
for Coſts and Damages, in the ſame 
Term it may be amended. 114 

If no Return be made by the Sheriff 
of the Venire faciat, being Album Bre- 


| ve, whether after Tryal and Verdict it 


be amendable. 220 
Where variance between the firft 
and ſecond Declaration be amended, 
and where not. 227 228 
Where the Diſtrin gas is awarded a- 
gainſt two, and the Venire facias but a- 
gainſt one, this ſhall be amended by 
the Plea- Roll. 211 
If the Sheriff return a wrong D. 
ſtring as with the right Pannel, whereby 
a tryal is had, whether it be afterwards 
amendable. 80 
Whether it be good after the tryal, 

by the Statute of 32 . 8 c. 30. and 
and that a falſe Writ ſhall be as no 
Writ. +.» 180 
A Defendant appears by his Attor- 
ney, and no Chriſtian Name of the. 
Attorney entred, whether amendable. 
1 202 

Ina Verdict per Sacrament um fro- 
borum & legalium Hominum) was left 
out, whether amendable. 208 


Appeal. © 
Ihe difference between a Citation 


If 


725 9 
* 
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E 


If an Appeal be from a Sentence of 
Divorce, whether by this they are 
not Baron and Feme again. 72 

Whether an Appeal does not ſui- 
pend a ſentence of Deprivatien. 74 

Where Oyer is demanded of the 
WRNcof Appeal, and of the Return of 
it ; and of the Capias, and of the Re- 
turn of it, and of the ¶ apias with Pro- 
clamations; and it is aniwered, Quod 
Vicecomes non mi ſit Breve, whether the 
Plaintiff at the day is to declare againſt 
ny 243 


Arbitrament or Award. 


What power is given to Arbitrators, 
and how many things are incident to 


= 


benefits may be aſsigned over. 254 25 5 


eAﬀſſe. 88 
Where the Iſſue of Tenant in Tail 


(hall recover by an Aſſiſe. 45 


In an Aſsiſe for diſſeiſing one of his 
Common in one place, and he claims 
this by preſcription in another place, 
whether the Venire facias is to be bf 
both places. 80 


Aſſumpſit. 

Aſſumpſit to pay for ſuch neceſſaries 
as a fick man ſhall want, whether the 
Plaintiff need declare the particulars of 
what neceſſarĩes he provided, or onely 
what the total comes to. 31 

Aſſumpſit to give a Horſe in conſi- 


an award. 64.68 


Fe of a Leaſe of Lands for 21 


A reaſonable conſtruction is to be years at 10 J. Rent, the Plaintiff de- 


made of Awards. 


66 iclares he made a Leaſe without menti- 


They are not to be taken ſtrictly, but Pning ny Rent, whether it ſhall be in- 


largely in point of ſubmiſſion. 67 

If there be any condraction in the 
words of an award, ſo that one part 
cannot ſtand with the other, the fitſt 


tended on the firſt Contract. 35 
Grounded upon a conſideration paſt, 


where good and where not. 187 188 


Where a man buyes a quantity of 
Corn, and promiſes to give ſo much 


part ſhall ſtand, and che other bere- 
jected. 66 


for it, as the Plaintiff ſhall ſell the reſi- 


A ſubmiſſion made of three ſeveral due of it for; whether the Plaintiff 


matters to Arbitrators,an award made 
of any of them 1s good. = OY 

W here the ſubmiſſi on is of all inju- 
ries, and the Award is to releaſe all 
Debts and Demands, whether this 
doth exceed the ſubmiſlivn 312 

An award is to take effect from the 


ought not to give the Defendant nò- 


tice for how much he ſold the reſidue, 


before he requeſts payment. 86 

If one aſſume to pay money to ano- 
ther within a year, and no certain time 
limited, whether he ought not to give 
notice of the time, that he may at- 


7 


delivery of it, not from the date. 313 tend it. 1 


Aſſent. | 
Aſſent to the firſt part of the Will, is 
an aſſent to the whole Will. .123 
| Vins. | 


Leſſee for years aſſigns over his term 
and dies, whether the Aſſignee, or the 
Executor of the firſt Leſſee ſhall be 
ſued for the Rent. 22211 

Two joynt Leſſees rendring Rent, the 
one aſſigns over his intereſt to ano- 
ther, whether a joynt Action of debt 
lies againſt them both, or ſeveral acti- 
ons. 211 

What things ate aſsignable over, 
and what not, and whether contingent 


If a man promiſe to pay money to 
another at his return from Rome, he 


ought to pay it at a convenient time af- 
ter his return, without requeſt. 159 


eAltorney-General. 15 
Unleſs he move for the King, not to 
move before a Serjeant, 32 


Ke 


Audita Querela. | 
Whether a Purchaſor may bave an 
Audita Querela before he receives 
hurt, or not. 197 198 
In an Audita Querela the Plaintiff 
need not preciſely ſhew, that he was 


Tenant at the time of the Extent. 


309 
Yy Aut ho- 


| e 
Nate 


N 
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feſſed by the party. 13 ( 


where not. 


hs — GT 


Authority. 


The difference betwixt an Authority 
and an Intereſt. 65 68 


Bayl „ 


Here Bail ſhall be diſcharged, 

and where not. 192 

upon a Writ of Eiror. if the error 
aſsigned be matter in Law, Bail is ta- 
ken; if matter in Fact, no Bail is ta- 
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{ 6ndition. 


1 ought to perform the Condition. 59 


Where a Condition is created with 
an Eſtate, whocver hath the eſtate, 


Where the Proviſo in a Leaſe is, 
that if the Rent be behinde, it ſhall 
be lawful for the Leſſor apd his Heirs 
to reſtrain, this is no good Condition. 

I 

What ſhall be a breach of the © 

dition of a Bond. 210 


ken till it be tryed. 62 


Man- ſlaughter not Bailable, if con- 


A Bail bringing in the principal, "ok 
on a ſecond Scire facias 8 e | 
182 

A Principal rendring himſelf, pend- 
ing a Writ of Error, whether the Bail 
is thereby diſcharged. 
A Principal giving in Bayl, upon the 
Statute 3 lac. cap. 8, being Plaintiff, in 


191 192 331, 


Conſideration. 


What ſhall be a good confiderati- 
on to raiſe a Premiſe, and what not, 
and where payment oſ money ſhall be 
a good conſideration, and where noc. 

162163 187 188 222 223 

Where the Defendant upon an Ac- 
count is found to be in arrear, whether 
In Con ſideratione inde, without naming 


a Writ of Error returnable 3 Februar). 


upon the ſecond of February, venit lic 


in Curia, & reddidit ſe, whether by 

this the Bail be diſcharged, the ſecond 

of Febr. not being Dies Juridicus. 191 

Where an Action is brought againſt 

an Executor, he ſhall not put in ſpecial 
Bail, unleſs in caſe of a Devaſta vit. 
317 


Baron and fene 


Where an Action is brought againſt 
Baron and Feme, for a wrong done by 
che Wife, the Judgement is, that both 
be in 7/erecordia. 

Where the Husband is to joyn his 


1511 


the forbearance, be good. 208 
Whether the conſideration of for- 
bearance oneſy be good. 208 


Where a Condition paſt, and where 
continuing, is good to raiſe a promiſe. 
222 223 

Where there is but one Conſidera- 
tion, and divers Branches, whether it 

ſhall be but as one premiſe in point of 
performance. 231 


Þ 
* 
4 ( 


_ Conſtable, 


Whether a Conſtable may make a 
Deputy. 7778 
Whether a Deputy-Conſtable upon 
an Action brought againſt him, and 


Wife with him in the Action, and found for him, may have the benefit 


163164165 
Chancery. 


He Chancery is not'to meddle af- 
ter a Iudgement at the Com mon 
Law, and the ſame affirmed by Writ 
of Error. | >. 118 
Mere a man is wronged by Decree 
in Chancery, the beſt remedy is by Pe- 


of the Statute of 7 Jac. cap. 5. for 
double coſts, _ 77 75 


C OMINuaAnces. 


Of Continuances, and the Entry 
of tbem. N 208 

Whether a Continuance may be en- 
tred after the Writ of Enquiry of 
Damages, and whether the Plea be 


tition to the King to refer it to the 
Iudges. | 118 


ended by the firſt Indgement, 208 
f = 209 
Where 


1 


= fol. 
Where a continuance ſhall be entred 
upon a day certain, and where not, and 


what ſhall be a good continuance. 233 
Connuſance. 


Whether the Executors of a Judge 
ſhall certifie the Connuſance of a Fine 


taken by a Iudge. 216 


Contract. 


Where a Contract made with a Feme 
(overt, and a ſale made by her, are 


good. 90 
Copy-holder, 


What ſhall be a forfeiture of a Co- 
py- hold Eſtate . 80 81, 268 269 
That may make a forſeitute ! in a Co- 
py-hold for life, which will not in a 
Copy- hold of Inheritance. 81 
be difference between 'a "Copy-| 
Holders withdrawing, and denylvg = 
Suit. 80 
' What ſerviceis required of a Copy- 


older, and ypoin what notice, 268 
| 269 


Copy- holder of inherit bas 
no cuſtom to cut down Trees, whe- 
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fol. 
dred, or he to TE uſe ic was, ſhall 
take the profits. 217 


| Copy- hold Eſtates are not within the 


Statutes of Monaſteries and L 
tries, . 

A Copy holder ſurrenders bis - 
ſtare into the bands of two ers bis 
Tenants to be preſented, the Lord will 
not hold a Court, whether he that ſur- 
rendted may have an Action on the 
Caſe againſt the Lord. 217 

A ſurrender is made into the hands 
of two Cuſtomary Tenants, and the 
Copy holder dies before it is preſented, 
whether this ſhall make an alteration 
or not. 215 216 217 

The maner of a Cuſtomary ſurren- 
der when to be, how, and by whom. 
218 219 

A ſurrender is made into the hands 
of two Cuſtomary Tenants, who die 
before any Court held, 'who ſhall pre- 
ſent the freer, 2115 216 217 

Whether one miy be a co 
Lor. older before: N 
Lord. 239.240 
| Whar ſhall be drache of Cuſtom 
by a Copy-holdef, 2068 269 


eat 
the 


"> £1 poration 


ther the Lord of the Manor may cut 
them dom. 1 282 
Copy- bolder by Cuſtom cuts down 
Trees for Repa rations, he ſhall have 
"the Top, I. 
PE inpthe 25 itte thereof, 
Cosy. holder f in Fee comes into the 
Lords Court, takes a new Eſtate from 


the Lord to himſelf for his life, after to 


his Wife for her life, after to his Son 
For his life, whether this is a 2 255 up, 


of his Inheritance, or ame on dy} 
tos ſurrender, 81 


f e Copy- -bold-1 ſtate Acesd⸗ whe- 


ther the 7 hefore admitrance, | 4655 


12 Bark, towards de- 5 
11 282 


of Mills, 
wie a well 


Where Liberties are granted to a 
Corporation, which afterwards are re- 
pealed, whether a ngw grant with re- 
fereace to thoſ ſe FN, be good. 

292 283 
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nant brought 
far not repair- 
Patentee with 
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4 1¹ ? 217 


Of what Covenants and [8-211 | 


2603 of lers hefote| at the — e an may 
: na fo bois be that ured iel, 1725 10 164 
: | OVe- 


An Alphabetical Table. 
3 = —Þ 8 | * fol. | fol. 
A Covenant to make a Leaſe to the, and why. 15 
Plaintiff or his Aſſigns for three lives, By ſpecial Cuſtom an Infant may de- 
- as he ſhould nominate, he names him- viſe Gavelkinde Lands at the ag of 15 


— 


ſelf and two others, the Defendant years. 245 
refuſed to make the Leaſe, whether an The Law hath a ſpecial regard to 
Action of Covenant lies againſt him. particular Cultoms. _ 2175. 


168 169170 By the cuſtom of Kent, it a man be 

A Covenant to make a Leaſe upon hanged for Felony, the King ſhall not 
requeſt for three lives, to begin at La- bave Annum, Diem & Vaſtum, nor the 
dy day, the requeſt is not made till af- Lord any Eſcheat of the Lands. 215 
ter the day, the Defendant refuſes to A cuſtom to do a wrong is no good 
make the Leaſe, whether a breach of Plea in Bar of an Action of Treſpaſs. 
Covenant lies againſt him. 169170 ¼⸗ 326 
A man Covenants to grant an Ad- 
vowlon to another, what time he hath | 
to do it. | 169 
A Parſon Covenants another ſhall 
enjoy his Land for 21 years, and after- ſſumpſit brought for two thires, 
wards reſigns, he ſhall be bound by his Judgement given for the Plain- 
Covenant. 203 tiff, upon a Demurrer, and upon a 
The difference between a Covenant Writ of Enquiry, the Iury gave entire 
made by one who is owner of the land, damages; whether gcod. CV 
and by a Stranger who hath nothing The difference where damages en- 
in the Land. 204 tire may be given, where not. 258 
What diſturbance ſhall be a breach 283 
of Covenant. 204 205 Entire Damages given for words 
Where a Covenant ſhall amount un · ſpoken at ſeveral times, brought in two 


to a Leaſe, and where not. 204 250, ſeveral Actions, not good. 283 
251 252 253, vide Action. 


| 


Courts. | Deceit. 


Damages. 


ö 


A Commitment from the High, If a man ſells Purple for Scarlet, and 
Commiſſion Court not good. 48 warrants it Scarlet, no Action of De- 
Whether they may examine one up- ceit will lie. 95 
on Oath, upon Articles exhibited a-| Fr aud without Damage, or Damage 
gainſt him upon a penal Law. 49 | without Fraud, giyes no cauſe of Acti- 
50 51 52 53 on, 1 95 
What perſons they may examine up- 
on Oath, and what not. 49 Declaration. 
If Articles be there exbibited a- 5 

gainſt a man, he ought to haye copies Surpluſage ſhall not vitiate a Decla- 
of them; if deny ed, a Prohibition lies. |ration: ' | $3 
31 If two Declaratiovs be againſt the 
ering the Proceedings there, | fame perſon in the ſame Suit, and Iudg- 
not puniſhable in that court, but at the ment is given upen the ſecond Decla- 
common Lac. 1346 ration, which differs from the firſt, 
The Court of Kings Bench may pro: | whether this ſhall be amended accord- 
' bibir any Court, if they exceed their ing tothe firſt. ' 8485 
Jariſdition _ 120] The time when the Plaintiff is to 
| mm IE 35 declare. _ 214 
| | Mon. [ Of amendments of Declarations. 
Cuſtuma Magna, when grated, | „ 212 214 
8 A Decla- 


An Alphabetical Table. 


fol 
A Declaration in Aſſumpſit againſt 
the Defendant, for not finding his Ap 
prentice with meat,drink, and apparel, 
and does not ſhew he put him to be 
his Apprentice, whether good. 221 
321 
A Declaration in Debt by an Admi- 
niftrator, without ſhewing forth /:e- 
ras Adminiſtratorias , a verdict upon 
Nil debet for the Plaintiff , whether 
this Declaration may be amended, and 
whether the omiſſion be matter of 
ſubſtance. 223 
In'the Common Bench if the ſecond 
Declaration be entred, Alias prout pa- 
tet, whether this refers to the firſt De- 
claration. 228 229 
A Declaration for words ſpoken of 
a mans Son, not averring he had no 
more Sons, whether good. 249 250 
The Plaintiff upon the Imparlanee 
Roll declares in Debt, and upon the 


Plea Roll in. Treſpaſs, the Plaintiff | 


bath ludgement; this variance makes 
the ſadgement erronious 229 
A man is fued upon two Bonds, ha- 
ving paid ten pounds in part; the Plain · 
tiff declarcs ten pounds was paid in 
rt, bur does nor ſhew upoh whicti 


Bond, whether the Declaration'good 


or not. . 244 

Debt. 
Debt upon a Bond taken of an Ap. 

prentice, to deliver up a juſt and true 


account, whether void by the Statute 


of 5 Eliz. c. 4. and what Bonds and 
Contracts are within that Statute. 
ET, 170 


Debt upon a Bond wherein two are 


of them npon'requeſt ſhould pay, pay- 
ment r 


or noe.” '210 


BDebt for Rent brought againſt the 
Aſſignee of one Leſſee for years, and 
be deviſable Within the Statute of 
32 H. 8. cap. 1. of Wills. 


againſt the Executor of the other Leſ- 
ſee, in the Debet & detinet, whether 
well brought; 5-90 146.735} IE 1- 


ol, 
ſtanding any alteration made by _ 
Tenants. 211 212 

Debt upon a Counter-Bond, what 
damnification ſhall cauſe a forfeiture, 
whether a non-payment of the money 
at the day be a forfeiture upon a 0 


damnificatus pleaded. - 237 ©74 


Deed. 


If a mans right depend upon a Deed, 
and he loſe his Deed, he loſeth his 
right, and no remedy forhim. - 79 

In cujus rei teſtimoninm, is no eſſen- 
tial part of a Deed or Obligation, if 


to binde the party. 302 


Demiſe. 


ther, if the ſoyl be in him it doth 
likewiſe paſs. 82 83 


Deprivation. 


If a pat᷑ſon be deprived ,and appeals, 
whether by this he is Parſon again, and 
may have an Action of Treſpals: 72 


Deputy. 


Allowable in Miniſterial Offices, buy 
all Returus made by them oughit to be 
in- the name of the principal Officer. 

| 78 


Deviſe. 
A Deviſe de ov preſentatione be- 


ing made by the preſent Incumbent 
vho had the Advowſon, is geod. 42 


a Deviſe of the Land itſelf. 


211 


= 


cheat. 3 43 
A Deviſc of the profits of Land; is 
Whether « determinable Fee-ſimple 


nd” Where a Deviſe fall prevent an Ef 
the other did not pay, whether a breach 2 


184 
185 186 


* r 124 $ 3 
145 6 


: - * 
* 3 ** 
- 


* 


Debt forRent grounded upon a De- A man deviſech Land to A. in Fee, 


miſe, continues ftill the ſame; hotwith- and if he dies without Heirs, then B. to 


have 


— — — — 


there be ſufficient words in the Deed 


A man demiſes a Warren to ano- 
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| bach judgera 
raus is granted to him, where it onght|cuted for Treaſon, v0 bs 


| fol. fol. 

have the Land, whether this be a good | Error brought for ſuing in the 
Devile to B. or not. 195 Court of Admiralty for a thing done 
| infra corpus comitat us. 205 

Diſclaimer. An Original Writ varying from the 


Count in matter of Subſtance is Error, 

By the Predecefſor bindes the Suc- not amendable by the Statute of 18 El. 

if 15 cap.14. of Profil 224 
„ If Error be aſſigned to reverſe a 

Diſco inuance. judgment which proves no error, yet if 

there be other Errors appear ing to the 

If upon a Writ of Error, the entry Court in the Record, the Iudgement 
be Ceſſat placitum quonſque, without ſhall be reverſed. 229 
ſaying aſque ad proximans Terminum, Whether variance between the firſt 
whether a diſcontinuance or not. 233 and ſecond Declaration be Error. 228 


229 230 

Diſtreſs. . A Writ of Error cannor be brought 

after the award of the Court, and be 

W hat things are diſtrafnable, and fore any Tudgement entred. 2 3 3 
what not, and in what places, and Two ſeveral Aſſumpſits laid, the one 
where not. 290 271 void, the other ood, a rerdict for 
5 che Plaintiff, and intire damages given, 

| tbis Error, 235 
Election. * If a Principal render himſelf tend- 


ing the Writ of Error, he ſhall not be 
Wo are bound in a Bond, condi- in execution till the Writ of Error; be 


tioned, if they or either of _om. determined. 332 


ſhall pay, che Obligee hach his electi- Where a Weit of Error hath along 


he: Return, it ſhall be no Saper/edens to 
will.” . ns the Execution) but it Challbe preſently 


granted. 58 
Enibaſſader. . | Iudgement ſhall bereverſed by Wric 
of Error for want of Pledges. 61 


f edged, t u caſes of 275 276 277 
. * ne " 27 28 If the Pefendant by, his At- 
Treaſon. 327 appear Dy, 

ä CHF ee ee of the 
Error. Agde ptred,, wr 8 155 202 
attainted for, Treaſon, no 
ar ſhall. be broughs, wirh- 


Ina Quare Impedit, if Coſts be aſ-| Wriitof, Exp 


ſeſſed by the Iury no eh 174 out a Petition to the oo for his al- 


Aa ure 3mpedicg; if the Plaintiff lowance,,;.... : 
ent. & Are Hum And if 1 50 be att 


a p 6 po 


tO be Herve Epiſeopyicie no Error. 4 lee 


vide Quare Impedit. ame da Writs of. ror are 
| te taken ont, the Terks ought t to mark, 
d. the Roul eee 014 
89 . 3069 16 5-92 tt 
Exroxtoreveric j 2. 0 2.1: Eſeape, 565 tf 


A Writ of Eren lech not upon: 2: 50320 7 anion AM 23); ot 
judgement given in the Stannery| The Goaler ſhall be changeable for 
for ps mk touching che Dent: feme Cena where ber 
Stamme 18g 116; Body is in execution. 150 
2% * | vide Stannery. | | 

Eſtate. 


Set, 
0" 5 * Doe EEE EY 
5h, af 5 
STIs OS bt 


— — 3 1 
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Eſtate. 


Where an Eſtate tail ſhall be by im- 


plication, and where not. 195 

A man doth Covenant that one 
hall have his Land till the arrearages 
of Rent be paid, what Eſtate he bach 
by this. 250 251 252 253 254 255 

A Fine levycd to the uſe of one, 
till ten pounds be levyed, what eſtate 
this 1s, 

Land given to one and his Heirs, 
habendum to him and the Heirs of his 
Body, an Eſtate tail. I93 


Z Executor. 


Executors ſhall not have advantage 
of a priviledge that was perſonal to 
their Teſtator, as that of being diſ- 
charged of Priſuge to a Citizens 4 


250 251 252 


Plea appeal from this Will, o 


723 


4 


Execution. 5 

If one be delivered to the Sheriff in 
execution by the Kings Writ,. be is 
preſently in Execution and in his Cu- 


ſtody, without his ere on him 
to arreſt him, per Colę chief luſtice. 62 
| E xpoſition of ' words, a 
[| Scot and Lot are particular pay- 
ments impoſed upon every one, but 
extends not to one who is commorant 
in another place. 16 
Prifage, or Priſa from Prender. 21 


* 


Feoffment. 


ſee Priviledge. 
Executor grants omnia boya & ca- 
tall, ſua, u hat he hath as Executor will 
not paſs, nor can he forfeit them by 
Utlary. Se 
Debtor makes Debtee his Executor, 
he may retain ſo much and pay himſelf | 
7 
The Executor of a Citizen difchar-; 
ged of Pontage, or of a Tenant in an- 
cjent demeaſu diſcharged of Toll, (hall 
pay Poncage and II, tor the diſcharge; 
was to the Perſon, not to his Goods. 
10 14 
In Treſpaſs by the Executor for 
Goods taken from him which were 
the Icftators, he ſhall call them bon 
& catalla ſua, if taken from the Tetta 
tor, bona Jeſtal oris. 11 
A Villem Executor ſhall not make 
the Teſtators Goods perquiſite to the 
Lord. 19 
An Infant Executor appears by At- 
torney, where he ought to appear by 
dis Guardian, whether Error, or not. 
180 
An Executor may be ſued before pro 
bate of the Will, but caungt ſue be- 
fore. | ona 73 
Where an Action is brought by an 
Executor, ratione. Teftamemt wires" 


Feoffment made to one and 
bis Heirs, as long as I. S. ſhall 
have Heirs of his Body, to the uſe of 
him and his Heirs: What Heirs by 
this ſhall have the Land. 184 
A man makes a Feoffment in Fee to 
the uſe of himſelt for life, after to the 
ule of every one of his Iſſue Females, 
and tothe Heirs of their Bodies, after 
to the uſe of one daughter at one time, 
of a ſecond at another time, and 2 
third at another - whether in this caſe 
chey are Ioynt- Tenants. 101 
A Feoffment in Fee made, reſerving 
the Profits, a void Reſervation. 105 


Fee-fmple. 


A Feoftnent at the Common Law, 
made to one, and to the Heirs of his 
Body, is a Fee ſimple conditional. 184 

185 186 


If Land be given to one and his 


Heirs as long as J. S. ſhall have Iſſue 


of his Body, the remainder over; this 
is a Fee. ſimple dererminable, and the 
remainder void. 184185 
If a determinable Hee- ſimple be li- 
mited no one and his Heirs, during the 
life of another, it is not devitable 
within the Stature 32 H. 8. cap. 1. of 


ther the Defendant may by way of 


| Wills. 184185 
What 
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to make a Fee · ſimple, and whether 
the word Succeſſor ſhall make a Fee- 


ſimple in a private perſon. 192 193 
i= 195 

One Fee-ſimple cannot depend up- 
on another. 195 


ADeviſe made of Land to I. S. pay- 
ing to 7. D. and his Heirs ſo much 
whether a Feeſimple by the limitation 
of payment. 195 

A man may be ſeiſed of Fee · ſimple 
Land, Secundum conſuetndinem Ma- 
_ wevil, 231 


Fines of Land.. 


Where the ſpecial uſes of a Fine ſhal 
be directed by a general Covenant, & a 
precedent Feoffment ſhall rule and di- 
rect a ſubſequent Fine, and where a 
Fine is to be ruled and directed accord- 
ing to the precedent agreement and e 
ſtate made by the parties. 259 


257 258 
| 


Fines impoſed. | 


Whether a Priſoner in the Mar- 
ſhalſie, may by the motion of the 


Marſhal be fined for a miſdemeanor, 
endeavoring to make an eſcape, or to 
be kept in arcta Cuſtodia. 245 


Forfeiture. 


Whether the Husband being utlaw: 
ed, ſhall by this forfeit the Goods he 
hath in right of his Wife as Executrix. 

210211 

What ſhall be a forfeiture of a Co- 
py-bold Eſtate. 268 269 

vide Copy hold. 


Forreſt. 


Of the Forreſt-Law, and whether 


What words ſhall be ſufficient to 


{ 


Infra les doles de F reſt, how to be 
taken. | 213 214 


Grants, 


Man is bound to prant an Ad- 

vowſon, what time he hath to 

perform this. 169 
vide ¶ ovenant. 


Crant of the King. | 
Grantsof the King in diſcharge of 
Priſage of Cuſtoms of Taxes, Cc. 
good. | 5 
Grant probis howinibis Ville de Dale, 
a good name to Incorporate them, 


Grant of the Kirg ſhall have a libe. 
ral conſtruction for the Honor of the 
King. - | 6 

The Kings Grant te a Corporation 
extends to every particular member of 
it perſonally in ſucceſſicn. 9 


The King grants omnes terras domi- 
xicales Manerii de D. the cuſtomary 
Lands, though in Law parg@l of the 
demeſns paſs nor. „%%% os 
The King grants that all the Tenants 
of ſuch an Honor ſhall be di/charged of 
Toll, this extends onely to immediate, 
not to mediate Tenants. 14 

The King pardons one who is Exe- 
cutor to his Debtor, omuia debita ſua, 
this extends not to the Teſtators debt. 

I 

King Johns Grant to Lyn to be Ss 
of Toll, confit med by H. 3. 16 

The King cannot grant away pur- 
veyance, tis inſeparable from his ber- 
ſon, but Priſage is ſeparable by way of 
diſcharge, not by way of Grant. 22 


| 


Guardian of the Spiritualities, 


Who is to be Guardian of them, 


Sheep may depaſture there. 213 ſede vacantee 176 177 178 
Whether a man being Fined at the 
Iuſtice-Seat, and refuſing to pay, may 
not be committed to Priſon. 21 5 Habeas Cor PHs- 
The Statute of (harta de Forrefta oe 
is an affirmance of the Common Law. Enyed to one detained in Priſon 


213 


for ſuſpicion of Piracy after Jg- 
1074106 
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noramus found upon indictment in the | | 
Admiralty, - 27 ne 

A return of a former term upon a 
Habeas corpus, ſhall not be read with-¶ The force of it, how far it ſhyfl o- 


out a new Habeas Corpus: £4 | perate: | 265,267,268,72 
Indifment, em Tennancy 

A leaſe made by one joynt tenant 

F forcible entry naught for o- | ſhall binde the ſurvivor: 131,132 


miting in whom the trechold was | Where there be two joynt tenants for 
i life, and one of them makes a leaſe for 

The beſt way upon an Indictment is | years, if he and his companion live 
not to recite the ſtatute incertain, but ſo long, if the other ſurrender his e- 
contra formam Statut. 212 f ſtate and talce a new eſtate from the 


No Indictment of per ury lies up: reverſioner, and the leſſor die, the 
a 


on the ſtatute of 5. Elix. for afalſe| leaſe is determined, and ſhall not bind 

oath before a Mr. in chancery : 322 the ſurvivor - 134 
An outlawry upon an Indictment 
| ſhall be reverſed, it but 14 days be- Joynture 
tween the two county days: 71 : i 

Indictmert upon the ſtatute of 23. The wife of a banniſhed man being 
Eli. c. io. for taking partriges, cum banniſhit by parliament ſhall have her 


retiis quaſht, becauſe no ſuch word. joynture, but cannot bring her writ of 


178 | dower. 198 
The addition in an Indictment com- | 
ing in after the Alias dictus, not good. Judges 
296 
Whether Judges of Aſſize may give 
Induction judgement in a Qare Impedit: 176 
Cur at us legitime iuveſtitus is all one 7#dgement 
with inductus: 310 


The law takes notice of a Curate be. Whether in the entring of a judge- 
fore Induction, being legitime inſti- ment, Ideo conſeſſum eſt, or ideo vide- 
ſtutus: 310 tur Curiæ be good or not- 93 

| Judgements given in Court not to 
In fants be avoided, but by attaint or writ of 


In what caſes they ſhall be boud Where a judgement and right do 
meet together, a man ſhall be in by 


50 
Where an Infant ſhall be charged right: 47 
with his promiſe for bord, and where Where a judgement ſhall be entred 


not. | 188 


upon motion in Court: 209 
Inkeeper What ſhall be a good entry of judge- 
ment, and what not : 162,163 


In what caſes he may retain a mans Where a judgement ſhall be for a 


horſe for his meat, being leſt there by moity, upon an Fjeſtione firme for the 


a ſtranger to the owner: 269, 270, 271, whole, having title to a moity, and 
289 where not - 185 


| 


A 


3 Jiuriſdi- 


error: 42 


upon a nihil dicit, and where not, but 


e 
* wy 
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Juriſdiction. 


Of a County Palatine doth extend 


throughout the whole eounty, 158 


Fury. 


Twelve Iurers onely appear ing and 
being adjourned to another time, two 
more of the principal Pannel appear- 
ing, and being ſworn whether error 
or not. 38 

If a man be bound to pay a ſumme 
of money within ten days after the 
death of I. S. this proof not to be by 
Jury : | 57 


Juſti fication. 


What ſhall be a good luſtification in 
aſſault and battery: 196. 197,198 
Whether a man may juſtifie a bat- 
tery for a Nuſans to his poſſeſſion or 
not, and where a man may juſtifie in 
defence of his poſſeſſion, and where 
not 196, 197, 198 
The difference where one juſtifies 
another county, and ſhews a ſpecial 
cauſe thereof: 209 
A juſtification in treſpaſs by force 
of a leaſe for years made by husband 
and wife, he being Lord of the Man- 
ner in right of his wife, without 
ſhewing how the husband and wife 
came to the eſtate, whether good or 
not : 381, 282 
What ſhall be a good juſtification in 
an Action of conſpiracy: 284, 285, 


286, 287; h 
by the Arch- Biſhop who is Patron, 


K ing. 


here two matters are alledged 
for the King, there the moſt 
material ought to be traverſed: 89 
One preſents by Ulſurpation upon 
the King, and after the King preſents 


him again, whether they be void c. 10. 


| Leaſes. 


Man leaſes his land of a certain 
A yearly value to one, till his debts 
are paid with livery, whether he hath a 
freehold - 100 
Leaſes by indenture, ſeldome made 
by the King, but by his Letters Paw 
cents 2 164 
A leaſe made 25. ay, habendum 4 
data, whether it ſhall begin the 25. 
day of May or not, with the diffe- 
rence where the day is parcel of the 
computation of time, and where it is 
parcel in the point of Intereſt, 203 
Where the day in a leaſe ſnall be ex- 


cluſive, and where not in caſe of Inrol- 


ment, and whether a leaſe made ha- 
bendum 4 datu et a die datus be all one 
204 

Whether a covenant that one ſhall 
have his land for a time or a liſence or 
articles of agreement ſhall amount to 
a leaſe : 203,204, 205, 250,2 51,252, 
„„ $3 

The difference between a leaſe in 
preception of profits, and a leaſe in 
point of intereſt: 229 
Two joynt leſſees rendring rent, one 
grants away his Intereſt to another, 
a joynt action of debt lies againſt 
them both - 211 
A man covenants I. S. ſhall have his 
land untill the arrcars of rent are paid 
bim, whether this ſhall amount to a 


leaſe - 25JO, 25, 252,253 
A Prebend makes a leaſe of part of 
is Prebeddary, which is confirmed 


but not by the dean and chapter, whe- 
ther this leaſe ſhall binde his ſucceſſor. 
| 290 

A leaſe is made wherein all great 
woods are excepred, a ſecond leaſe is 
made without this exception being 
before uſuaily demiſed, whether this 


| leaſe be within the ſtatute of 13. Elix. 


290,291 


'90| 1. S. and a feme ſole are joynt 


W hether the King be bound by the 


ing offices: 


tenants, the feme takes husband, 
ſtatute of 5. Edw. 6. c. 16. for buy- and then husband and wife, by inden- 


91 | 


cure 


AAA 
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ture joyn in a Leaſe of the moiety 


of the Land for 80 years to 1. D. if 
the Wife and her Companion ſhall fo 


long live; the Wife dies, leaving the 
Husband I. S. the Survivor enters up- 
on I. D. the Leſſee to avoid the Leaſe, 


whether this Leaſe ſhall continue, or 


be ayoided by the ſurviving loynt- 


tenant. 272 273274275 
If a Leaſe be made for three years, 
and ſo from three years to three years, 
and ſo from three years to three years, 
this is a Leaſe for 12 years. 158 
Licence. 


W here a Licence in Law is given 
to a man to enter into an Inne or o⸗ 
ther place. 269 270 271 


? 


London. 


How far the Citizens there are diſ- 
charged of Priſage by the Charter of 
1 Ed. 3. ard whether it extends to 
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| 


Lyn. 


Diſcharged of Toll. 16 


M zſerecordia. 


' 


| Where one ſhall be in Miſerecordia 
pro falſo clamore, and where not. 231 
AMiſrec laing. 


In an Action of Covenant or Aſ- 
ſumpſit, where damages onely are to 


on; but it is otherwiſe in an Action of 
Debt. 156 


A ſiſtales by the Clerk: 


Where the difringas is awarded a- 


their Executors. 1 2 & aſque27 
Pupilla occuli Regis Civitas London. 

3 called Camera Regis. 3 

Who ſhall be reputed à Citizen, as 
to the being diſcharged of Priſage. 


4 
He muſt be Civis Incola, & not bare- 
ly Ciwis dotalus made Prize. 5 

He mutt have a Houſe, not domici- 
hum for taking Chambers to traffick 
will not ſerve. 9 
vide Priſage. 

A Woman no Citizen to be dil- 
charged of Priſage. 1014 

Citizens of London, no Battel ſhall 
be gaged againſt any of them. 16 

Every one that hath Land in London, 
may deviſe in Mortmain, though no 
Citizen. 16 


gainſt two, and the Yenire facias but 


ed by the Plea Roll. 311 


Aarther, 


What ſhall be Murther, and what 
Man- ſlaughter, in caſe of a Challenge 
ſent and accepted. 171 172173 


News. 


F a man report falſe News, he $ 
to bring in the party which ſpoke 
the words, or elſe he ſhall be adjudged 
the ſpeaker of them. 225 


Notice. 


London is Cor Regni. 21 
Major of London chief Butler at the 
Coronation, and allowed ſo, 1 H. 4. 
21 

Whether by the Cuſtom of London 

a Legacy may be attacht for Debt by a 
foreign Attachment. 243 244 
How long Inn-keepers may detain 
Horſes for their meat by the cuſtom of 
London 269 270 271 


co B. upon his Marriage-day, there 
needs no notice to be laid in the Decla- 
ration, but onely a requeſt, for that 
is a ſufficient notice. 

Wbere notice is neceſſary to be gi- 
ven before the Action brought, and 
where not. 236 237 


2 Z 2 Nuſans. 


232 


be recovered, ſhall not abate the Acti - 


| againſt one, this Error ſhall be amend» 


Where A. promiſeth to pay money 


37 
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Nuſans. 


Whether a Nuſance may be abated 
by a Feoffee, before he receive any 
prejudice by it or not. 197 198 


Obligation 


Here the Condition of a Bond 
is not for payment of money, 
but to perform a collateral thing, the 
payment of money in lieu thereof is 
no good Plea, 148 

Where one 15 bound to perform an 
Act tothe Obligee, performance to a 


ſtranger by the appointment of the 


Obligee, is no good Plea. 149 

Obligation not performed by reaſon 
of the Obligees Act, ſhall not be for 
feited. 31 
He that is bound for a ſtrangers Act, is 
bound more ſtrictly then for his own 


Officers. 


The difference between Iudicial and 
Miniſterial Officers. 78 


Or dinarics. 


Ordinaries calling Executors or Ad- 
miniſtrators to an account, a new In 
croachment, and not like long to con- 
tinue, per Flemming. 11 


— 


3 k 
* - 


3 Parſon. 
Parſon covenanted with another 

1 for his Tythes, and after reſigns, 
and an Action of Covenant is brought 
againſt him, who pleads the Statutes of 
13 El:z. c. 10. and of 14 Cliz c. 11. 
for non-Reſidency, whether this Plea 
begood.  _ 202 203, 


7 
Patents. 


Where a Iudicial Patent ſhall reveſt 
one in his ancient right. 46 
If a man pleads Letters Patents from 


the King (which the Attorney - Gene- 


ral confeſſes) and does not plead, hic 
in Curia prolat: he cannot have Judg- 
ment, neither can he plead anew, but 
ludgement muſt be given for the King 
againſt the Patentee. 58 


Per jury. 


No man ſhall bring an Action upon 
the Statute of Per jury, but he that is 
the party grieved. 147 


Pirate, Piracy. 
No Piracy between Enemies. 28 


Pleas and Pleading. 


A Plea ſhall be taken ſtrongeſt a- 
gainſt him that pleads it; and if it be 
a Plea in Bar, it muſt be certain to all 
intents, | 39 

Where a Plea ſhall be good, and 
where not, and where it doth amount 
to the General Iſſue, with the diffe- 
rence between a Declaration, and a 
Plea in Bar. 196 197 198 209 
What ſhall be a departure in point 
of pleading. 203 204 


| 


Whether 1n pleading a Statute, to ſay 
onely quod in Statute continetur, be 
good. | 205 
The ſureſt and beſt way in pleading 
da Statute, per Coke, 212 
Performance of a promiſe is plead- 
ed, and one part of it is omitted, whe- 
ther non aſſumpſit modo & forma, be a 
good Plea, or not. 221 
In Trover and Converſion of ſome 
Hogſheads of Cydar, the Defendant 
pleads Bailment of them, to deliver to 
another, which he had done, whether 
a good Plea,.. 5 209 
Where a plea of juſtification in Tre- 
ſpaſs ſhall be good without a Travers, 
and where not. 282 283 
Where a Plea de Injuria ſua propria 
ſhall be good in Law, and where not. 
285 286 287 

A Plea to ayoida Free-bold muſt be 
by Indencure, but otherwiſe to avoid 
a Leaſe for years. 296 


Pledges 
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Pledges. | that he will there unlade, per Fleming 

| | Chief Juſtice. 9 

Where they are left out, the party, A perſon disfranchiſed before the 
may at any time, hanging bis Plea, arrival of his Ship, ſhall loſe the be- 
finde them. 61 nefit of Priſage he was entitled to at 
Where they are to be entred, and the lading, and a perſon made freeaf- 
the maner of entring them, and whe- ter the lading, ſhall have the benefit of 
ther the entring of them be matter of the diſcharge. 10 
form or ſubſtance, and in what Acti- Priſage inſeperable from the King 
ons to be found, and where not. 275 by way of grant, but not by way of 


276 uſque 281 diſcharge. 22 
Ancient Records for Priſage. 22 
Prerogative. The Ship of a Citizen comes into a 


Port aſter the death of the Citiz. whe- 
The Iudges ſworn to maintain it. ther the Executor ſhall have this diſ- 


32 charged of Priſage, quære the Court 


It hath four Columns or Pillars. 32 was divided. I »ſque 25 
Prerogative in the Writ de non pro- ide Grantsof the K ing. 
ſequendo Rege inconſulto. 32 33 
Councel ought to be heard againſt Priviledge. 
the King. 33 Privilegium eſt beneficium perſonale, 
vide King. & extinguitur cum perſona. 8 
3 15 | vide Executors. 
Preſcription. | Priviledge of Ambaſſadors 27 28 
1 | vide Ambaſſadors. 
Ought to have a ſpecial Averment. The priviledge to be diſcharged of 


=. 61 priſage granted to the City, whether it 
Where it is laid of a Water-courſe extends to the Executors of Citizens, 


in one Pariſh, and the div erting in an- and how far it hall extend. 2 ſq; 27 
other, and uon culp. pleaded, whether vide London, and Execa:ors. 
the Venire facias ought to be of both 
Pariſhes. | Privity. 


79 
A man cannot have Felons Goods Where the Privity of Contract ſhall 


by Preſcription, yet he may preſcribe be determined, and where not, 211 
to have ura Reg alia, to which Felons _ 212 


Goods are incident. I57 | 
Where a man preſcribes for a way Proceſs. 
belonging to a Houſe, he muſt alledge 
the Houſe to be Ant iquum Meſſuagi· To three, or to any of them to ar- 
um, but other wiſe it is for a way lead-| reſt one, two of them execute the pro- 
ing from a Houſe. 335 |cels, tis well executed. 210 


Priſage. | Prohibition. 

. To the Admiralty for 8 2 
An ancient duty in the Crown, and | gainſt one who bought Goods of a 
due to the King of Common Right. | Pyrate, denyed, becanſe the party that 


2 #{qne 27 | loſt his Goods had no remedy elſe - 


* 


Due from the time of unlading and where, 5 29 


breaking Bu. 4Cc. per Coke.| Prohibition to the Preſident and 


It is a Royal. Prerogative due to the Councel of Marches, upon a Decree 


Crown, as incident, but not inſeper- made, that a Leaſe for 1000 years 


able. 15 , 8]ſhould go to the Heir, according to 
Priſage then due, when the inten- ſome Offices in the Court of Wards, 


and 


4 


tion of the Owner of the Ship appears 
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and 20 J. Coſts was given to the Heir: and partly for Chattels, a prohibition 
as to the 20/7. Coſts, a Prohibition | will be granted, 964d the Free-hold 
was granted; but to the Decree of the | onely. | 316 
Land, and poſſeſſion given to the 
Heir, no Prohibition ne 1 5 that Prof. 
was onely to quiet poſſeſſion, the o- 
cher cel the Title. 3435 What proof is allowable by Law, 
It will lie againſt a Parſon or Vicar | and what not, and where a proof is 
for cutting down Trees belonging to to be by a Jury of twelve men, and 
the Church. 91 92 158 where not. 56 
Where a ſecond Prohibition ſhall be | A difference where a proof is ge- 
granted after a Conſultation upon the necal, and where with reference tO 
Statute of 50 Ed. 3. c. 4. and where time and place. 
not. 182 
W here a thing is done 5 e to 
a Prohibition by Statute, the party | 
prieved may ba an Action upon the Of Goods gaged for Money, Of a 
ſame Statute. 115 Stock of Cattle demiſed with Land 
A Prohibition will not ke againſt a for years, in whom it is, and co what 


County Palatine. 116 | purpoſes, and on what terms ſuch 
Againſt what Courts it will lie. 119 


Property. 


Goods are forfeitable for Felony, or 
o to be taken in Execution for the de- 


Where a Prohibition upon a Libel faulr of him that gaged them. 17 
in the Spiritual Court to have Tythe The property of a dead Mans goods 
for Mills ſhall be granted, and where may remain in the Teſtator, for a 


not. 212 Monck may be Executor, and he can 
Upon a Libel for a Modus decimandi, have no property, and it muſt remain 
and another Meds ſuggeſted and re- in ſome body. 13 
Wwe: ee good cauſe for a Pro- 
ibition, and where this Modus is try- : 
able. 4 241 242. Quare Inpedit. 


A Prohibition upon a Libel for the 


| hath connuſance likewiſe of all collate- 


Tythes of the Neck-Fleeces of the 
Sheep, whether Tythes to be paid of 
them, or not. 242 243 
A Suit in the Spiritual Court for 
defamation, by the Wife of the party, 
Sentence given, and Coſts pro cæpen /is 
Litis; the Husband releaſes the Coſts, 
which they refuſed to allow, upon a 
Suggeſtion, that the Husband was di. 
vorced, cauſa Adulierii, whether a 
prehibition lies. 264 26 
The Patentee of the King ſueth for 
Tythes in the Spiritual Court, and if 
they will undertake to try the validity 
of the Letters patents, whether a pro- 
hibition lies not againſt them. 271 
Where the Spiritual Court hath 
connuſance of the principal cauſe, it 


ral matter that thence ariſe. 314 


| Wherean Action is brought in an 
inferior Court, partly fora Free-hold, 


Hether the want of a Writ 
to the Biſhop to remove the 
Clerk be Error, and whether by the 
ludgement he be not debito modo ame- 
tus, without any Writ. 38 
What things are recovered in a 
Quare Impedit, and whether a man 
may recover the Patronage, and not 
remove the Incumbent. | +. 
Whether it be neceſſary to ſhew it 


5 | was brought within ſix Moneths, and 


where it ſhall be taken to be within fix 
moneths by implication. 38 39 
Where a Uſurpation is purged, and 
a man ſhall be remitted. 38 
The difference in a Recovery be- 
tween a Writ of Right of Advowſon, 
and a Quare Impedit. 38 39 40 
I Iudgement be given in a Qware 
Impedi, all things ſhall be taken to be 
rightly done that ſtand with the Iudg - 
ment. 39 40 
Where 
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eres Church becomes ond by | 


Deprivation, and no time ſhewed 
when, whether good 39 

If a ſtranger uſurp upon a Purcha- 
{er, and before any Preſentment made 
by him, ſix moneths elapſe, and no 
Auare Impedit brought whether the 
Uturper ſhall not have the Patronage 
in Fee. 40 

Where a Title appears for the King 
in a QAuare Impedit a Writ to the 


Biſhop ſhall be granted for the 
King. 89 
If Coſts in a 2uare. Impedit be ad- 


ſigned by the Jury tis no error. 174 

If it be brought againſt diverſe, 
and a Recovery is had by default a- 
gainſt one of them, if Execution goe 
out againſt him, the Writ ſhall abate 
againſt the other defendants. 174 


[1 


_ © Relation. 


Where it ſhall be to the firſt ori- 
ginal agreement, and whether not, 
252233 256 257 


Releaſe. 


A. covenants with B. that C. ſhall 


yearly pay to H. anda ſtranger 8. li. 


the ſtranger takes husband, who re- 
leaſes to A. this Releaſe does not dif: 
charge the Covenant made by A. the 
party that made the Releaſe being 
wholly a ſtranger to che Deed of Co- 


A Releaſe made whereby nothing 
is determined not good. 11 


In a ſecond deliverance, a Releaſe 


If no diſturbance be found in the | made before the Ayoury, not good. 


Biſhop, the Writ ſhall be directed to 
him, but if otherwiſe, the Plantiffe 
| hath his election to direct the Writ 
either to the Biſhop or Arch. Biſhop. 
g 175 176 

The Writ ſhall not be taken from 
him, but where there is a wrong aſ- 


ſigned in his perſon , as ordinary 


by reaſon of his office. 177 


Recogniſance. 


Pon the Statute of 3 Jac. c.8. 
U and a Recogniſance at the Com- 
tred are all one in Judgment of Law. 

I91 
Nfcover). 


What kinde of Recovery a Leſſe 
for years, may falſify for his Terme 
by the Statute of 21. H. 8. c. 15. 
with the difference where it is a feign 
ed Recovery, and where by action 
tried. 245 346 247 248 


Recuſancy. 


Whether the Husband ſhall be ſub- 
ject to the penalty of the Statute of 
23. Eliz. c. 1 for the Recuſancy of 
his Wife he being conformablg. 87. 


L - 


mon Law, in which the Baile js en- 


N 111 
Re lief. 


Where it is due by the Cuſtome, 
the Lord hath no remedy but by Cu- 
ſtome, but where it is due by Tenure 
he may diſtrain. 7 


Remainder. 


Lands given to one and his Heirs as 
long as J. S. ſhall have iſſue of his 
body, the Remainder over this is a 
void Remainder, 184 


Rent. 


Reſerved upon a Leaſe made by Ba- 


ron and Feme, of the wives land, the 


eſtate ended, what becomes of the 
Rent. 272 273 274 
Requeſt, 


Where tt is neceſlary to be made, 
and where not, upon the differ ence 
where the Requeſt makes the Debt, 
and where a good debt before. 258 

Where a thing is to be done upon 
Requeſt (being there material and 
part of the promiſe) mutt be certain- 
ly laid in the Declaration when and 
where it was made, and not generally 
by licet ſæpius requiſitus. 298 

Where 
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Where one promiſeth to do a thing 


dant pleads Riens per Diſcent, juuge- 
upon Requeſt, and an Action of the ment ſhall be given apainſt him for 


Caſe is thereupon brought, to which ſuch Lands onely as he hath by Deſ- 
he pleads Non a ſſumpſit, this is no ad- cent, „. 


mittance of the Declaration, but he 
may take exceptions thereunto, either 
before or after a Verdict. 299.300. 


Reſcon:. 


{ 


W here a Returne made by the She- | 


riff of a Keſcows ſhall be good, and 
where not; and where his Returne 
ſhall excuſe him in an Action brought 
againſt him for an efcape. 198, 199. 
Where a Reſcous ſhall be a diſcharge 
to the Sheriff as to the King but not 
to the party himſelf, and the diffe- 
rencc in a Reſcou, between a mean 
proceſſe, and upon an Execution. 
199, 200. 
Where a Writ of Reſcous lyeth by 
the party againſt the Keſcuſors. 200, 
| 201. 


Reſervation. 


Rent reſerv'd upon 2 Leaſe for 


years, to the Leſſor and his Aſſignes 


annuatim durante Termino prædicto, 


ſhall go to che heir. 328. 
Reſtitution. b 


A Writ of Reſtitution brought by 
an Alderman to reſtore him to his 
place; what a good cauſe of Remo- 
vall, in what place to meet to remove 
him, and what ſhall be a good return, 
and the certainty which the Law re- 
quireth in a Return, 189.190 


Returne. 


What ſhall be a good Return of a 
Habeas (orpus, 213. Vide Habeas 
Corpus. | 


Riens per Diſcent. 


* 


Ifa Scire facias be brought againſt 


Sat isfacl ion. 


AP of a leſſer Summe in 
ſat isfaction of a greater, before 
the day of payment is a good Plea, but 
otherwiſe if it be given after the day 
of payment, 301 

The payment of 100 J. in ſatisfact i- 
on of 200 J. is no good plea, bur pay- 
ment of 100 J. in diſcharge of a Suit 
for 200 /, is good. 391 


Se re facias. 


The difference in a Scire facias be- 


tween the Kings Becnh and Common 
Pleas. 183 

Whether a Scire facias upon a Re- 
cogniſance for breach of the Peace 
be good without vs & arms, and 
u hether being laid contra pacem pub- 
licam, do include vi & armis. 220 

A Scire factas 18 brought upon A 
Recogniſance againſt the Bayle in a 
Writ of Errour, what ſhall be a good 


proſecution of the Writ within the 


Statute of 3 Ia. c. S. with the difference 
between a Recognifance upon this 
Statute, and at the Common Law, 
| 191,192 
No coſts are to be given in a Scire 


Facias. | 22% 


Serieant. 


No Serjeant at Law ought to move 
before the Kings Attorney when he 
moves for the King, for other moti- 
ons he is to move before him. 32 


Severance. 


Where Severance of the Land ſhall 
make a Severance of the Action of 
the Leſſor, and whcre not. 211,212 


the Heir upon a Judgement had a- 


gain the Anceftor, and the Defene 


Sheriff. 
f : 


e 


— — ” 


Sheriff. 


Whether a Sheriff in a V7 laica re- 
movenda having removed one can put 
in another, and if another be put in 
by him whether the former ſhall not 
be reſtored. 92 

A man is taken by the Sheriff in Ex- 
ecution, the Party at whoſe ſuit he is 
taken acquaints the Sheriff, that he 
hath ſealed a Releaſe of the Debt, for 
which the Party is taken, whether he 
may juſtifie keeping the party in pri 
ſon after this. 7 96,97 

A Cavias comes to the Sheriffe to 
take a man, and before he t taken, a 
4 wyerſedeas is granted, whether a falſe 
Impriſonment lies againſt the Sheriffe, 
if he take him. 96,97 

Whether the Sberiffe is bound to 
take with him the poſſe Commit al us up- 
on an Arreſt, with the difference, 
where he takes a man upon a mean 
proceſſe, and in execution. 200,201 

Where there is a ſutficient diſcharge 
to a Sheriff, and a detainer afterwards, 
whether this ſhalt amount to a new 
Impr iſonment., 97598 


Simon). | 
Whether a Parſon preſented by Si- 
mony, be not utterly uncapable fo 
have another Prefentation to the 
ſame Benefice, though he aftet- 
wards gets ir from the King. 
89,90 

I one preſems Simoniace to a 
Church of the Kings, and the King 
afterwards preſetits Jure Simoniace, 
whether this is not a void Preſenta- 
tion. | 90 
Four things to be conſidered upon 
the Statute of 31 Elix. c.6. for Simo- 
ny. | | 90 
If money be given for a Preſenta- 
tion, though unknown to the Incum- 
bent, yet he fhalł be removed. 90 


| 


Stannery Court 


The manner af proceedings. there. 
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Statutes. ' 
. 5 
Magus Charta c. 9; quod Choltac 
London habeat omner Libertares. 2 
Magna Charta, e. 21. In caſu Pri- 
dile gi. 0 3 
Magna Charta, c. 2g. Concerning 
Judgements in the Kings Courts. 47 
Magna Charta, c. 14. Of Amerxia- 


1 * 
k * 8 
- 


ments, | 279 
Magna Charta, c. 2. Concerning Re- 
lief. | 325 


Charta de Fierreſta, Whether an Af 
firmance of the Common Law, 213 
Statute of Merton, c. 1. Of Dow 


2 
Statute of Marlebridęe, c. 1. Of pro- 
ceedings in Courts of Juſtice, 93 


. Weitm.1, Anno 3, Reg. Ed.t. | 


Weſtm. 1. c. 15. Concerning Main- 
priſe. | 113 
Weſtm. r. c. 33. Of Contrivers of 
falls News, >. 225 
Weſtm. 1. c. 46. Conceming Nonage, 

| 137 
ern- 
137 


Statute of Glouceſter, c. 2. Conc 
e, | 


mem. 2. Anus 13 Reg. Ed. 1. 

Weſtm 2. c. 15. Of Advowſons, 40 
Weſtm. 2. c. 3. Of à ¶ ui in Vita, 46, 
„ WV 474137 
Weſtm. 2. c. 1. Ds dons: conditionals- 
bin, OS . „ , 186 
Weſtm. 2. c. 39. Of Execution of 


} 


Writs, 200,201 
Weſtm. 2. c. 18. Of Execution, 
x „„ 


| Statute 35. Ed. 1. De Religiaſſa, 45 
Weſtm. 2. c.; 5. Concerning Wards, 
= 275, % 281 

| Statuta Edita tempore Reg.) d. 3. 
Anno 27. Ed. 3 .c.7, Of Licenſes for | 
Tranſportation of Wools, cr. 28 


183 


Anno 42. El. 3. c. 28. Concerning 
Anno 43. Ed. 3. c. 2a. Of Wine 
= 
Aaa Anno 


* 
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Premunire, 


Conſultation, | 192 


Anno 27. Ed. 3. c. 13. Of Merchants 
robbed in the Sea, 1 5 
A2. Ed35 0.9- Concerning judg- 


Amo 14. Ed. 3. c. 5. ments 
| given inthe 
Anno 2. Ed. 3. c. 4. Kings Courts. 47 


Ann 25. H. 8 c. 14. Ot Heretiques, 


Anno 28. Ed. z, c. 4. 
Anno 27. Cd. 3. Cl. Concerning a 
115 


Anno 50. Ed, 3. c. 4. Concerning a 


Statut. Edit. temp. Leg. Ric. 2. 2 


Anno 1. Ric, 2. c. 12. Of Eſcape, 
97.98 
Anno 2: Nie. 2 0. 5, Of Contrivers of 
falſe Nes, 225,226 
Anno 13. Ric. 2. 2 Of the Admi- = 
ralty, 205 
Arno 15 Rice. c. a. . Of forcible En- 
wes. — 71 | 


Starat . Edit. 7 W HA 


Anno 2. H. 4. c. 15. Of Hereticks, 
49,51 

Arno 4. H 4. c. 23. Of Iudgements, 
442, 43, 47,115 


- 


States. Edi. Temp. Reg. H. 5 


Anno 2: H.s. £e3, Of Ebel, 51,53 
120 


$4 


Statut. Edit. Temp: Reg. H. 6. 


49,51 
Anno 27. H.. . Or Wales, 
117 
Anno Sp: 8, & 10. Of Uſes, 185, 
186,252 
| Anne 27. I 8. c. 26. Of Wales, 
11 
Anno 28 H 8 C. 5 Concerning 25 
rates, 28,29 
Anno 31 HS c13 Of Monaſterics, 
152 
Lo 32 iS & 1. Of Wills. 
” 184 
Anno 32 118 c 10 Ol Incontinen- 
cie, 1 \ 110 
Auno 33 H 8 c 30 Of Ieofayles, 
4 2/0 180 301 
9100 34 C13 
1 34 H 8c 1; Of Wales 


Anno 37 H&S c4 Of Monaſieries, 
152 

c 9, Of Uſury: 
71 


Anna 37 AIs, 


Statut. Edit. Temp. rg. Ed. b. 


Anno 1 Ed. G. c. 7. Of Diſcontinuance, 


31 
| Arno , Ed 6. c 14. Of e 
151 
Of Wards 
278 
Anno 5 Ed 6. c 15. Of Othces . 
| + 91 


| Amino i Ed 6 c 8. 


Ammo . H. 6. c 9. Of forcible En- 
tries, 7057192 
Anno 31. H,6.c.4. Of ſafe conduct 
1 


Statut. Edit. "LED Reg H. 7. 


Anno 4. H. 7. c. 24. Concerning 
Fines, : = 38 52] 


Statut. Edit. Temp · Reg. H. &. 


Ann 1. H. 8. c. 5. Of Cuſtomes, 
24 

Anne: 21. H. 8. cel 5. Of Recoveries, 
245,246, 24,448 

— 5 23. H. 8, c. . Concerning 


Statut Edi. tempore Reg inæ Mari æ. 


f Anno 1 & 2 Phil. & Ma. c 13 Of Bail- 
ment of Priſoners, 113 


. "I Edit. Tempore Reg ina Elizab. 


Anno 5 Eliz. c,4. Of Apprentices, 
179 

Auno 5 Elizc 9 Of Perjury. 147 
Amno5 Eliz c 23 De Excommunicato 
capiendo, 92 
Arne 13 Eliz c 10 Of Dilapidations, 

> 290 

Anno 13 Eli. c 12 Of what age a man 
beneficed muſt be, 90 
Anno 13 Elz. c 20. Of Leaſes of Be- 


Damages, 2 


nefices, and Non-Reſidency, 202 


Anne 


_ 
—_— ———— — 
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Anno Iz. Eliz, c. 21. Of confirm- 
ing the Charters of Oxford and Cam- 
bridge, 212 

Anno 14 Eliz. c. ii Of non Ręſidency. 
202 

Anno 18 Elix. r. 13 Of Amend ments: 
224,228,275, #(q; 281,301 

Auno 23 Eliz.c. 1 Of popiſh Recu- 
{ants - 87 
Anno 23 Eli. c. 10 Of Hawking, 
anqd killing Pheſants: 178 
Anno 27 Elix. c. 8 Of error 331 
Anno 35 Eli. c. 2 Of popiſh Recu: 
{ants : 87 
Anno 31 Eliz,, c. 6 Of Simony : 88, 
89,90 


Statut. Edit tempore Regis Jac obi 


eArmo 4 74c.c, 3 For coſts to Defen- 


5 


* 


dants : 248,249 
Anno Jac.c. 5 For double colts to 
Officers 77 


by ion tryed againſt him. 245, 
246 PT 


Term 


The whole term bur as one day, and 
all judgements are entred as upen the 
firſt day of the term, common bails 
upon a day certain, for ſpecial bai!s 
no day certain:. 114 


Traverſe 


What matters are traverſable, and 
where a traverſe ſhall be good, and 
where not: 209,284,uſq;287 

Debt per Executor, & profert hic in 
Curia literas teſtamentarias, the de- 
fendant faith, he dyed inteſtate, that 
letters of Adminiſtration were gran- 
red to him, with a traverſe «b/q; hoc 
char the Plaintiffe is executor, whe- 
ther this bea good traverſe or not, 


and whatought here to be traverſed : 


Surrender 


Leſſee for years makes a leaſe to the 


leſſor, tor all the term except one day, 


whether this be a ſarrender, and where 


there is a ſaving to the leſſee a moneth 
a weck, or a day, what that ope- 
rates 5 


Whether a ſurrender by a copyhold- 


er out of Court ſhall binde the heir, 


before it be prefented in Court: 215, 
uſqʒ 220 

48 by a copyholder into 
the hands of two tenants to be by 
them preſented, but before prefent- 


ment the copyholder dies, whether | 


the heir may enter, and if the tenants 
die before preſentment, whether it 
may be preſented after their death - 

215, aſque 200 vide copyholder. 


Tai le. 


V T Hether tenant in tail expreffed | . 
or implyed may ſtand ſeized 
to the uſe of another, or not: 284, 


203,204 


1 
1 


— 


285,286 
Where leſſee in tail ſhall be bound 4 
and vrhere nor by his lack&,ind where 


250 


Treſpaſſe 


By executor, where he ſhall lay it 
in the writ bens ſua, where bena ie ſta- 
toris: II vide Executor. 

Whether in treſpaſs the day be ma- 
terialor not 209,210 

Treſpaſs laid to be done 1 May, the 
Defendant pleads a releaſe made 1 Ju- 
nii ; & takes 4 traverſq; abſqz hoc, 
that he was guilty at any time after 
the firſt of June, whether good or not: 

2093210 

Treſpaſs for an aſſault and battery, 
the 3 pleads he was a ſchok 
lar of St. Zohx*s colledge in Cambmdge, 


that they are to have connuſance their, 


and not to be drawn out of the Uni- 
verſity, ſhews their charter confirm- 
ed by Act of parliament, 13 Eliz..,abſ- 
que hoc, that he was culpable in any 
place, extra um ves fit tatem Cantabrigiæ 
JJ 282,283 
Ia treſpaſs for goods the declarati- 
on ought to lay the property of the 
gpads 15 the d, e at the tims of 
che taking. 303 
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and where not - 


Trover and 0 enve r ſiou. 


Brought againſt an Inkeeper for 
keeping his horſe for his meat, being 


Variance between the two Decla- 
rations, and between the imparlance 
Roul and the iſſue Roul, whether a- 
mendable : 2277228, 229,230 

What ſhall be a material variance 


there left by a ſtranger. 260,270,271 | between words laid in the declaration, 
vide Inkeeper. and words found by the jury:260, 261, 


Tythes | 


Where tythes ſhall be paid for mils, | 


and where not, with the difference 
betwyxt an ancient, and anew erected 
mill. | 212 


Whether a modus between the pa- 
riſhioner and the parſon ſhall diſ- 


charge him from payment of tithes to 
the Vicar: 220,211 

What ſhall be eſteemed barren 
Heath and waſte ground, to be diſ- 
charged from the payment of tithes, 
according to the clauſe in the ſtatute 
of 2 Ed. G c. iz 

Whether wood- ground ſtocked up 


and converted to Tillage, or ſandy | 


ground overflown with the ſea and re- 
gained and turned to Arable, ſhall pay 
tithes preſently or not; ground ex- 
empꝛed from tithes ought to be ſuapte 
natura ſterilis. 155,166 

Whether tithes ſhall be paid of the 
neck fleeces of wool, with the difles 
rence where there is matter of deceit, 
242,243 
Whether the Kings Patentee may 


165,166 | 


262,263 
F ennue 


Where a thing is laid to be in a Pa- 
riſh and Ward, the venire ſhall be de 
Paroc hia: 151 


Verdikt 


The Defendant ſhall have coſts a5 
gainſt the Plaintiff; upon the ſtatutes 
of 23 H.8c.15&4 Fac. c. 3 if the 
verdict go for the Defcadant : 248, 


249 
UVUmry of Poſſe fſien 


What things it ſhall extinguiſh; 
| 339,740 
A water courſe not extinguiſhed by 


it: 340,341 
Uſes : 


A man ſeized of land to him, and 
to his wife, and to his heirs, levycs 2 
fine without any conſideration, to the 
uſe of what heirs ſhall this be: 184 

What alteration is made by the ita- 


out ſor tithes, and not carried away in 
convenient time, may be diſtrained 


for damage feaſant: 336 
If tithes be once ſet out and taken 


away, whether the par ſon may have 


an Action of treſpaſs: 336 


Iftithes be ſet out, and the par ſon 
will not carry them away in a conve- 
nient time, whether he is liable to an 


action: 336 


Variance. 


Fſtake in a letter which alters 
the pronunciation of the word, 


| 


ſue for tithes in the ſpiritual court: 271 
Whether ſhocks of corn being ſet 


| 


ſhall be a material variance. 121 


tute of 27 H. 8 c. io and what uſes 
are executed by the ſame, and what 
not. 185586 
Whether a tenant in tail, or a cor- 
poration may execute an uſe; 186 

How far uſes ſhall be directed by 
[(ndenture upon a covenant to levy a 
fine, with the difference, when uſes are 
to ariſe our of a fine, and when they 
are to ariſe after the fine levyed: 250 


EE uſque 258 

l ſurpation 
Upon the King, gains a preſentati- 
on, but no patronage: 90 


Htlawry 


Whether the husband being outlaw- 
ed, 


right ofhis wife as executor 2: 210,211 

How to avoid an outlawry in ba- 
ron and feme, whether in the ſame 
term or in another, and whether by 
motion or writ of error: 212, 213 


Wager of Law. 
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ed, ſhall forfeit the goods he hath in 


{ Er - ; 


of the parties: 105 
A man deviſeth his land to another 
till his debts ate paid, whether the 
executor have a term: 100 
he latter part of a will which hath 
dependancy upon the former, ſhall be 
governed and explained by the form- 
| . I 24,1943195 
A general deviſe ſhall be expounded 
and limited by the words of the will, 
but a general livery ſhall be taken 


A Eter a day given to a party to 


wage his law, no farther time (hal | 
be given: 263 
wife 


Whether the wife of a man banniſnt 
ſhall recover her dower : 188 


Wills 


What things to be offered in the 


ſtrongeſt againſt the grantor; 124 

Whether an eſtate limited to one 
and his heirs during the life of an o- 
ther, be diviſeable within the ſtatute 
of 32 H. gc. I of wills. 185, 


Writ 


De non proſequendo rege inconſulto: 
| : 3233 


conſtruction of them: 103 
Several graduations and rites to be 
obſerved therein: 106,107 


Conſtruction mult be made of them 


according to the intent and meaning 


14 procedendo ad loquelam, 2 


Aſter allowance thereof, the Court 
cannot proceed without two writs: 
4proces 


dendo ad judicium. 34 
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